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REGULATION  OF  RAILWAYS. 


RAILWAYS    CLAUSES   CONSOLIDATION 
ACT,  1845. 


8  &,  9  VICTORIA,  c.  20.  8&9Vicr. 

c.  20. 
Temporary  Use   of  Lands.  Stct-  30- 

And  with  respect  to  the   temporary   occupation  of  lands 
near  the  railway  during  the  construction  thereof,  be  it  enact-      I- 
ed  as  follows : 

\.\.\.  Subject  to  to   the   provisions  herein  and   in   the  Company 

il  act  contained,    it  shall   be  lawful  for  the  company,  at  may  occuPy 
,     _  .  .    .    .  .   .  temporarily 

any  tune  before  the  expiration  of  the  period  by   the  special  private  roads 

act  limited  for  the  completion  of  the  railway,  to  enter  upon  within  five 
and  use  any  existing  private  road,  being  a  road  gravelled  or   ^g  rf  ^ 
formed  with  stones  or  other  hard  materials,  and  not  being  railway, 
an  avenue  or  a  planted  or  ornamental  road,  or  an   approach 
to  any  mansion  house,  vuthin  the  prescribed  limits,  if  any,  or 
if  no  limits  be  prescribed,  not  being  more  than  five  hundred 
yards  distant   from  the  centre  of  the  railway  as  delineated 
on  the  plans  ;    but  before  the  company  shall  enter  upon. or 
use   any  such  existing   road  they   shall   give   three   weeks 
notice  of  their  intention  to  the  owners  and  occupiers  of  such 
road  and  of  the   lands  over   which  the  same  shall  pass,  and 
shall  in  such   notice  state  the  time   during   which,  and   the 
VOL.II.         1 
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8  &  9  VICT. 

c.  20. 
Sect.  31. 


f  *440  j 


Power    to 
owners    and 
occupiers    of 
road  and  land 
to    object  that 
other    roads 
should     be 
taken. 


Power  to 


purposes  for  which,  they  intend  to  occupy  such  road,  and 
shall  pay  to  the  owners  and  occupiers  of  such  road,  and 
of  the  lands  through  which  the  same  shall  pass,  such  com- 
pensation for  the  use  and  occupation  of  such  road,  either  in 
a  gross  sum  of  money  or  by  half-yearly  installments,  as  shall 
be  agreed  upon  between  such  owners  and  occupiers  *respect- 
ively  and  the  company,  or  in  case  they  differ  about  the  com- 
pensation the  same  shall  be  settled  by  two  justices,  in  the 
same  manner  as  any  compensation  not  exceeding  fifty  pounds 
is  directed  to  be  settled  by  the  said  Lands  Clauses  Consolida- 
tion Act  (y}. 

(y]  See  8  &  9  Viet.  c.  18,  s.  22,  ante,  p.  262. 

Where  a  party  holding  land  for  a  term  of  years,  with 
a  strict  clause  against  alienation  or  subletting,  assigned  a 
small  portion  to  a  railway  company  for  a  temporary  pur- 
pose, the  company  not  dealing  with  the  landlord  or  giving 
him  any  compensation  for  the  use  of  the  land :  it  was  held, 
that  the  landlord  was  entitled  to  maintain  an  ejectment  on 
the  title  against  the  company  and  his  tenant  for  the  forfeiture 
incurred  by  this  subletting.  ( Legg  v.  Belfast  and  Bally- 
mena  Railw.  Co.,  1  Ir.  L.  R.  N.  S.  124,  n.) 

XXXI.  It  shall  be  lawful  for  the  owners  and  occupiers  of 
any  such  road,  and  of  the  lands  over  which  the  same  passes, 
within  ten  days  after   the  service  of  the  aforesaid  notice,  by 
notice  in  writing  to  the  company,  to  object  to  the  company 
making  use  of  such  road,  on  the  ground  that  other  roads,  such 
as   the  company   are   hereinbefore  authorized  .to  use  for  the 
purposes  aforesaid,  or  thatsome  public  road,  would  be  more 
fitted  to  be  used  for  the  same ;  and  upon  the  objection  being 
so  made  such   proceedings  may  be  had  as   are  hereinafter 
mentioned  with  respect  to  lands  temporarily  occupied  by  the 
company,  in  respect  of  which  three  weeks  notice  is  hereinaf- 
ter required  to  be  given  (z~),  and  in  the  same  manner  as  if 
in  the  provisions  relative  to  such  proceedings  the  word  road 
or  roads,  or  the  words  road  and  the  land  over  which  the  same 
passes,  as  the  case  may  require,  had  been  substituted  in  such 
provisions  for  the  word  lands. 

(z)  See  s.  35,  post,  p.  442. 

XXXII.  Subject   to  the  provisions   herein  and  in  the 
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special  act  conta ii,  til  he  lawful    for  tin-  e..mpany  at    8A9Vicr. 

•.piration  <>f  the  period  by  the    special 


united  t'.ir  tin-  i-  .mpletion  of  the  railway,  without  making    8ect- 3a- 
any  pre\ious  payment,    tender  or  deposit,  to  enter  upon  any  ta 

within  thr  prescribed  limits.     <>r,    if  no   lii  MOH  of  land 

8Cril>cd,  not  heini;  more  than  two  hundred  yards  distant  from  without  pre- 

• 'lit re  of  the  railway  as  delineated   on  the  plans,  and  not  mentofpnc*. 

:  a  i;arden.  orchard  <>r  plantation  attached  or  belonging, 
to  a  house,  nor  park,  planted  walk,  avenue  *or  ground  orna-  [  *441  ] 
mentally  planted,  ami  not  IM-III_'  nearer  to  the  mansion  house 
of  the  owner  of  any  such  lands  than  the  prescribed  distance, 
:ce  he  prescribed,  then  not  nearer  than  five 
bun  i  U  therefrom,  and  to  occupy  the  said  lands  so 

long  as  may  I'.r  the  construction  or  repair   of 

that  portion  of  the  railway,  or  of  the  accommodation  works, 
oonneeted   therewith,  hereinafter   mentioned,   and  to  use   the 
same  for  any  of  the  following  purposes  ;  (that  is  to  say)  (a). 
For  the  purpose  of  taking  earth  or  soil  by  side  cuttings 

therefrom ; 

the  purpose  of  depositing  spoil  thereon; 
the  purpose  of  obtaining  materials  therefrom   for  the 

construction  or  repair  of  the  railway  or  such  accommo- 
dation works  as  aforesaid  ;  or 
For  the  purpose  of  forming  roads  thereon  to  or  from  or  by 

the  side  of  the  railway: 

And  iu  exercise  of  the  powers  aforesaid  it  shall  be  lawful 
for  the  company  to  deposit  and  also  to  manufacture  and  work 
upon  such  lands  materials  of  every  kind  used  in  constructing 
the  railway,  and  also  to  dig  and  take  from  out  of  any  such 
lands  any  clay,  stone,  gra\  el.  sand  or  other  things  that  may  be 
found  therein  useful  or  proper  for  constructing  the  railway  or 
any  such  roads  as  aforesaid,  and  for  the  purposes  aforesaid  to 
erect  thereon  workshops,  sheds,  and  other  buildings  of  a  tem- 
porary nature:  provided  always,  that  nothing  in  this  act  con- 

1  shall  exempt  the  company  from  an  action  for  nuisances 
or  other  injury,  if  any  done,  in  the  exercise  of  the  powers 
hereinbefore  given,  to  the  lands  or  habitations  of  any  party 
other  than  the  party  whose  lands  shall  be  so  taken  or  used 
for  any  of  the  purp  >ses  aforesaid;  provided  also,  that  no  stone 
or  slate  quarry,  l.riek  field  or  other  like  place,  which  at  the 
time  of  the  passing  of  the  special  act  shall  be  commonly 
worked  or  used  for  getting  materials  therefrom  for  the  pur- 
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8  &  9  VICT.   pose  of  selling  or  disposing  of  the  same,  shall  be  taken  or  used 
~ —  by  the  company,  either  wholly  or  in  part,  for  any  of  the  pur- 
poses lastly  hereinbefore  mentioned  (6). 

(a)  A  notice  given  by  a  railway  company  under  this  section 
of  their  intention  to  take  temporary  possession  of  land  ought 
to  state  for  which  of  the  purposes  mentioned  in  that  section 
the  land  is  meant  to  be  used.  A  notice  that  the  company  in- 
tend to  enter  upon  the  land  for  these  purposes  or  some  or  one 
of  them,  is  not  sufficient.  (Poynder  v.  Great  Northern 
Railw.  Co.,  16  Sim.  3 ;  5  Railw.  C.  196.) 

[  *442  ]  *(£)  A  railway  company  had  power  by  their  act,  9  &  10 
Viet.  c.  300,  "  to  make  and  maintain  the  railway  'and  works 
on  the  line  and  upon  the  lands  delineated  in  the  parliament- 
ary plan  and  described  in  the  books  of  reference,  and  to  en- 
ter upon  and  use  the  said  lands  or  such  of  them  as  shall  be 
necessary  for  the  purpose  ;"  but  they  were  not  to  enter  upon 
take  or  use  any  of  the  land  or  property  of  a  certain  pre-ex- 
isting railway  company,  or  in  any  manner  to  alter,  vary  or  in 
terfere  with  that  railway  or  any  of  the  works  appertaining 
thereto  save  only  for  the  purpose  of  effecting  the  junction  there- 
by authorized,  in  manner  in  the  said  act  authorized  and  not 
otherwise  ;  one  of  the  clauses  of  the  act  gave  certain  powers 
to  the  company  for  effecting  a  junction  with  the  pre-existing 
railway :  it  was  held,  that  there  being  nothing  to  show  that  it 
was  absolutely  necessary  for  the  company  in  order  to  effect 
the  junction,  it  had  no  power  to  take  as  owners  certain  lands 
over  which  the  line  of  the  pre-existing  railway  actually  pass- 
ed ;  but  there  was  a  right  to  enter  upon  such  lands,  by  way 
of  easement,  for  the  purpose  of  effecting  the  junction.  (Ox- 
ford, Worcester  and  Wolverhampton  Railw.  Co.  v.  South 
Staffordshire  Railw.  Co.  1  Drew.  255.) 

Com  an  XXXIII.     In  case  any  such  lands  shall  be  required  for 

give  notice,    spoil  banks  or  for  side  cutting,  or  for  obtaining  materials  for 
suchtempo-   *^e  construction  or  repair  of  the  railway,  the  company  shall, 
rary  pos-       before  entering  thereon  (except  in  the  case  of  accident  to  the 
railway  requiring  immediate  reparation),  give  three  weeks  no- 
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in  writing  tu  tin-  owners  and  occupiers  of  such  lands  of  84.9  VICT. 
their  intention  to  enter  upon  the  same  for  such  purposes  ;  and  - 
incase  the  said  lands  are  required  for  any  of  the  other  pur- 
poses hereinbefore  mentioned,  the  company  shall    (except  in 
the  cases  aforesaid)  give  ten  days  like  notice  thereof,  and  the 
company  shall  in  such  notices  respectively  state  the  substance 
of  the  pr<ivi>i..ns  hereinafter  contained  respecting  the  ri^lit 

.  li  owner  or  occupier  to  require  the  company  to  purchase 
any  such  lands,  or  to  receive  compensation  for  the  temporary 
occupation  thereof,  as  the  case  may  be  (e). 

(e)  See  post,  s.  42,  p.  445. 

X  X  \  I  V.  The  said  notice  shall  either  be  served  personal-  Service  of  no- 
ly  on  such  owners  and  occupiers,  or  left  at  their  last  usual  ticesonown- 

.  -  ,...  .          .  .      eriandoccu- 

place  of  abode,  if  any  such  can,   after   diligent   inquiry,   be 

found,  and  in  case  any  such  owner  shall  be  absent  from  the 
united  kingdom,  or  cannot  be  found  after  diligent  inquiry, 
shall  also  be  left  with  the  occupier  of  such  lands,  or,  if  there 
.  such  occupier,  shall  be  affixed  upon  some  conspicuous 
part  of  such  lands. 

*  X  \  \  V.  In  any  case  in  which  a  notice  of  three  weeks  is  p0werto 
hereinbefore  required  to  be  given  (d)  it  shall  be  lawful  for  the  owner  to  ob- 
owneror  occupier  of  the  lands  therein  referred  to,  within  ten  JandVo^'h" 
days  after  the  service  of  such  notice,  by  notice  in  writing  to  to  be  taken. 
.pany,  to  object  to  the  company   making  use  of  such    L  *4A%  1 
lands,  either  on  the  ground  that  the  lands  proposed  to  be  taken 
f«r  the  purposes  aforesaid,  or  some  part  thereof,  or  of  the  ma- 
terials contained  therein,  are  essential  to  be  retained  by  such 
owner,  in  order  to  the  beneficial  enjoyment  of  other  neighbor- 
ing lands  belonging  to  him,  or  on  the  ground  that  other  lands 
lying  contiguous  or  near  to  those  proposed  to  be  taken  would 
be  more  fitting  to  be  used  for  such  purposes  by  th6  company  ; 
and  up'>n  objection  -o  made  such  proceedings  may  be 

had  as  hereinafter  mentioned. 

(d)  See  ante,  ES.  30,  83,  pp.  439,  442. 

Power  to  two 

X  X  X  VI.  If  the  objection  so  made  be  on  the  ground  that  Jjwti?8  to.  ^ 
...  iii  "er  *****  "** 

the  lands  proposed  to   be  taken,   or   some  part  thereof,  or  of  lands  and 

the  materials  contained  therein,  are  essential  to  be  retained  malerial« 
by  the  owner  in  order  to  the   beneficial  enjoyment  of  other  be' 
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8  &  9  VICT.   neighboring  lands  belonging  to  him,  it  shall  be  lawful  for  any 
'     .justice,  on  the  application  of  such  owner  to  summon  the  corn- 


Sect  37.  pany  to  appear  before  two  justices  at  a  time  and  place  to  be 
named  in  the  summons,  sueh  time  not  being  later  than  the  ex- 
piration of  the  said  twenty-one  days  notice  ;  and  on  the  ap- 
pearance of  the  company,  or  in  their  absence,  upon  proof  of 
due  service  of  the  summons,  it  shall  be  lawful  for  such  justices 
to  inquire  into  the  truth  of  such  ground  of  objection;  and  if 
it  appear  to  such  justices  that  for  some  special  reason,  to  be 
stated  in  the  order  after  mentioned,  the  lands  so  proposed  to 
be  taken,  or  any  part  thereof,  or  of  the  materials  contained 
therein,  are  essential  to  be  retained  by  the  owner  of  such 
lands  in  order  to  the  beneficial  enjoyment  of  other  neighbor- 
ing lands  belonging  to  him,  and  ought  not  therefore  to  be 
taken  or  used  by  the  company,  it  shall  be  lawful  for  such 
justices,  by  writing  under  their  hands,  to  order  that  the  lands 
so  proposed  to  be  taken,  or  some  part  thereof,  or  of  the 
materials  contained  therein,  to  be  specified  in  such  order, 
shall  not  be  taken  or  used  by  the  company,  and  after  service 
of  such  order  on  the  company  it  shall  not  be  lawful  for  them 
to  take  or  use,  without  the  previous  consent  in  writing  of  the 
r  *444  1  owner  ^hereof,  any  of  the  lands  or  materials*  which  by  such 

order  they  are  ordered  not  to  take  or  use. 

Power  to  jus-  XXXVII.  If  the  objection  so  made  as  aforesaid  be  on  the 
tices  to  order  groun(J  that  other  lands  lying  contiguous  to  those  proposed  to 
to  be  taken,  be  taken,  and  being  sufficient  in  quantity,  and  such  as  the  com- 
pany are  hereinbefore  authorized  to  use  for  the  purposes 
aforesaid,  would  be  more  fitting  to  be  used  by  the  company, 
and  if  in  such  case  the  company  shall  refuse  to  occupy  such 
other  lands  in  lieu  of  those  mentioned  in  the  notice,  it  shall 
be  lawful  for  any  justice,  on  the  application  of  such  owner 
or  occupier,  to  summon  the  company  and  the  owners  or  occu- 
piers of  such  other  lands  to  appear  before  two  justices  at  a 
time  and  place  to  be  named  in  such  summons,  such  time  not 
being  more  than  fourteen  days  after  such  application  nor 
less  than  seven  days  from  the  service  of  such  summons ;  and 
on  the  appearance  of  the  parties,  or,  in  the  absence  of  any 
of  them,  upon  proof  of  due  service  of  the  summons,  it  shall 
be  lawful  for  such  justices  to  determine  summarily  which  of 
the  said  lands  shall  be  used  by  the  company  for  the  purposes 
aforesaid,  and  to  authorize  the  company  to  occupy  and  use 
the  same  accordingly. 
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\  \  \  \  III.  If  in  the  case  last-mentioned  it  shall  appear  8  A 9  VICT. 
to  such  justices,  upon  the  inquiry  before  them,  that  the  lands 


of  any  other  party  not  summoned  before  them,  being  sufficient  power  to  ^ 
in  quantity,  and  such  as  the  company  are  lu-rri nix-fore  an-  justice*  u> 
thorized  to  take  or  use  for  the  purposes  aforesaid,  would  be  •uramon  °d»- 

.....  rr  owner* 

more  fitting  to  be   used  by   the  company  than  tho  lands  of  Mon  ^^ 

the  person  who  shall  have  been  so  summoned  as  aforesaid,  it 

shall  be  lawful  for  the  said  justices  to  adjourn  such  inquiry, 

and  to  summon  such  other  person  to  appear  before  them  at  any 

time,  not  being  more  than  fourteen  days  from  such   inquiry 

nor  less  than  seven  days  from  the  service  of  such  summons  ; 

and  on  the  appearance  of  the  parties,  or,  in  the  absence  of 

any  of  them,  on  proof  of  due  service  of  the  summons,  it  shall 

be  lawful  for  such   justices  to  determine  finally  which  lands 

shall  be  used  for  the  purposes  aforesaid,  and  to  authorize  the 

company  to  occupy  and  use  the  same  accordingly. 

X  \  \  I  X.  Before  entering  under  the  provisions  hereinbe-  The  com- 
fbre  contained,  upon  any  such  lands  as  shall  be  required  for  J^^^f* 
spoil  banks  or  for  side  cuttings,  or  for  obtaining  materials  or  required, 
forming  roads  as  aforesaid,  the  company  shall,  if  required  by 
the  owner  or  occupier  thereof,  seven  days  at  least  before  the 
expiration  of  the  'notice  to  take  such  lands  as   hereinbefore 
mentioned,  find  two  sufficient  persons,  to  be  approved  of  by  a    [  *^45  ] 
justice,  in  case  the  parties  differ,  who  shall  enter  into  a  bond 
to  such  owner  or  occupier  in  a  penalty  of  such  amount  as 
shall  be  approved  of  by  such  justice,  in  case  the  parties  differ, 
conditioned  for  the  payment  of  such  compensation  as  may  be- 
come payable  in  respect  of  the  same  in  manner  herein  men- 
tioned. 

XL.  Before  the  company  shall  use  any  such  lands  for  any  Company  to 
of  the  purposes  aforesaid,  they  shall,  if  required  so  to  do  by  »«p*™te  «*»• 

i.i  A,   *       .  .,  ,      *   lands  before 

by  the  owner  or  occupier  thereof,  separate  the  same  by  a  usi 
sufficient  fence  from  the  lands,  adjoining  thereto,  with  such 
gates  as  may  be  required  by  the  said  owner  or  occupier  for 
the  convenient  occupation  of  such  lands,  and  shall  also,  to 
all  private  roads  used  by  them  as  aforesaid,  put  up  fences 
and  gates  in  like*  manner,  in  all  cases  where  the  same  may  be 
necessary  to  prevent  the  straying  of  cattle  from  or  upon  the 
lands  traversed  by  such  roads,  and  in  case  of  any  difference  be- 
tween the  owners  or  occupiers  of  such  roads  and  lands  and 
the  company  as  to  the  necessity  for  such  fences  and  gates, 
such  fences  and  gates  as  any  two  magistrates  shall  deem  neces- 
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8  &  9  VICT.  gary    for   the    purposes   aforesaid,     on  application    being 
—  —  made  to  them  in  like  manner  as  hereinbefore  is  provided  in 
ect<     '       respect  to  the  use  of  such  roads. 

Lands  taken      XLL  That  if  any  land  shall  be  taken  or  used  by  the  com- 

material"5     Panv'  under  the  provisions  of  this  or  the  special  act,  for  the 

&c.  to  be      purpose   of  getting  materials  therefrom  for  the  construction 

worked  as     or  repair  of    the  railway,  or  the  accommodation  works  con- 

of  owner       nected  therewith,  they  shall  work  the  same  in  such  manner 

may  direct    as  the  surveyor  or  agent  of  the  owner  of  such  lands  shall  di- 

rect, or,  in  case   of  disagreement  between  such   surveyor  or 

agent  and  the  company,  in  such  manner  as  any  justice  shall 

direct,   on  the   application  of  either  party,  after  notice  of 

the  hearing  the  application  shall  have  been  given  to  the  other 

party. 

Owners  of        XLIL  In  all  cases  in  which  the  company  shall  in  exercise 


lands  may     Qf  ^e  powers  aforesaid  enter  upon  any  lands  for  the  purpose 
compel  com-  r.  r          .  *  A      r 

pany  to  pur-  of  making  spoil  banks   or  side  cuttings   thereon,  or  for  ob- 

chase  lands  taining  therefrom  materials  for  construction  or  repair  of 
tne  railway>  ^  shall  be  lawful  for  the  owners  or  occupiers  of 
such  lands,  or  parties  having  such  estates  or  interests  therein 
as,  under  the  provisions  in  the  said  Lands  Clauses  Consolida- 
tion Act  mentioned,  would  enable  them  to  sell  and  convey 
[  *446  ]  *lands  to  the  company  (e)  at  any  time  during  the  possession 
of  any  such  lands  by  the  company,  and  before  such  owners 
or  occupiers  shall  have  accepted  compensation  from  the  com- 
pany in  respect  of  such  temporary  occupation,  to  serve  a 
notice  in  writing  on  the  company  requiring  them  to  pur- 
chase the  said  lands,  or  the  estates  and  interests  therein 
capable  of  being  sold  and  conveyed  by  them  respectively  ; 
and  in  such  notice  such  owner  or  occupiers  shall  set  forth  the 
particulars  of  such  their  estate  or  interest  in  such  lands,  and 
the  amount  of  their  claim  in  respect  thereof;  and  the  com- 
pany shall  thereupon  be  bound  to  purchase  the  said  lands, 
or  the  estate  and  interest  therein  capable  of  being  sold  and 
conveyed  by  the  parties  serving  such  notice. 

(c)  See  8  &  9  Viet.  c.  18,  ss.  7,  8,  ante,  pp.  225—227. 
XLIII.  In  any  of  the  cases  aforesaid,  where  the  company 

Uompensa-  J  111  j  •       n      i_ 

tion  to  be  -shall  not  be  required  to  purchase  such  lands,  and  in  all  other 
made  for  cages  Av}iere  they  shall  take  temporary  possession  of  lands  by 
virtue'of  the  powers  herein  or  in  the  special  act  granted,  it 
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shall  he  incuinlient  mi  the  company,  within  one    month  after   84-9  VKJT. 

entry  upon  such    lands,  upon  l.cin^  required    so  to  do,  - 
to  pay  to  the  occupier  of  the  said  land*  tin-  value  of  any  crop    Sect  44' 

M-rsing  that  may  IK*  thereon, as  well  as  full  compensation 
for  any  other  damage  of  a  tempornry  nature  which  he  may 
sustain  !•-.  <>f  tluir  so  taking  possession  of  his  lands, 

mod  Khali  also  from  time  to  time  during  their  occupation  of 
the  said  lands  pay  half-yearly  to  such  occupier  or  to  the  owner 
of  the  lands,  as  the  case  may  require,  a  rent  to  be  fixed  by 
two  justices,  in  case  the  parties  differ,  and  shall  also,  within 

•  •ntlis  after  they  shall  have  ceased  to  occupy  the  said 
lands,  and  not  later  than  six  months  after  the  expiration  of 
the  time  by  the  special  act  limited  for  the  completion  of  the 
railway,  pay  to  such  owner  or  occupier,  or  deposit  in  the  bank 
for  the  benefit  of  all  parties  interested,  as  the  case  may 
require,  compensation  for  all  permanent  or  other  loss,  damage 
or  injury  that  may  have  been  sustained  by  them  by  reason  of 
the  exercise,  as  regards  the  said  lands,  of  the  powers 

ii  or  in 'the  special  act  granted,  including  the  full 
value  of  all  clay,  stone,  gravel,  sand,  and  other  things  taken 
from  such  lands. 

\1.1  V .  Tip  amount  and  application  of  the  purchase  mon-  Compensa- 
ey  and  other  comp«-n-:iti..n   payaMc  by  the  company  in  any"' 
of  the  cases  aforesaid  shall  be  determined  in  the  manner  pro-  under  the 
vided  by  the  said   Lands    'Clauses   Consolidation   Act  for  -*»»d» 
determining  the  amount  and  application  of  the  compensa-  ' 

ti  n  to  be  paid  for  lands  taken  under  the  provisions  thereof 
(/)•  (1) 

(/)  See  8  <fc  9  Viet.  c.  18,  ss.  22—68,  pp.  262—303. 

(I)  The  cha-ter  of  the   Vermont  Central   Railroad  Company,  Where  a 

acU  of  1843,  p.  4'.»,  has   thin  provision,   "said  Company  may  by  Kailroadf'0 

nwyjus  ify 
their  eugweers,  ageut#,  or  workmen,  with  HMfe  teams,  carriages  aud  the  taking  of 

tOuU.  as  they  may  find  oooremcut,  outer  upon   auy   lauds   contigu-  materials 
OTi  to  Said  Railroad  or  the  works  connected  therewith,   to  dig,  c^tguT.^  to 
bUwt,  aud  carry  away  and  u»o  such  ctooe,  gravel,  earth  aud  other  lheir  ™*L 
materials  a*  may  be  neoettary  for  building  or  repairing  said  road, 
doing  u  little  damage  thereby  u*  the  nature  of  the  case  will  admit, 
aad  in  ease  damage*  shall  bo  claimed  by  the  owner  of  laud  thus  en- 
tered upon,  aud  fur  the  «toue,  gravul  and   other   material*  earned 

Vol..   II.  2 
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[  447  j 


8&9Vicr.  away  as  aforesaid,  and  the  owner  and  company  do  not  agree 
'  '  upon  the  sum  to  be  paid  therefor,  the  same  shall  be  assessed  bv 
Commissioners  in  the  manner  before  prescribed  in  this  act,  and  all 
persons  aggrieved  by  any  decision  of  said  Commissioners  shall  have 
the  same  right  to  appeal,  as  herein  before  provided."  Under  this 
provision  it  was  held,  that  the  Commissioners  need  not  be  called  on 
to  appraise  damages  for  materials  taken  by  the  Railroad  Company 
without  the  limits  of  their  survey  for  the  construction  of  their  road, 
until  the  materials  shall  have  been  taken.  (  Vt.  Central  Ruilr.  Co. 
v.  Baxter,  22  Vermont,  7  Washb.  365.)  Held  ako,  under  the  afore- 
said section,  that  the  Railroad  Company  may  take  stone  from  land 
contiguous  to  the  line  of  their  survey,  and  use  land  for  the  purpose 
of  cutting  and  hewing  btone  when  necessary,  for  the  construction 
of  their  road.  Ib. 

Query.  Is  there  reason  to  question  the  constitutionality  of  such 
8  provision,  taking  into  view  the  construction  given  it.  No  such 
question  seems  to  have  been  made. 


Lands  for  Additional  Stations. 

Land  to  be         XLV.  And  be  it  enacted,  that   it  shall  be  lawful  for  the 

taken  for       company,  in  addition  to  the  lands  authorized  to  be  compulso- 

stations  &c  r^J  taken  by  them    under  the  powers  of  this  or  the  special 

act,  to  contract  with  any  party  willing  to  sell  the  same  for  the 

purchase  of  any  land  adjoining  or  near  to  the  railway,  not 

exceeding  in  the  whole  the   prescribed  number  of  acres   for 

extraordinary  purposes  :  (that  is  to  say,) 

For  the  purpose  of  making  and  providing  additional  sta- 
tions, yards,  wharfs,  and  places  for  the  accommodation 
of  passengers,  and  for  receiving,  depositing,  and  loadivg 
or  unloading  goods  or  cattle  to  be  conveyed  upon  the 
railway,  and  for  the  erection  of  weighing  machines,  toll 
houses,  offices,  warehouses,  and  other  buildings  and  con- 
veniences : 

For  the  purpose  of  making  convenient  roads  or  ways  to 
the  railway,  or  any  other  purpose  which  may  be  re- 
quisite or  convenient  for  the  formation  or  use  of  the  rail- 
way (§•). 

(§•)  This  section  has  reference  to   such   lands  wanted  for 
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additional  conveniences  only  as  landowners  may  be  willing   flA.9Virr 
to  tell  to  the  railway  company,  and  which  lie  beyond   the  .  - 
limits  ..lM«-\i:ition.     (See  ante,  s.  16,  p.  429;  JSadtl  v.  Mal- 
Ra        '  ••...  6  Railw.  C.  784;  ante,  p.  482.) 

v///»-  of  Roads   and    Construction  of  Bridges. 

An  1  with  rospeet  to  the  crossing  of  roads,  or  other  inter- 
ference tlin-.-uith,  be  it  enacted  as  follows: 

\l.\l  If  the  line  of  the  railway  cross  any  turnpike  road  Crowing  of 
•r  pablie  highway,  then  (except  where  otherwise  provlk-d 
by  the  -jM-.-i.il  act  (A),  either  such  roa  1  s'l-ill  l>e  t-.irrie.l  over 
the  railway,  or  the  railway  shall  be  carried  over  3uch  mad, 
by  means  of  a  bridge,  of  the  h<¥iirhth  and  width,  and  with  the 
ascent  or  descent  by  this  <>r  tlu-  special  act  in  that  behalf 
provided  (i)  ;  and  such  bridge,  with  the  immediate  approach- 
es, and  all  other  iieccstary  w>rks  connected  therewith,  shall 
be  execute*!,  and  at  all  time  thereafter  maintained,  at  the 
expense  of  the  company  (k)  :  provided  always,  that  *with  [448] 

•usent  of  two  or  m  >re  justices  in  petty  sessions,  as  after 
men  timed  (/),  it  shall  be  lawful  for  the  company  to  carry 
the  railway  across  any  highway,  other  than  a  public  carriage 
road  on  the  level. 

(A)  The  special  act  frequently  authorizes  the  company  to 
make  the  railway  across  certain  caVriage  roads,  which  are 
specified  in  such  act. 

(i)  A  mandamus  recited  that  the  railway  which  the  defend-  °PUon  *° 

J  carry  ruil- 

ants  were  empowered   to   make  crossed,   not  on  a  level,  a  way  orer  or 


certain  public   highway,  by  means  of  a   trench  twenty  feet  ™*er  h'8h" 

deep  and  sixty-five  feet  wide,  through  and  along  which  the 

line  of  the  ruilwav  had  been  carried,  and  the  permanent  way 

thereof  had  been   laid  down,  and  the  said  public  highway 

was  thereby  cut  through  and  destroyed,  and  M»deged  wholly 

impassable  for  passengers  and  carriages  ;  and  that  a  reason- 

able time  for  the  defendants  to  cause  the  said  public  highway 

to  be  carried  over  the  railway  by  means  of  a  bridge,  in   the 

manner  provided  in  this  act,  had  elapsed  ;     and  commanded 

the  defendants  to  cause  the  said  public  highway  to  be  carried 

over  the  railway  by  means  of  a  bridge,  la  conformity  with 


648  CROSSING    OF    ROADS    AND    CONSTRUCTION    OF  BRIDGES. 

8  &  9  VICT.   the  regulations  in  that  behalf,  that  is  to  say  [specifying  the 
•    particulars  in  the  50th  section  of  this  act)  :  it  was  held,  first, 

beet.  4b.  .  J 

that,  it  not  being  otherwise  provided  by  the  special  act,  the 
defendants  had,  by  this  section,  an  option  to  carry  the  high- 
way over  the  railway  or  the  railway  over  the  highway  by 
a  bridge.  (Reg.  v.  South  Eastern  Railw.  Co.  (in  error), 
15  Jur.  871  ;  20  L.  J.  Q.  B.  428,  Exch.  Cham.)  It  was 
held,  secondly,  that  the  option  given  by  this  section  was  not 
determined  by  the  defendants  having  cut  through  the  hiorh- 

v  O  O  O 

way  by  a  deep  trench,  and  laid  down  the  permanent  way  of 
the  railroad  in  the  trench.  (76.) 

By  the  59th  section  of  the   London  and    Brighton   Rail- 
waJ    ^ct>    ^   was  enacted,    "that  all  alterations,  whether 


tuinpikeand  temporary  or  permanent,  of,  in,  or  to  any  of  the  rublic  roads 
or  highways  in  the  parish  of  C..  and  all  works  connected  there- 
with, and  all  future  repairs  of  such  altered  roads,  or  of  any 
temporary  roads,  and  the  quality  of  the  materials  to  be  used 
or  applied  in  or  to  such  altered  or  temporary  roads,  and  all 
future  damage  to  such  altered  or  temporary  roads,  be  made 
formed,  completed,  and  finished  under  the  superintendence, 
and  to  the  entire  satisfaction  of  the  board  of  surveyors  of 
roads  for  the  parish  of  C."  By  the  60th  section  it  is  en- 
acted, "  that  if  the  company  shall,  in  the  doing,  making, 
forming,  completing,  and  finishing  of  all,  or  any,  or  eicher 
of  such  alterations  or  works  in,  to,  or  belonging  to  the  said 
public  roads  or  highways  in  the  parish  of  C.,  do  or  cause  any 
injury  or  damage  to  any  or  either  of  the  said  road  or  roads, 
or  to  any  part  thereof,  and  shall  not  forthwith  proceed  to 
repair  and  make  good  such  injury  or  damage  to  the  satisfaction 
of  the  board  of  surveyors  of  the  parish  of  C.,  or  if  the  roads 
so  to  be  altered  shall  not  be  properly  made  and  completed 
and  kept  in  repair,  it  shall  be  lawful  for  the  said  board  of 
.  'surveyors  to  cause  such  repairs  to  be  done."  The  company 

made  a  diverted  temporary  road,  leading  from  one  of  the  said 
roads,  which  diverted  temporary  road  was  crossed  by  the 
railway.  The  railway  did  not  cross  the  old  read,  neither  did 
the  company  alter  the  level  or  surface  of  the  old  road.  The 
company  also  made  and  tendered  to  the  surveyors  a  per- 


i  H-SKS  roNsoi.m  \TION  »'•!?' 


i  1.  »hich  the  surveyors  re 

•       ,  •         r   , 

\  I.:I\MILT.  in  the  < 

. 

temporary   diverted    road  with  the   loco- 

-.  the  siir\«  y-r-  [nit  up  !'•  :  <•  SO 

»s  it  :     it  was  held,  t' 
if  tlie  surveyors   h;i.l.   un  der  the  .V.»th  -=,  a     [440] 

ii,-ti  >ii  to   determine    in    what  in.iii'  ivcrted    • 

ie.  they  were  n  >[  ji|>tiii"  1  in  put  in^ 
u}>  ti  •••nip  >rary  ruml,  hut    00 

ajipli  •  i  t  •  tli-    '  •}'  Chancery  fur  :in  injiinction,  or  to  a 

ri.rlit  <>t'  tlic  surveyors 
WU  a    Jin  :.:uil     they    were     ill     l\  >     W;iy     i: 

ii    ..{'   jiiil'lie    safety.      (LomliHi  und    lir'n^lil'tii 

1  ''>.  v.  /;///'•/.  -i  \\  iil\\.  c.  :\2-2.)     1  1  i>  qoesi 

the  true  c  uistnicfi  ni  of  the  ;ict.  sueh  diverte.l 
.    r  -;i  I  \\:i>  MII  alt'-r.iri  >n  <it  a  r  tad  within  tlie   inean- 
V.lih  an  1  t',!);li  seeti  >ns.      (/ft.) 

i      /iton  Act,  e:.acts  (sect.  3)  tliat  it  sh.-ill 
A  ful  for  tlie  C'linpany  \-\  make  and  maintain  a  main   line 
of  railway  an  I  l-ranches.  with  all  proper  wa  :  .  \\iiarfs 

an  1   all    other    -uita'.h-   and    pr  iper   works.    <•  .iii:ir;nii-at  : 

•  -    and    e  .nv.-iiiei.  :e.l  with 

the  same.      Ily   the    1-th   section   the    u>'ial  ire    i-on- 

1   on   the    i-.mpany     for  inakiiiLr    and   maintaining     tin- 
railway,  and  (:imoii'_r   other>;   t-i    make    or  c-on-truet    upon. 
!•  any  roads,  <fec.  such  road  &c. 

as   the    company   shall  think  proper.     The    company  having 
:  i-e  1   a  private  wharf,    separated  i'r  mi  one    of  their  ter- 
niiniK    B<  a  turnpike   roail.    laid   down  <ui    tlie   road 

•ks,  so  as  t  if  .r:n  two  runs  <,r  stone  ways  level  with 
for  the  purpose  of  facilitating  the  passage  of  good  s 
the    \\harfaerosstheroad   in  the  station  ;     it   was! 
were  not    :uithorix/-d  l»y  their  act  to    ii 
\itli  the  road  in  such  a  manner.     An  injunction,  winch 
L'tanted    t  >    restrain    the  tru- 

-,  was   <li  although  in  the 

^pinion  •  ;.-r   n  .  dima^e  could  result  from  tin-  >; 

e  road  or  the  passengers  upon  it.     (  London 
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8&9^V.cT.    and  Brighton  Railw.  Co.  v.  Cooper,  2  Railvv.  C.  312;    see 
-^—  ^  -  Rex  v.  Morris,  1  B.  &  A<}.  441.) 

Sect.  45 

Power  under      ^^e    Manchester   and  Leeds  Railway  Company  were  em- 

statute  to  al-  powered  by  statute  (6  &  7  Will.  4,  c.  cxi.)  to  make  obstruc- 
indicunciit-    t'ons  *n  Puklic  or  private  roads  for    the  purposes  of  their 


convenience   undertaking,  doing   as    little   damage  as    might  be  ;  and  a 

of  the  public.        , 

subsequent   section    enacted   that,   wherever  it   was   found 
necessary  to  use  that  power,  they  should,  before  any  such 
road  should  be  cut  through,  &c.  make  a  good  and  sufficient 
[*450  J     *road  instead  thereof,  as  convenient  for  passengers  as  the 
road  to  be  cut  through,  or  as  near  thereto  as  may  be.  The  com- 
pany having  obstructed  a  public  road,  without  making  a  new 
one  equally  convenient,  or  as  nearly  so  as  might  be,  it  was 
held  that  they  were  indictable  for  a  nuisance   on    the    old 
highway.      The  company,  on  obstructing  the  old  highway, 
made  a  branch  in  the  place  of  it,  less  convenient  in  some 
respects  than  the  former  road  ;    but,  from  the  nature  of  the 
levels,    greater  convenience  could   not  have   been  obtained 
without  an   expense  very  disproportionate  to  the  increase  of 
accommodation.     The  judge  left  it  to  the  jury  to  say  whether 
the  company  had  made  a  new  road  as  convenient  as  the  old, 
or  as  nearly  so  as  might  be,  observing  that  the  company  were 
not  bound  to  make  it  absolutely  as  convenient,  if  that  could 
be  done  only  by  a  very  disproportionate  and  unwarrantable 
expenditure.     The  jury  found  the  verdict  guilty,    which  the 
court  refused  to   disturb.     (Reg.  v.  Scott,  3  Q.  B.  R.  543  ; 
2  Gale  &  Dav.  729  ;  3  Railw.  C.  187  ;  G  Jur.  1084.)     In  this 
case  Deitman,  C.  J.,  said:  "The  work    complained  of  as  a 
nuisance,  and  undoubtedly  making  one,  is  the  cutting  through 
and  obstructing  the  old  carriage  road.     There  is  no  question 
as  to  the  right  of  the  company  to  do  this  ;    and  although  they 
are  required,  when  they  do  it,  to  cause  another  road  to  be  set 
out  and  made  instead  of  it,  as  convenient  as  the  former  road, 
or   as   near  thereto  as  may  be,   they  argue  that  they  are  no 
longer  indictable  for  a  nuisance  in  doing  a  lawful  act,  however 
they  may  be  liable  for  disobedience  of  the  law  in  neglecting 
to  substitute  another  road.     The  prosecutors  reply  by  refer- 
ring to  the  section  (97)  which  requires  the  company  to  cause 
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•  .,  \v   i-,,;i,i  t  ,  '  c  made  before  they  eat  throvgh  the  old  :  H& 

in.  that  from  the  steepness  of  the  land  and 

>' 

u-ili  there,  it  was  impoBSil  le  t-.  do  this,  and  that 

.id  not  be  intended  by  the  legislature  to  be  done.  '1 
:  riMiment  wo  think  admissible,  for  reasons  ton  obvious  to  re- 
quire a  ''nil  statement  of  them.  The  company  have  done 
what  the  aet  legaliy.es  only  upon  a  Condition  which  they  have 
lint  performed.  They  stand  eunvieted  of  the  nuisanee,  and 
show  ii"  justification.  The  verdict,  therefore,  will  not  be 
disturbed,  but  still  we  hope  that  the  parties  \\ill  c.iiiM-nt  to 
an  ai  nt  that  may  be  useful  for  the  public."  (lb.; 

ilw.  C.  i 

I  railway  act.  7  Will.  4,  c.  xxii.  s.  'J'.'.  a  coinpany  were  Bridge  oTer 

railway. 
empowered   to  u  divert  or  alter  any  roads  or  ways.   \\\  order 

tlio  more  conveniently  to  carry  the  same  over  or  under  the 
railway."  The  company  in  carrying  a  road  under  the  rail- 
'ed  a  skew  bridge,  which  diverted  the  road  to 
an  angle  <•!  45  degrees,  instead  of  34  degrees,  which  was  the 
an^'le  made  at  that  particular  point  by  the  old  line  «>f  road. 
At  the  trial  of  ;in  indictment  against  the  company's  cn^i  : 
for  so  di'in^'.  the  learned  jud^e  directed  the  jury,  that  if  the 
puhl:  ed  incoiiNciiiences  by  the  alteration,  they  should 

find  for  the  crown  :    but  that  if  the   work  was  done  in  a  mode 
in  which  an  experienced  engineer  would  d<(  it.  having  rea  - 

•  ird    t.)   the    interest    lioth    >['  the   coinjiany  and  the     [  "451  J 
public,  the    company    had    a    ri^ht    to    make    such  diver- 
The  jury  ha\inir  found  for    the  defendant  on  the  ruling,  the 
court  refused  to  grant  anew  trial.     (lt<L!  v  S/iarpe,  3  Railw. 
C.  33,  Q.  B.)      It   seems    that   conveniently    means    conve- 
niently   both  for  the  company    ai.d    the    public.     (Jb.}      hi  a 
Case  as  to  the  power  which  a  company  had  to  make  a  railway 

a  public   highway  it  was   laid    down    by    /',///.-,.    .1. 
possible,  the  work   must   be  coiistrucit  >\  \\  it!  .,  in    any   ineon- 
venience  to  the  public  :    but    if  it  could  not  be  done  without 
some  such    inconvenience,    it  must  be    done  with  the  least 
possible,  according  to  the  provisions    mentioned  in  kl 
(Reff  v.    London    nn<l   X,,nth<impton    Ifnihr.    f  '<>..     Hants 
Summer  Assizes,  1838;  3  Railw.  C.  34,  n.) 
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8  &9  Vi.  T.        A  nuisance  has  been  held  excusable  on   the  ground  of  the 
1.20. 

greater  public  benefit  produced  by  it.     Upon  a   trial   of  an 

Sect  4<>  i 

TV  .  indictment  for  a  nuisance  in  a  navigable   river,  by    erecting 

JNuisance  '     * 

staiths  there  for  loading  ships  with  coals,  the  jury  were  di- 
rected by  the  learned  judge  to  acquit  the  defendants,  if  they 
thought  that  the  abridgement  of  the  right  of  passage  occasion- 
J  ed  by  these  erections  was  for  a  public  purpose,  and  produced 
a  public  benefit,  and  if  the  erections  were  in  a  reasonable  situ- 
ation, and  a  reasonable  space  was  left  for  the  passage  of 
vessels  on  the  river ;  and  he  pointed  out  to  the  jury  that  by 
means  of  the  staiths  coals  were  supplied  at  a  cheaper  rate 
and  in  better  condition,  than  they  otherwise  could  he,  which 
was  a  public  benefit :  it  was  held,  by  Bayley  arid  Holroyd, 
Js.,-  that  this  direction  to  the  jury  was  proper,  but  Lord 
Tenterden,  C.  J.,  dissented.  (Rex  v.  Russell,  6  B.  &  C. 
566  ;  see  Rex  v.  Pease,  1  Nev.  &  M.  695  ;  9  Dowl.  &  R. 
566  ;  ante,  pp.  66.  67.) 

Where  a  public  company  has  the  right  by  law  of  taking 
up  the  pavement  of  the  street  for  the  purpose  of  laying  down 
pipes,  the  workmen  they  employ  are  bound  to  use  such 
care  and  caution  in  doing  the  work  as  will  protect  the  king's 
subjects,  themselves  using  reasonable  care,  from  injury ;  and 
if  they  so  lay  the  stone  as  to  give  such  an  appearance  of  se- 
curity as  would  induce  a  careful  person,  using  reasonable 
caution,  to  tread  upon  them  as  safe,  when  in  fact,  they  are 
not  so,  the  company  will  be  answerable  in  damages  for  any 
injury  such  person  may  sustain  in  consequence.  (Drew  v. 
New  Rivr  Co.,  6  C.  &  P.  754.) 

An  embankment  company  was  by  an  act  of  parliament 
(not  limited  in  duration)  empowered  to  make  a  road  and  to 
erect  turnpike  upon  or  across  "  any  lanes  or  ways  leading, 
or  that  might  thereafter  lead  out  of  the  same  ;"  and  to  take 
tolls  at  such  turnpikes.  By  subsequent  acts,  another  com- 
pany were  empowered  to  make  a  railway;  and  it  was  enacted 
that  all  persons  should  have  free  liberty  to  use  the  same,  with 
carriages  properly  constructed,  upon  payment  only  of  such 
rates  and  tolls  as  should  be  demanded  by  the  railway  com- 
pany, not  exceeding  the  sums  mentioned  by  that  act.  The 
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railway  wan  afterwards  made,  and  it  crossed  the  embankment  849  VICT. 

c.  20. 

"company's  road.    It  was  held,  first,  that  the  railway,  though   — AA~~~~ 
made  and  opened  to  the  public   by  act  of  parliament  was  a    ,  *Arn  i 
"way"    within    the    meaning    of    the  first    mentioned    act. 
Secondly,  that  the  clause  in   favor  of  the  public  in  the  rail- 
way act  did  not  take   away   the   vested   right  of  the  em- 
bankment company  to  their  tolls,  and  consequently  that  they 
might  take  toll  of  persons  crossing  their  road  upon  the  railway. 
-e  v.  ,v/,,Y.v«/i,  4  B.&  Ad.  726  ;  1  Nev.  <fc  M.  734.)  (1) 

( 1 )  A  Railroad  passing  through  a  populous  village  or  city  IB  When  a  Rail- 
not  per  it  a  nuisance.  ( llent z  v.  t/te  Long  Island  Railroad  Co.,  jj0*^ °h!f*~ 
13  Barber  G4G.)  A.  was  indicted  in  Mississippi  for  a  nuisance  in  proceeded 

raising  an  obstruction  in  the  streets  of  the  city  of  Jackson.    It  was  *£*'?"  M  'or 

a  nuisance ; 

admitted  that  be  had  been  grading  and  hauling  dirt  in  the  streets  of  and  when 
Jackson,  under  the  direction  and  the  authority  of  the  Jackson  and  not> 
Brandon  Railroad  and  Bridge  Co.,  in  preparing  to  lay  the  rails  of 
the  road.  The  defence  was,  that  the  act  of  1836,  incorporating  the 
Company,  gave  them  the  right  to  run  their  Railroad  through  the 
streets  of  Jackson,  and  the  defendant  being  in  their  employ,  and 
doing  no  more  than  was  necessary  to  build  the  road,  was  not  guilty. 
Held,  that  the  act  of  1823,  (II  &  H.  60,)  vested  in  the  city  of 
Jackson  the  title  to  the  streets,  within  its  limits,  and  deprived  the 
Legislature  of  the  power  to  dispose  of  them  except  for  public  use, 
and  then  only  upon  just  compensation;  that  the  Company  had  no 
right  to  run  their  road  through  the  streets  of  the  city,  without  the 
eonaent  of  the  Corporation ;  or  without  the  assessment  and  pay- 
ment of  damages,  according  to  law ;  and  that  the  defence  set  up, 
could  not,  therefore,  avail  the  party.  (Donnahue  v.  State,  8 
8mead&  Marshall  649.)  Held  further,  that  the  City  Corporation  may 
regulate  the  mode  of  propelling  the  cars  within  its  limits,  whether  by 
•team  or  horse  power,  and  prescribe  the  rate  of  their  speed  (16.) 

Query  Whether  the  owners  of  lota  adjoining  the  Railroad  track 
would  have  a  right  to  compensation  for  damages  ?  Ib. 

An  action  on  the  case  can  be  sustained  for  a  nuisance,  caused  by 
the  running  of  Railroad  cars  and  engines,  ringing  bells,  blowing  off 
•team,  <Stc.,  in  the  neighborhood  of  a  Church  or  Meeting  house,  on 
the  Sabbath,  and  during  public  worship,  where  the  noises  so  caused 
annoy  and  molest  the  congregation  worshiping  there,  so  as  greatly 

to  depreciate  the  value  of  the  House  and  render  the  same  unfit  for 
VOL.  u.         8 
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8&9VicT.     religious  worship.     (First  Baptist   Church  in  Schenectady  v.  S. 

c20'        ^  T.  Railroad  Co.,  5  Barber,  Sup.  Ct.  79.) 

Sect.  46. 

Such  action  may  be  brought  in  the  name  of  the  Church,   in  its 
[  452  1      corporate  capacity,  and  against  the  Kailroad   Corporation,  as  such, 
and  need  not  be  brought  against  the  agents  of  the  Railroad  Com- 
pany who  caused  the  nuisance.     (Ib.) 

In  an  action  by  the  Trustees  of  a  Religious  Society  against  a 
Railroad  Corporation,  the  declaration  alledged,  that  the  Religious 
Society  had  been  disturbed  during  divine  worship  on  the  Sabbath, 
in  the  church  edifice,  by  the  noise  made  by  the  defendants  in  the 
use  of  their  road,  by  which  the  property  had  become  very  much 
depreciated  in  value  and  rendered  unfit  for  use  as  a  church  or  house 
of  religious  worship,  and  claimed  damages  therefor.  Held  on  de- 
murrer, that,  although  the  injuries  complained  of  might  amount  to 
a  public  nuisance,  yet  that  no  action  could  be  sustained  by  the 
plaintiffs,  as  owners  of  the  building,  for  the  depreciation  in  the  value 
of  it,  the  consequences  being  too  remote  ;  nor  could  they  recover  on 
any  other  ground,  the  congregation  or  society  worshiping  in  the 
church  being  the  persons  molested,  and  not  the  plaintiffs.  (First 
Baptist  Church  in  Schenectady  v.  U.  Sf  S.  Railroad  Co.,  6  Bar- 
ber, Sup.  Ct.  313.) 

Erection  of  By  a  railway  act  (6  "Will.  4,  c.  xiv.  s.  29),  a  company 
turnpike°and  were  empowered,  subject  to  the  provisions  and  restrictions 
other  roads.  Of  fae  saj(j  actj  to  make  or  construct  upon,  across,  under  or 
over  the  railway,  such  roads  as  the  said  company  should 
think  proper.  By  sect.  41,  when  any  part  of  any  road,  either 
public  or  private,  should  be  cut  through,  raised,  sunk,  taken 
or  so  much  injured  by  the  company  as  to  be  impassable  or 
inconvenient,  the  company,  before  any  such  road  should  be 
so  cut  through,  raised,  &c.,  were  to  cause  another  road  to  be 
set  out  and  made  instead  thereof,  as  convenient  as  the  said 
road  so  cut  through,  raised,  &c.,  or  as  near  thereto  as  might 
be ;  and  where  the  road  cut  through,  raised,  &c.,  should  be 
a  turnpike  road,  the  substituted  road,  if  temporary,  was  to 
be  set  out  and  made,  and  the  principal  road  restored  within 
six  months  after  commencing  the  operation.  By  sect.  4T, 
where  any  bridge  should  be  erected  for  carrying  any  turnpike 
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road,  public  highway,  or  occupation  road  over  the  railway,  8A9Vior. 

•  oad  over  *urh  l»ridge  was  not  to  be  less  than  fifteen  ^^ 
feet  A  mandamus  re-citing  that  the  company  had,  in  No- 
vember, 1888,  (after  the  compulsory  powers  given  by  the 
company  for  taking  land,  had  expired,)  cut  through  and 
taken  part  of  a  turnpike  road  40  feet  wide,  and  had  made  a 
.re  thereon  for  carrying  it  over  the  railway,  the  said 
:o  and  the  approaches  (which  were  about  150  yards  in 
length  on  each  side  of  the  bridge)  being  about  80  feet  wide 
only,  commanded  the  company  to  restore  the  turnpike  road 
aoeordinj:  t<>  the  said  act.  It  was  held  by  the  Court  of 
Queen's  Bench,  that  the  company  were  bound  to  make  the 
approaches  as  wide  as  the  turnpike  road  had  been,  the  mini- 
mum of  15  feet  being  confined  to  the  bridge  iteelf,  and  not 
applying  to  the  approaches.  It  was  held  no  sufficient  return 
that  it  was  necessary  in  consequence  of  the  erection  of  such 
bridge  to  make  approaches  also,  and  that  they  had  made,  the 
approaches  as  convenient  to  the  public  as  they  could  be  made 
in  execution  of  the  powers  of  the  act,  and  as  the  original 
road  had  been,  or  that  the  company  were  not  authorized  to 
injure  any  house  unless  specified  in  the  schedule  of  the  act, 
or  omitted  by  mistake,  without  consent ;  and  that  they  could 
not  obey  the  writ  without  injuring  houses  neither  so  specified 
nor  omitted  by  mistake,  or  that  they  could  not  obey  the  writ 
without  taking  more  land,  and  that  their  compulsory  powers 
to  take  land  had  expired  before  they  were  required  by  the 
trustees  of  the  road  to  widen  it.  A  peremptory  mandamus 
was  issued,  commanding  the  company  to  restore  the  road  to 
•its  former  width.  (Keg.  v.  Birmingham  and  Gloucester  r  ,45«  •• 
Railw.  Co.,  2  Railw.  G.  694 ;  1  Gale&  D.  324;  4  Jur.  966 ; 
2  Q.  B.  R.  47  ;  2  Railw.  C.  710.) 

By  the  Southampton  Railway  Act  it  was  enacted,  that  it 
should  be  lawful  for  the  company,  according  to  the  provis- 
ions and  subject  to  the  restrictions  of  the  act,  to  construct 
in,  upon,  across,  under  or  over,  any  lands,  streets,  roads, 
rivers,  &c.  such  bridges,  arches,  piers,  &c.  as  they  should 
think  proper ;  that  where  any  bridge  should  be  erected  for 
carrying  the  railway  over  or  across  any  road,  the  span  of 
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8  &  9  VICT.   the  arch  should  be  formed  so  as  to  have  a  clear  and  open 
c  20 

— space  under  every  arch  of  not  less  than  fifteen  feet :    that  in 

Sect.  4fa.  .  ,      ,  . 

all  cases  in  which  any  road  should  be  found  necessary  to  be 

cut  through,  diverted,  taken,  or  so  much  injured  as  to  be 
impassable  for  passengers  or  carriages,  the  company  should, 
[  453  J  before  any  road  should  be  cut  through,  (fee.  cause  a  suffi- 
cient carriage  or  horse  road  as  the  case  might  require  to  be 
made  instead  thereof,  as  convenient  for  passengers  and  car- 
riages as  the  road  to  be  cut  through,  &c.  or  as  near  thereto  as 
might  be,  and  should  cause  the  same  to  be  put  in  good  order, 
where  the  former  road  could  not  be  more  easily  restored  ;  and 
when  the  road,  cut  through,  &c.  should  be  a  turnpike  road,  the 
substituted  road,  if  temporary,  should  be  set  out  and  made 
as  aforesaid,  and  the  principle  road  should  be  restored  within 
six  months  ;  and  the  railway  where  it  should  cross  such 
turnpike  road,  should  be  constructed  and  kept  in  repair  so 
as  to  prevent,  as  far  as  practicable,  any  obstruction  to  the 
passage  along  the  road :  it  was  held,  that  the  company,  in 
carrying  a  bridge  over  a  turnpike  road,  might  erect  the  piers 
upon  the  road,  and  were  not  bound  to  leave  more  than  a 
clear  open  space  of  fifteen  feet  under  each  arch,  notwith- 
standing the  original  width  of  the  road  would  be  consider- 
ably lessened  thereby.  (Attorney-General  at  relation  of 
Walton  v.  London  and  Southampton  Railw.  Co.,  9  Sim.  78 ; 
1  Kailw.  C.  302.) 

By  the  London  and  Birmingham  Railway  Act  the  com- 
pany are  empowered  to  make  roads  over  the  railway,  and 
for  that  purpose  to  alter  the  course  of  or  raise  any  road  or 
way.  Section  63  provides,  that  when  any  turnpike  or 
public  carriage  road  shall  be  carried  over  the  railway,  the 
road  shall  be  of  the  clear  width  of  fifteen  feet  within  the 
fences  of  the  bridge.  And  by  section  67,  where  any  part  of 
any  carriage  or  horse  road  shall  be  cut  through,  raised,  sunk 
or  taken,  the  company  shall  cause  another  good  and  suffi- 
cient road  to  be  made  instead  thereof  as  convenient  for  pas- 
sengers and  carriages  as  the  former.  The  company  diverted 
a  highway  and  erected  a  bridge  to  carry  it  over  the  railway. 
The  original  road  was  forty  feet  wide,  and  the  substituted 
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one  only  tweuty-aeven,  lets  convenient  for  driving  sheep  and  8*9  VICT. 
cattle.     The  span  of  the  bridge  was  thirty-three  feet,  l.ut  it 

i 

wan  continued  with  wing  walls  and  parapets  to  the  distance 
of  one  hundred  and  sixty -eight  feet,  and  the  width  of  the 
road  .on  the  bridge  and  between  the  parapets  was  only  six- 
teen 'feet :  it  was  held,  that  the  new  road  being  narrower,  r  . 
was  not  as  convenient  as  the  old  one,  nor  a  good  and  suffi- 
cteti/  road  within  the  meaning  of  the  67th  section,  the  act 
intending  it  to  be  as  convenient  for  a  driftway  as  for  passen- 
ger* and  carriages.  It  was  held  also,  that  fifteen  feet  is  the 
maximum  width  required  by  the  act  for  such  bridges  ;  but  that 
the  company  had  no  right  to  contract  the  road  by  the  wing 
walls  and  parapets  beyond  the  span  of  the  bridge.  (Reg.  v. 
London  and  Birmingham  Railw.  Co.,  1  Railw.  C.  317.) 

A  railway  act  gave  the  company  power  to  raise  or  lower 
roads,  in  order  the  more  conveniently  to  carry  the  same  over, 
under,  or  by  the  side  of  the  railway,  and  provided  that 
where  any  bridge  shouM  be  erected  for  carrying  th<*  railway 
across  any  puidtc  carriage  road,  not  being  turnpike,  the 
span  of  the  arch  should  be  of  a  height,  from  the  surface  of 
the  road  to  the  centre  of  the  arch,  of  not  less  than  sixteen 
feet  By  a  subsequent  section,  which  followed  as  a  proviso 
on  a  section  for  the  indemnification  of  parishes  as  to  their 
parochial  rates,  nothing  in  the  act  was  to  prejudice  any  of 
the  rights  or  privileges  of  any  parish  acting  under  any  local 
act.  The  railway  was  carried  over  a  public  street,  rot  being 
a  turnpike  road,  in  the  parish  of  C.,  at  a  level  which  made 
the  heighth  less  than  sixteen  feet.  The  pavements  of  the 
parish  of  C.  are  vested  by  a  local  act  in  commissioners, 
without  whose  cons  nt  no  one  may  alter  the  form  of  the 
pavement  or  put  up  any  posts,  dtc.  so  as  to  be  an  encroach- 
ment, on  pain  of  forfeiting  a  sum  not  exceeding  5/.,  nor  less 
than  40*.  over  and  above  the  expenses  of  reinstating,  &c.  A 
mandamus,  on  the  application  of  the  commissioners,  was 
directed  to  the  company,  commanding  them  to  make  the 
arch  confonrable  to  the  provisions  of  the  railway  act.  The 
company  returned,  that  before  issuing  of  the  writ  they  were 
about  to  make  the  arch  conformable,  dec.  by  lowering  the 
road,  but  the  commissioners  prevented  them :  it  was  held, 
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8  &  9  VICT.  on  the  motion  to  quash  the  return,  that  the  company  had  a 
-  right  to  obtain  the  requisite  height  by  lowering  the  street 
and  that  the  return  was  sufficient.  (Reg.  v.  Eastern  Coun- 
ties Railw.  Co.,  2  Q.  B.  R.  569;  4  Gale  &  D.  46 ;  3  Railw 
C.  22.)  It  seems  that  a  mandamus  should  require  some 
particular  thing  to  be  done,  and  not  in  general  terms,  that  it 
should  be  made  comformably  to  the  provisions  of  the  act.  (76.) 

Where  the  trustees  of  a  turnpike  road  have  formed  a  new 
road  through  private  grounds,  but  have  neglected  to  make 
proper  fences  as  required  by  stat.  4  Geo.  4,  c.  95,  s.  66,  the 
want  of  the  necessary  funds  for  that  purpose  is  not  a  suffi- 
cient answer  to  a  mandamus  commanding  them  to  make  the 
fences.  (Reg.  v.  Luton  Roads  Trustees,  1  Gale  &  D.  248  ; 
1  Q.  B.  R.  860.  See  lllingworth  v.  Manchester  and  Leeds 
Railw.  Co.,  2  Railw.  C.  187,  note  on  injunctions,  post ; 
Priestly  v.  Manchester  and  Leeds  Railw.  Co.,  2  Railw. 
C.  134  ;  4  You.  &.  C.  63.  See  London  and  Birmingham 

[  *455  J  *Railw.  Co.  v.  Grand  Junction  Canal  Co.,  1  Railw.  C.  224 
post,  p.  372.) 

Acts  of  parliament  giving  railway  companies  power  to 
build  bridges  must  be  expounded  with  reference  to  the  pecu- 
liar mode  of  construction  of  bridges  in  railways. 

Erection  of  A  railway  company,  in  the  progress  of  their  works,  pro- 
Pose(i  to  cross  a  millstream  by  a  bridge,  to  be  supported  in 
the  centre  of  the  millstream  by  two  piles  placed  sixteen  feet 
apart.  The  bridge  was  to  be  six  feet  in  height  above  the 
level  of  the  water.  The  plaintiff,  the  owner  of  the  mill, 
asserted  that  that  height  was  insufficient  to  allow  barges  to 
pass  under  ;  and  also  that  placing  piles  in  the  stream  would 
impede  the  flow  of  the  water,  and  thereby  stop  the  working 
of  the  mill.  The  company  adduced  affidavits  of  engineers 
to  show  that  the  level  of  the  railway,  and  the  nature  of  the 
grounds  upon  which  the  embankments  were  founded,  pre- 
vented them  from  making  the  bridge  of  a  greater  height ; 
and  they  also  showed,  that,  over  a  public  navigable  river 
which  was  connected  with  the  millstream,  there  were  some 
bridges  only  six  feet  high ;  and  moreover,  that  at  the  time 
of  the  passingjof  their  act,  there  was  over  this  millstream  a 
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!ue  of  that  height,  though  such  bridge  had  since  been  i*9VicT. 
pulled  down  by  the  plaintiff,  and   re-erected  of   a  greater  ^^  ^ 
height ;    that  the  flow  of  water   would   be  in  no  way  im- 
peded by  the  piles.    The  plaintiff  adduced  affidavits  of  en- 
gineers to  show,  that,  although  some  of  the  bridges  over  the 
navigable  river  were  of  the  height  of  six  feet  only,  yet   that 
the    water  under  them    could  be  lowered  by  waste  gates. 
That  to  obtain  a  perfect  level  on  the  line  of  the  railway,  the 
embankments,  and   consequently   the  bridge  over  the   mill- 
stream,  ought  to  be  raised  two  feet :    it  was  held  by  Shad- 
if  <•//,  V.  C.,  that  the  act  authorizing  the  company  to  con- 
duct their  works  doing  as  little   damage  as   possible,  the 
plaintiff  under  the  circumstances  stated,  was  not  entitled  to 
require  the  company  to  build   the   bridge  at  the  height  of 
more  than  six  feet.     It   was  held  by  Lord   Cottenharn,   C., 
that  nothing   but   necessity  could  justify  the   company  in 
carrying  on  their  works  in  such  a   manner,  or   on  such  a 
level   as  would   cause  serious  damage  to  the  owner  of  the 
laud.     (Manser  v.  Northern  and  Eastern  Counties  Railw. 
Co.,  2  Railw.  C.  380;    5  Jur.  983.)     On  the  construction  of 
a  special  act,  as  to  the  right  to  erect  a  temporary  bridge  to 
cross  a  canal,  see  London  and  Birmingham  Railw.  Co.  v. 
Grand  Junction  Canal  Co.,  1  Railw.  0.  224.     See  observa- 
tions on  this  case  in  2  Railw.  C.  159.)    A  railway  company, 
authorised  to  erect  a  temporary  bridge  for  a  particular  pur- 
pose, were  held  to  be  entitled  to  use  such  bridge  for  other 
purposes,  not  causing  additional  injury  to   the  navigation. 
(Priestly  v.  Manchester  and  Leeds  Railw.  Co.,  2  Railw. 
C.  184  ;  4  Y.  &,  Coll.  72.) 

A  railway  act  (7   Will.  4  &  1  Viet.  c.   xcv.)  empowered  Construction 
the  company  to  make  and  maintain  their  railway  over  cer-  topowwo? 
tain  lands  to  a  specified  point.     Section  4  enacted,    "  that  nulway  eom- 
'nothing   in   that  statute  should  authorize  the  company  to  j 
enter  upon,  take  or  damage  any  lands  without  the  consent  of  ?•"*'•  Une 
the  owner  and  occupier."    Sections  16  and  17   authorized    f  * 
and  empowered  the  company  to  contract  with   landowners 
for  the  purchase  of  lands  and  for  grants  of  way  leave.     Sec- 
tion 18  contained  a  clause  of  arbitration  in  case  any  person 
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willing-  to  grant  or  demise  such  way  leave,  should  not 
agree  with  the  company  as  to  terms.  Section  43  enacted, 
"that  in  every  case  in  which  "  the  said  railway  "  shall  cross 
any  other  railway"  the  communication  between  them  shall, 
if  the  company  and  the  owners  of  such  other  railway  ';  do 
not  agree  about  the  same,"  be  made  in  such  manner  as  shall 
be  directed  by  two  engineers  acting  as  arbitrators  ;  and  that 
the  company  shall  make  satisfaction  (to  be  ascertained  in  the 
manner  before  pointed  out)  for  temporary,  permanent,  or 
recurring  injury  to  be  occasioned  by  such  crossing.  No 
regulation  was  made  as  to  the  manner  in  which,  or  times 
when  carriages  on  the  first  mentioned  railway  should  cross 
the  other  :  it  was  held  that  section  43  did  not  clearly  intro- 
duce a  compulsory  power  in  the  case  where  a  railway  was 
to  be  crossed,  and  therefore  that  the  provision  of  section  4 
must  be  taken  to  govern  this  clause,  and  make  consent 
necessary  ;  although  it  should  be  impossible,  without  so 
crossing,  to  carry  the  first  mentioned  railway  to  the  point 
specified  in  the  act.  (Clarence  Railw.  Co.  v.  Great 
North  of  England,  fro.,  Railw.  Co..  4  Q.  B.  R.  46  ;  3 
Gale  &  D.  389 ;  Law.  J.  1843,  p.  145,  Q.  B.  See  proceed- 
ings in  Chancery  in  same  case,  2  Railw.  C.  763  ;  6  Jur. 
269 ;  1  Coll.  C.  C.  525 ;  13  Mee.  &  W.  706 ;  Law  J.  1843, 
Exch.  p.  137.)  (1) 

(1)  The  European  and  American  Electric  Printing  Telegraph 
Company's  Act,  14  &  15  Viet.  c.  135,  s.  37,  provides  that  the 
Company  may  lay  down  and  place  their  pipes,  &c.,  under  any  pub- 
lic roads,  streets  and  highways,  and  along  or  across  such  places  for 
the  purpose  of  the  telegraph,  and  break  up  the  pavement  or  soil  for 
that  purpose ;  but  that  nothing  in  this  provision  contained  shall 
extend  to  any  railway  or  canal,  except  that  it  shall  be  lawful  for 
the  Company  to  carry  their  wires,  pipes,  &c.,  "directly,  but  not 
otherwise,  across  any  railway  or  canal."  The  South-Eastern  Rail- 
way Company,  in  pursuance  of  the  provisions  of  their  act,  had  car- 
ried their  Railway  on  a  level  across  a  part  of  the  public  highway  in 
the  city  of  Canterbury,  the  public  having  the  full  use  of  the  high- 
way, except,  when  the  trains  were  passing: — 

Held,  that  the  highway  was  not  a  highway  within  the  meaning 
of  the  European  and  American  Electric  Printing  Telegraph  Com- 


RAILWAYS    ri.AlSKH   CONSOLIDATION    ACT,    1846.  •'••'•! 

pan  y'«  Act,  and  that  it  was  an  act  of  trespass  to  dig  and  bore  under   8  A 

.  .lilway  for  the  purpose  of  carrying  the  Telegraph  under  the  - 
•pot  where  the  Railway  evened  tho  Highway. 

FARKK,  B.  I  am  of  opinion  that  tho  plaintiffs  are  entitled  to 
judgment.  They  are  a  Railway  Company  incorporated  by  an  act  ,  ^g  . 
of  Parliament,  which  among  other  things  empowers  them  to  make 
Ilailroad  across  a  level  which  is  part  of  a  highway.  They  do 
t  is  true,  acquire  a  property  in  the  highway,  but  they  have  the 
right  of  passing  at  all  times,  and  they  have  the  property  in  the  ma- 
terials necessary  to  make  the  Railway,  such  as  sleepers,  &c.,  and 
they  complain  in  their  declaration  that  the  defendants  have  dug  and 
bored  under  the  railway  so  situated  so  as  to  cause  an  interference 
with  and  be  injurious  to  their  rights  by  obstructing  the  repairs  to 
the  railway.  The  defendants  justify  under  the  provisions  of  the 
14  A-  15  Viet.  o.  135,  but  they  have  no  such  power  unless  it  be 
given  under  the  37th  section,  (I)  and  the  question  is,  whether  they 
have  acted  within  that  section.  [His  lordship  read  the  section  and 
proceeded  ]  They  are  empowered  to  place  wires,  pipes,  and  tubes, 
Ac.  under  any  highway ;  but  as  to  railways,  they  can  only  carry 
their  wires,  pipes  and  tubes,  directly  across  a  railway.  Across 
•earns,  therefore,  different  from  under,  and  the  power  to  carry 
"  across  "  does  not  enable  them  to  go  under.  It  may  be  that  this  pro- 
hibition would  not  apply  if  the  railway  were  carried  over  a  high- 
way at  a  great  height,  for  then  the  highway  and  railway  might  be 
considered  to  be  independent  of  each  other.  Even  if  "  across  " 
could  be  construed  equivalent  to  under,  the  conditions  in  the  latter 
part  of  tho  section  must  bo  complied  with,  whereas  it  is  clear  that 
those  conditions  have  not  been  complied  with  in  the  present 
instance,  for  the  defendants  have  done  what  was  a  damage  to 
the  railway. 

ALDEESON,  B.  I  am  of  the  same  opinion.  Looking  at  the  37th 
section,  the  defendants  have  no  power  to  carry  the  wires  and  tubes 
under  a  railway  situated  as  that  of  the  plaintiff  is.  * 

MARTIN,  B.  The  plea  is  bad.     The  railway  of  the  plaintiffs 

crossed  the  highway  upon  •  level,  and  their  property  is  imposed  upon 

the  highway,  and  the  defendants  seek  to  justify  breaking  up  the 

railway.     But  the  statute  eonfers  no  soch  right,  and  it  is  reasonable 

VOL.  it.        4 
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that  they  should  be  required  to  adopt  some  other  mode  of  passing 
the  railway.  Judgment  for  the  Plaintiff's. 

( The  South-Eastern  Railw.  Co.  v.  the  European  and  Ameri- 
can Electric  Printing  1  elegraph  Company,  24  Eng.  Law  and 
Eq.  513.) 


(1)  Section  37  enacts,  "  That  it  shall  be  lawful  for  the  Company 
from  time  to  time  to  lay  down  and  place  under  any  public  roads, 
streets,  highways,  and  other  thoroughfares,  and  either  along  or 
across  such  places,  any  wires,  pipes,  or  tubes  which  shall  or  may 
be  necessary  or  convenient  for  the  purposes  of  any  electric  or  other 
telegraph,  or  intended  electric  or  other  telegraph,  and  from  time  to 
time  to  alter,  repair,  amend  and  reinstate  the  same,  and  for  such 
purpose  to  break  up  or  open  the  pavement  or  soil  of  any  such 
places,  the  Company  doing  as  little  damage  as  may  be,  and  mak- 
ing compensation  for  all  damage  to  be  caused  thereby  to  the 
parties  who  shall  have  sustained  such  damage ;  provided  that 
nothing  in  this  present  provision  contained  shall  extend  or  apply  to 
any  Railway  or  Canal,  or  to  any  of  the  works  or  conveniences  con- 
nected with  any  Railway  or  Canal,  except  that,  subject  to  the  pro- 
visions of  this  act,  it  shall  be  lawful  for  the  Company  to  carry  their 
wires,  pipes,  and  tubes,  directly,  but  not  otherwise,  across  any 
Railway  or  Canal,  but  so  and  in  such  manner  and  only  at  such 
place  and  time  as  not  in  any  wise  to  damage  or  be  likely  to 
damage  the  Railway  or  Canal  in  any  of  the  "works  connected 
therewith,  or  at  all  to  interrupt  or  interfere  with  the  use 
thereof,  or  the  passage  and  conveyance  of  traffic  along  the 
same." 

Section  38  enacts,  "  That  before  any  street  shall  be  opened  or 
broken  up  by  the  Company,  they  shall  give  to  the  persons  under 
whose  control  or  management  such  street  may  be,  or  their  clerk  or 
surveyor,  notice  in  writing  of  their  intention  to  open  or  break  up 
the  same,  three  days  at  least  before  the  commencement  of  such 
operation." 

Offarmcros-      The  provisions   of  the  G-eneral  Railroad  Act  of  1848,  requir- 
sings.  ingRailroad  Corporations  to  erect  farm  crossings  for  the  use  of  ad- 

joining proprietors  of  lands,  is  not  applicable  to   Corporations  ex- 
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ng  before  the  passage  of  the  act,  and  which  had  previously  ob-   8  A.  9  V 
tainod   the  right  of  way  for  their  road,  and  paid  the  landholders 
image*  sustained  by  them.     (Milliman  v.  the    Onocgo  and 
t  Co.,  10  I  Ct  87.) 

A  company,  which   under  the  powers  of  th-  iiy  to 

I,  and  substituted  •>  bridge,  were  held  liable  to  repai 

/,'         v.   InlHiliilnii  H '  /'/, 

/,'      .    .      Inlmlntunts    of   Llml.fi/.     \\   \ 

A  :  5  ->;.) 

port    required   to  make  and 

i  a  DOW    channel,  with  e>|iial    depth    :in<l    breadth  at 

;it  the  sides  with  the 
•h;a  a  iluty    was  cast  upon  the 

company  to  repair  generally  tin-  bank-  <>f  the  irse. 

;,,l  />,„•/.•  <:,..  \  <;,>!,•  &  D.  286;    «',  .!,„-.  210; 

1  Q.  P..  l;  .   llw.C.  ">71,599.     See  Rex.  v.  /// -i«f>,l 

I:  «kC.  181.) 

An  inr..rp"iMt»-'l  <-'>iiiii;iny  is  authorised  by  act  «»f  parlia- 
ment to  make  a  iia\i.i:abb'  euunl.  tin-  construction  of  which 
will;  \\ithan  1  !y  one  section  of  th-- 

statute  the  company  i-  a  <lraiu  on  each  side 

.0  canal  and  parallel  thrn-with.  in  lii-u  i.f  part  of  the 
ut  ilrain  \\hich   will  be  destroy e<l.     By  another  section 
ompany  i»    re.niire.l  to  make  such  arches,  tunnels,  cul- 
-r  etlier  passages,  over,  un-ler,  by  the  side  of 
B  (anal,  an  1  the  trenches,  streams  and  watercourses 
communicating  therewith.  an<l  the  towing  paths  on  the  >; 

f  such  depth,  breadth  and   dimensions  as  shall  be    [  *4">7  j 
sullieient  to  i  i  the  lands  adjnii. 

or  lying  near  the  canal    wi-  .r  impeding  the 

same  maintain,  cleanse  and  keep  in  ni 

all  such  arches,  tunnels,  culverts,  drains,  and  other  passages : 
it  was  held,  that  the  drains,  made  in  pursuance  of  the  former 
section,  in  lieu,  of  the  ancient  ilrain,  are  to  be  cleansed  by  the 
company,  as  well  as  those  made  in  pursuance  of  the  la; 

that  a  summary  remedy,  given  by  the   latter 
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c  20        section,  in  case  ot  non  repair  by  the  company,  is  applicable 

gect  46  •  to  a  default  in  cleansing  the  drains  made  in  lieu  of  the 
ancient  drains.  (Priestly  v.  Fonlds,  2  Scott,  N.  R.  265 ; 
2  Man.&  Gr.  175;  2  Railw.  C.  422.) 

By  a  canal  act  (6  &  7  Will.  4,  c.  ci.),  a  company  were 
I  457  J  incorporated  for  the  purpose  of  improving  the  navigation  of 
the  river  Parrett,  and  (by  sect.  121)  they  were  empowered 
to  take  tolls  in  respect  of  the  transit  or  conveyance  of  goods 
upon  it :  it  was  held,  in  the  absence  of  any  express  enact- 
ment on  the  subject,  that  the  company  were  not  charged  with 
any  liability  not  essential  to  the  improvement  of  the  naviga- 
tion, and,  therefore,  were  not  liable  to  cleanse  the  river  or 
clear  any  weeds,  which  though  injurious  to  the  adjoining 
landowners,  were  found  to  be  beneficial  to  the  navigation. 
(Parrett  Navigation  Co.  v.  Robins,  3  Railw.  Gas.  383.) 
Where  a  canal  company  make  a  canal  for  their  profit,  and 
open  it  to  the  public  upon  the  payment  of  tolls  to  the  company, 
the  common  law  in  such  a  case  imposes  a  duty  upon  the  pro- 
prietors, not  perhaps  to  repair  the  canal,  or  absolutely  to  free 
it  from  obstruction,  but  to  take  reasonable  care,  so  long  as 
they  keep  it  open  for  the  public  use  of  all  who  choose  to 
navigate  it,  that  they  may  do  so  without  danger  to  their  lives 
or  property.  A  duty  of  this  nature  is  imposed  upon  the 
company,  and  they  are  responsible  for  the  breach  of  it,  upon 
a  similar  principle  to  that  which  makes  a  shopkeeper,  who 
invites  the  public  to  his  shop,  liable  for  neglect  in  leaving  a 
trap  door  open  without  any  protection,  by  which  his  cus- 
tomers suffer  injury.  (Lancaster  Canal  Navigation  Co.  v. 
Parnaby  and  others,  1  Railw.  Gas.  697.) 

The  occupier  of  land  is  bound  to  fence  off  any  hole  or 
area  upon  it  adjoining  a  public  way,  if  it  be  dangerous  to 
passers  by  if  left  unguarded.  The  occupier  is  prima  facie^ 
liable  for  any  damage  that  may  arise  by  neglecting  so  to 
fence.  (Barnes  v.  Ward,  2  Carr.  &  K.  661.) 

(1)  See  post,  s.  59,  p.  464. 
Provision  in       XLVII.  If  the  railway  cross  any  turnpike  road  or  public 


I  .  ;- 

.  Ml   •    v.     .  r- 


[  *458  ] 


HAILWAYS  CLAUSES   CONSOLIDATION  ACT,  1846. 

carriage  road  on  a  level,  the  company  shall  erect  and  at  all  8  A  9  Vtcr. 
tines  maintain  good  and  sufficient  gates  across  such  road 
each  tide  of  the  railway  where  the  same  shall  communicate 
therewith,  and  shall  employ  proper  persons  to  open  and  shut 
such  gates :  and  such  gates  shall  be  kept  constantly  closed 
across  such  road  on  both  sides  of  the  railway,  except  during 
the  time  'when  horses,  cattle,  carts  or  carriages  passing  along 
same  shall  have  to  cross  such  railway ;  and  such  gates 
shall  be  of  such  dimensions  and  so  constructed  as  when  closed 
to  fence  in  the  railway,  and  prevent  cattle  or  horses  along 
the  road  from  entering  upon  the  railway  ;  and  the  person  in- 
trusted with  the  care  of  such  gates  shall  cause  the  same  to 
be  closed  as  soon  as  such  horses,  cattle,  carts  or  carriages 
shall  have  passed  through  the  same,  under  a  penalty  of  forty 
shillings  for  every  default  therein  :  provided  always,  that  it 
shall  be  lawful  fur  the  Board  of  Trade,  in  any  case  in  which 
they  are  satisfied  that  it  will  be  more  conducive  to  the  public 
safety  that  the  gates  on  any  level  crossing  over  any  such 
road  should  be  kept  closed  across  the  railway,  to  order  that 
such  gates  shall  be  kept  so  closed,  instead  of  across  the  road, 
and  in  such  case,  such  gates  shall  be  constantly  closed  across 
the  railway,  except  when  engines  or  carriages  passing  along 
the  railway  shall  have  occasion  to  cross  such  road,  in  the 
same  manner  and  under  the  like  penalty  as  above  directed 
with  respect  to  the  gates  being  kept  closed  across  the  road 
(m). 

(m)  5  &  6  Viet  c.  55,  ss.  9.  13,  ante,  p.  26,  29. 

M.\  111.  Where  the  railway  crosses  any  turnpike  road  on   A«  u>< 
a  level  adjoining  to  a  station,  all  trains  on  the  railway  shall    ing  of  turn- 
be  made  to  slacken  their  speed  before  arriving  at  such  turn-   ^',kji 
pike  road,  and  shall  not  cross  the  same  at  any  greater  rate   nations. 
or  speed  than  four  miles  an  hour  ;  and  the  company  shall  be 
subject  to  all  such  rules  and  regulations  with  regard  to  such 
crossings  as  may  from  time  to  time  be  made  by  the  Board  of 
Trade. 

X  I,  IX.  Every  bridge  to  be  erected  for  the  purpose  of  car-   Construction 
rying  the  railway  over  any  road  shall  (except  where  other- 
wise provided  by  the  special  act)  be  built  in  conformity  with 
tke  following  regulations  ;  (that  is  to  say,) 
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8  &  9  VICT.        The  width  of  the  arch  shall  be  such  as  to  leave  thereun- 
der a  clear  space  of  not  less  than  thirty-five  feet  if  the 


arch  be  over  a  turnpike  road  (;i),  and  of  twenty-five  feet 
if  over  a  public  carriage  road,  and  of  twelve  feet  if  over 
a  private  road : 

The  clear  heighth  of  the  arch  from  the  surface  of  the  road 
shall  not  be  less  than  sixteen  feet  for  a  space  of  twelve 
feet  if  the  arch  be  over  a  turnpike  road,  and  fifteen  feet 
for  a  space  of  ten  feet  if  over  a  public  carriage  road  ;  and 
in  each  of  such  cases  the  clear  height  at  the  spring  of 
the  arch  shall  not  be  less  than  twelve  feet : 

r  «4gn  -I  *The  clear  height  of  the  arch  for  a  space  of  nine  feet  shall 
not  be  less  than  fourteen  feet  over  a  private  carriage 
road: 

The  descent  made  in  the  road  in  order  to  carry  the  same 
under  the  bridge  shall  not  be  more  than  one  foot  in 
thirty  feet  if  the  bridge  be  over  a  turnpike  road,  one 
foot  in  twenty  feet  if  over  a  public  carriage  road,  and 
one  foot  in  sixteen  feet  if  over  a  private  carriage  road, 
not  being  a  tramroad  or  railroad,  or  if  the  same  be  a 
tramroad  or  railroad  the  descent  shall  not  be  greater 
than  the  prescribed  rate  of  inclination,  and  if  no  rate  be 
prescribed  the  same  shall  not  be  greater  than  as  it  exist- 
ed at  the  passing  of  the  special  act  (n). 

(n)  See  s.  51,  Reg.  v.  Rigby,  6,  Raiiw.  C.  479. 

Construction        L.  Every  bridge  erected  for  carrying  any  road  over  the 

of  bridges        railway  shall  (except  as  otherwise  provided  by  the  special 
over  railway.  ... 

act)  be  built  in  conformity  with  the  following  regulations  ; 

(that  is  to  say,) 

There  shall  be  a  good  and  sufficient  fence  on  each  side  of 
the  bridge  of  not  less  height  than  four  feet,  and  on  each 
side  of  the  immediate  approaches  of  such  bridge  of  not 
less  than  three  feet  : 

The  road  over  the  bridge  shall  have  a  clear  space  between 
the  fences  thereof  of  thirty-five  feet  if  the  road  be  a 
turnpike  road,  (1)  and  twenty-five  feet  if  a  public  car- 
riage road,  and  twelve  feet  if  a  private  road  : 

The  ascent  shall  not  be  more  than  one  foot  in  thirty  feet 
if  the  road  be  a  turnpike  road,  one  foot  in  twenty  feet 
if  a  public  carriage  road,  and  one  foot  in  sixteen  feet  if  a 
private  carriage  road,  not  being  a  tramroad  or  railroad ; 
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or  if  the  tame  be  a  traturoad  or  railroad  the  ascent  shall  8  A.  9  Vicr. 
not  be  greater  than  the  prescribed  rate  of  inclination,   - 
and  if  no  rate  be  prescribed  the  same  shall  not  be  greater 
than  as  it  existed  at  the  passing  of  the  special  act. 

(1)  The  words  "  Turnpike  Road,"  in  this  section  means  a  road, 
wlm-h  is  repaired  by  tolls  payable  by  passengers,  for  the  use  of  the 
road.  ( Rfgina  T.  the  East  antl  Wat  India  Docks  and  Uirming- 
kam  Junction  Railway  Co.,  2ti  Eug.  Law  and  £q.  1 13.) 

LI.  Provided  always  that  in  all  cases  where  the  average   The  width  of 
available  width  for  the  passage  of  carriages  of  any  existing   l 
roads  within  fifty  yards  of  the  points  of  crossing  the  same  is   ewd  the 
less  than  the  width  hereinbefore  prescribed  for  bridges  over   widli>  <*  &* 
or  under  the  railway,  the  width  of  such  bridges  need  not  be  ££f  <!^ 
greater  than  such  average  available  width  of  such  roads,   but 
so  nevertheless  that  such  bridges  be  not  of  less  width,  in  the 
ease  of  a  turnpike  road  or  public  carriage  road,  than  twenty 
feet :  provided  also,  that  if  at  any  time   'after  the  construe-    [  *460  ] 
tion  of  the  railway  the  average  available  width  of  any  such 
road  shall  be  increased  beyond  the  width  of  such  bridge  on 
r  side  thereof,  the  company  shall  be  bound  at  their  own 
expense,  to  increase  the  width  of  the  said  bririge  to  such  ex- 
tent as  they  may  be  required  by  the  trustees  or  surveyors  of 
such  road,  not  exceeding  the  width  of  such  road  as  so  widened, 
or  the  maximum  width  herein  or  in  the  special  act  prescribed 
fora  bridge  in  the  like  case  over  or  under  the  railway  (o) 

(o)  By  9  &  10  Viet.  c.  234,  it  is  provided  "  that  in  every  Widlh  of 
case  in  which  the  railway  shall  cross  the  road,  otherwise  than 
at  right  angles,  the  bridges  shall  be  made  with  skew  arches 
so  as  not  in  any  manner  to  alter  the  direction  of,  or  inter- 
fere with,  the  line  of  the  said  roads,  or  the  footpaths  to  the 
same."  On  an  indictment  for  a  nuisance  to  a  highway  for 
carriages  by  building  on  it  the  piers  of  a  railway  bridge 
and  narrowing  it,  it  spfsartd  that  the  piers  of  the  bridge 
stood  on  the  footpath  on  each  side ;  that  they  were  built 
parallel  to  the  line  of  carriage  road,  not  directly  opposite 
1Mb  other,  as  the  bridge  was  a  skew  arch,  and  that  the 
carriage  road  remained  as  it  was  before,  twenty-eight  feet 
wide,  but  that  the  footpaths  were  each  narrowed :  it  was 
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8  &  9  VICT.  held,  first,  that  the  object  of  the  above  section  of  the  private 
gect  52  --  act  was  to  prevent  the  railway  company  from  turning  or 
bending  the  road  so  as  to  carry  it  at  right  angles  under  any 
bridge  over  which  the  railway  passed,  and  again  turning  it 
back  on  the  other  side  of  the  bridge  to  its  former  direction 
and  line  ;  but  that  the  section  did  not  effect  any  question  as 
to  the  width  of  the  bridge  or  the  narrowing  of  the  road. 
(Reg.  v.  Rigby,  6  Railw.  C.  479  ;  19  L.  J.  Q.  B.  153.) 
It  was  held,  secondly,  that  the  meaning  of  the  general  act 
was,  that  where  the  average  available  width  for  the  passage 
of  carriages  on  any  road  exceeded  thirty-five  feet,  it  might 
be  narrowed  to  thirty-five  feet  under  the  arch  ;  where  it  was 
less,  the  arch  might  be  of  the  same  width  as  the  road,  so  as 
it  was  not  less  than  twenty  feet  ;  and  if  the  road  was  after- 
wards widened,  the  arch  must  be  proportionably  widened 
up  to,  but  not  beyond,  thirty-five  feet.  (76.)  It  was  held 
thirdly,  that  the  footpaths  were  not  to  be  taken  as  part  of 
the  turnpike  road  over  which  the  arch  of  the  bridge  was  to 
be  thrown,  within  the  meaning  of  the  above  acts  of  parlia- 
ment. And,  lastly,  that  the  obstruction  to  foot  passengers 
only  was  not  forbidden  by  the  above  acts  of  parliament. 


Existing  in-       LIL  Provided  also,  that  if  the  mesne  inclination  of  any 

ch  nations  of  roa(j  within  two  hundred  and  fifty  yards  of  the  point  of  cross- 

roads crossed  .  I-T.^I  •          - 

or  diverted    ing  UW  same,  or  the  inclination  ot   such  portion  of  any  road 

need  not  be  as  may  require  to  be  altered,  or  for  which  another  road  shall 
be  substituted,  shall  be  steeper  than  the  inclination  herein- 
before required  to  be  preserved  by  the  company,  then  the 
company  may  *carry  any  such  road  over  or  under  the  rail- 
i  *4gj  j  way,  or  may  construct  such  altered  or  substituted  road  at  an 
inclination  not  steeper  than  the  said  mesne  inclination  of 
the  road  so  to  be  crossed,  or  of  the  road  so  requiring  to  be 
altered,  or  for  which  another  road  shall  be  substituted. 

Before  roads      LIU.  If,  in  the   exercise   of  the  powers  by   this  or   the 

interfered      special   act   granted,  it   be   found  necessary   to  cross,    cut 

3   through,  raise,  sink  or  use  any  part   of  any  road,  whether 

stituted.         carriage  road,  horse  road,  tramroad  or  railway,  either  public 

or  private,  so  as  to  render  it  impassable  for  or   dangerous  or 


RAILWAYS  CLAUSES  CONS3OLIDATIOW    ACT,   1846. 

•Etnordinarily  inconvenient  to  passengers  or  carriages,  or  to  8*9 

persons  entitled  to  the  use  thereof,  the  company  shall,  - 
before  the  commencement  of  any  such  operations,   cause  a 
sufficient  road  to  be  made  instead  of  the  road  to  be  iuii-r 
fered  with,  and  shall  at  their  own   expense  maintain  such 
substituted  road  in  a  state  as  convenient  for  passengers  and 
carriages  as  the  road  so  interfered  with,  or  as  nearly  so  as     ' 
may  be  (q) 

(9)  In  an  action  on  the  case  for  the  obstruction  of  a  No  action 
private  way,  the  defendants  by  plea  justified  the  obstruction  ^[uTwit 
under  the  powers  of  the  Great  Northern  Railway  Act  1846.  «nW«tpecul 
The  plaintiff  replied,  that  the  way  was  a  road  within  the 
meaning  of  this  section,  and  that  the  defendants  had  ren- 
dered it  impassable,  and  thereby  interfered  with  it,  and  that 
they  did  not  before  commencing  their  operations  substitute 
another  sufficient  road :  it  was  held  on  demurrer  that  by  the 
express  words  of  the  6th  section,  and  by  necessary  implica- 
tion from  the  55th  section  of  this  act,  the  remedy  by  action 
for  obstructing  a  private  right  of  way,  if  such  obstruction 
be  made  for  the  purpose  of  constructing  a  railway,  is  taken 
away,  unless  the  plaintiff  has  sustained  special  damage,  and 
that  consequently  on  the  above  pleading  the  plaintiff,  in  de- 
fault of  averments  of  special  damage,  had  not  by  his  replica- 
tion supported  his  right  of  action.  ( Watkins  v.  Great 
Northan  Kailw.  Co.,  15  Jur.  127 ;  20  Law.  J.  Q.  B.  391.) 
The  owner  of  land  was  entitled  to  the  use  of  two  roads. 
The  company  stopped  up  one  for  the  purpose  of  proceeding 
with  their  works,  and  contended  that  the  use  of  the  other 
road  was  a  sufficient  substitution  within  the  meaning  of  the 
act ;  but  the  court  granted  an  injunction  to  restrain  them 
from  obstructing  the  former  road.  (Alt. -Gen.  v.  Great 
Northern  Kail*.  Co.,  14  Jur.  684.) 

(I)  A  Railroad  Company  as  a  part  of  the  public  have  a  right  to 
use  the  street  fur  their  vehicles  when  such  use  does  not  obstruct 
the  rest  of  the  public  in  their  enjoyment  of  the  street  (Drake  v. 
UuJton  River  Railroad  Co,  7  Harbour  508.) 

By  a  railway  act  a  company  were  empowered  to  divert 

or  alter  the  course  of  any  roads  or  ways  in  order  the  more  i 
VOL.  u.  5 
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8  &  9  VICT.  conveniently  to  carry  the  same  over  or  under  or  by  the  side 
gect  54  --  of  the  said  railway.  It  was  also  enacted,  that,  in  all  cases, 
wherein,  in  the  exercise  of  such  power,  any  part  of  any 
carriage  road,  &c.,  should  be  found  necessary  to  be  cut 
through,  raised,  sunk,  taken,  or  so  much  injured  as  to  be 
L  4o^  J  *impassable  or  inconvenient  for  passengers  or  carriages  or  to 
the  persons  entitled  to  the  use  thereof,  the  company  should, 
at  their  own  expense,  before  any  such  road,  &c.  should  be 
so  cut  through,  &c.,  cause  a  good  and  sufficient  carriage 
road,  &c.,  to  be  set  out  and  made  instead  thereof,  as  con- 
venient for  passengers  and  carriages  as  the  former  road,  or 
as  near  thereto  as  might  be.  The  company  had  diverted  a 
highway,  and  obstructed  the  old  road  by  building  a  wall 
across  it,  and  had  made  a  new  road,  which  was  neither  as 
convenient  to  the  public  as  the  old  one  nor  as  near  thereto 
as  might  be.  It  was  held,  that  they  were  indictable  in  the 
common  form,  for  so  obstructing  the  highway.  (Reg.  v. 
Scott,  3  Railw.  C.  1ST  ;  3  Q.  B.  R.  543;  2  G.  &  D.  729  j 
ante,  p.  450.) 

Penalty  for  LIV.  If  the  company  do  not  cause  another  sufficient  road 
tin*  ^road""  to  ^e  so  made  before  they  interfere  with  any  such  ex- 
isting road  as  aforesaid,  they  shall  forfeit  twenty  pounds  for 
every  day  during  which  such  substituted  road  shall  not  be 
made  after  the  existing  road  shall  have  been  interrupted  ; 
and  such  penalty  shall  be  paid  to  the  trustees,  commissioners, 
surveyor,  or  other  person  having  the  management  of  such 
road,  if  a  public  road,  and  shall  be  applied  for  the  purposes 
thereof,  or  in  case  of  a  private  road  the  same  shall  be  paid  to 
the  owner  thereof,  and  every  such  penalty  shall  be  recover- 
able with  costs  by  action  in  any  of  the  superior  courts. 


Party  suffer-  LV.  If  any  party  entitled  to  a  right  of  way  over  any  road 
from  fnter^6  80  interfered  with  by  the  company  shall  suffer  any  special 
ruption  of  damage  by  reason  that  the  company  shall  fail  to  cause 
road  to  re-  another  sufficient  road  to  be  made  before  they  interfere  with 

cover  in  an  ..  ..       i     -n    •,      i        *  i 

action  on  the  the  existing  road,  it  shall  be  lawful  for  such  party  to  recover 

case-  the  amount  of  such  special  damage  from  the  company,   with 

costs,  by  action  on  the  case  in  any  of  the  superior  courts,  and 

that  whether  any  party  shall  have  sued  for  such  penalty  as 


LANDS    CLAl'SKS    CONSOLIDATION    ACT,    1846.  «'T1 

it  prejudice  to  the  right  of  any  8  &  9  \ 
party  to  sue  for  the  MUM. 


l.\  1     It  the  road  so  interfered  wit  I  com-  pj^od  for 

and  use  of  the  railway,  the  same  restoration 

_'  >  •  1  u  con  liti"ii  as  tin-  same  waa  at  °[  "T^*  '"" 
win  n  the  same  waa  first  nr  with  l.y  the  com- 

,   or  as  near  thereto  as  nl  if    such 

road  e  restored  compatibly  with  the  formation  and 

use  of  the  railway,  the  company   ?-halI  cause  the   new  or  sub- 
road,  or  some  other  su<  >  be 

put  into  a  permanently  substantial  condition.  equally  e 

r  as  near  thereto  as  circumstances 

1  allow;    and  the   former  road  shall  '  r  the      [  *4G3  ] 

•itutedroad]  ;iti..n  as  aforesaid,  as  the 

case  may  be,  within  the  follow;  the  first  ope- 

t'orincr  road  shall  have  been  commenced,  unless 

the  ma;  of    the  road 

under  their  hands,  consent   to  an 

•:<ionoft!  I,  and  in  such  case  within  such  extended 

d  ;    (that  is  to  say,)  if  the   road  be  a  turnpike    road, 
x  months,   and  if  the  road  be  not  a  turnpike   road 
within  twelve  ni'>! 

(7)  See  Att.-Gcn.  v.  London  and  South  Westtm  Rnilw. 
Co.  8  1  put  j..  108. 

\.\  II.   If  any  such  road  be  not  so  restored,  or  the  substi-  penalty  fur 
tnted  road  be  so  completed  as  aforesaid,   within  the  periods  failing  to 

i  in  the  special  act  fixed    for  that  purpose,  the  r,.m-  res|t  re  road- 
pany  shall  for  ft  it  to  th<   trustees,  comn  -s,  surveyors 

iier  j>erson  liaving  the  management  of  the  road  (r)  in 
feredwith  by  the  company,  if  a  public  road,  or  if  a  private 
road  to  the  owner  thereof,  five  pounds  for  i  \«  i  \  day  after  the 
expiration  of  guch    periods  respectively  during  which    such 
road  shall  not  be  so  restored  or  the  substituted  road  e 

1  ;  and  it  shall  be  lawful  for  tin-  j  y  whom  any 

such  penalty  is  imposed  to  order  the  whole  or  any  part  there- 
of to  be  laid  out  in  executing  the  work  in  respect  whereof 
such  penalty  was  incurred. 

(r)  To  entitle  a  person  to  proceed  against  a  railway  com- 
pany  f.r  interfering  with  an  existing  public  road  under  this 
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8&9  VICT.  section,  "as  a  person  having  the  management  of  the  road," 

— —  he  must  be  clothed  with  some  duty  in  respect  of  the  public 
Sect.  58.  J 

oi  the  same  kind  as  that  of  trustees,  commissioners  or  sur- 
veyor, and  it  does  not  apply  to  an  owner  in  fee,  who  has 
made  a  road  and  dedicated  it  to  the  public,  and  afterwards 
repaired  it  at  his  own  expense.  (Reg.  v.  Wilson,  21  Law. 
J.  Q.  B.  281;  IGJur.  973.) 

LVIIL  If  in  the  course  of  making  the  railway  the  com- 
used  by  pany  shall  use  or  interfere  with  any  road  (s),  they  shall  from 
them-  time  to  time  make  good  all  damage  done  by  them  to  such 

road  ;  and  if  any  question  shall  arise  as  to  the  damage  done 
to  any  such  road  by  the  company,  or  as  to  the  repair  thereof 
by  them,  such  question  shall  be  referred  to  the  determination 
of  two  justices  ;  and  such  justices  may  direct  such  repairs  to 
be  made  in  the  state  of  such  road,  in  respect  of  the  damage 
done  by  the  company  (t\  and  \vithin  such  period  as  they  think 
reasonable,  and  may  impose  on  the  company,  for  not  carry- 
ing into  effect  such  repairs,  any  penalty  not  exceeding  five 
pounds  per  day  as  to  *such  justices  seem  just ;  and  such 
J  penalty  shall  be  paid  to  the  surveyor  or  other  person  having 
the  management  of  the  road  interfered  with  by  the  company, 
if  a  public  road,  and  be  applied  for  the  purpose  of  such  road. 
or  if  a  private  road  the  same  shall  be  paid  to  the  owner 
thereof:  provided  always  that  in  determining  any  such  ques- 
tion with  regard  to  a  turnpike  road  the  said  justices  shall 
have  regard  to  and  shall  make  full  allowance  for  any  tolls 
that  may  have  been  paid  by  the  company  on  such  road  in  the 
course  of  the  using  thereof. 

What  not  an      (s)  A-  railway  company,  in  pursuance  of  the   powers   of 
interference    their  act,  pulled  down  a    county  bridge  and  erected  another 
withinThis     at  *^e  same  time  entering  into  an  agreement  with  the  trustees 
section,         Of  the  roa(j  to  repair  such  portions  of  the  approaches  to  the 
bridge  as  had  previously  been  repaired  by  the  county  ;    it 
was  held,  that  this  was  not  such  an  interference  with  the 
road  as  came  within   this   section ;    and,  consequently,  the 
court  refused   to  grant  a   mandamus  commanding  the  com- 
pany to  repair  the  road.  (Ex  parte  Exeter  Road  Trustees, 
16  Jur.  699.) 


RAILWAYS   CLAUSES  CONSOLIDATION  ACT,   1845.  ''•.•'• 

(t)  An  order  of  justices  under  this  section,  directing  a  8*9  Vwr. 
railway  company  to  repair  damage  done  by  them  to  a  road,  -  j—  - 


not  specify  the  particulars  of  the  damage  done,  or  of  onler  of  ju»- 
the  repairs  ordered,  if  it  states  the  length  of  road  injured  »«*•  under 

_,  thu  Melton. 

is  the  damage  so  done  to  be  made  good,  ouch  an 
!  ,  as  well  as  a  conviction,  adjudging  a  penalty  for  iti 
disobedience,  may  include  several  roads  situate  in  the  same 
parish.  A  conviction  purporting  to  be  made  by  virtue  of 
this  act  was  held  sufficient  (London  and  North  Western 
H.nlway  Co.  v.  UY/AeroJ/,  20  Law  J.  Q.  B.  887  ;  15  Jur. 

1.1  X.  When  the  company  shall  intend  to  apply  for  the  con-  Proceeding* 
sent  of  two  justices,  as  hereinbefore  provided  (r),  so  as  to  au-  J-"*15ijIi84» 

IQ  them  to  carry  the  railway  across  any  highway  other  «•$  locon- 
than  a  public  carriage  road  on  the  level,  they  shall,  fourteen  •enl  '°leTel 

.  .-  MMMtpai 

days  at  least  previous  to  the  holding  of  the  petty  sessions  at  bridleways 
which  such  application  is  inu-mlril  to  be  made,  cause  notice  and  foot- 
of  such  intruded  application  ta  be  given  in   some  newspaper  WBy*' 
circulating  in  the  county,  and  also  to  be  fixed  upon  the  door 
of  the  parish  church  of  the  parish  in  which  such  crossing  is 
intended  to  be  made,  or  if  there  be  no  such  church  some  oth- 
er place  to  which  notices  are  usually  affixed  ;  and  if  it  appear 
to  any  two  or  more  justices  acting  for  the  district  in  which 
such  highway  at  the  proposed  crossing  thereof  is  situate,  and 
•••ambled  in   petty  sessions,  after  such  notice  as  aforesaid, 
that  the  railway  can,  consistently  with  a  due  regard  to  the 
puMic  "safety  and  convenience,  be  carried  across  such  high-   t, 
way  on  the  level,   it  shall  be  lawful  for  such  justices  to  con-   ' 
sent  that  the  same  may  be  so  carried  accordingly. 

(t>)  See  s.  46,  ante,  p.  447. 

LX.    If  either  party  shall  feel  aggrieved  by  the  determin- 
ation  of  such  justices  upon  any  such  application  as  aforesaid,  it  against  th« 
shall  be  lawful  for  such  party,  in  like  manner  and  subject  to  the  il!ll1llIL 

1*1-  J*    *  t_  •         A  •«*  UOU  Of  IQ6 

like  conditions  as  are  hereinafter  provided  in  the  case  of  appeals  justice*. 
in  respect  of  penalties  and  forfeitures,  to  appeal  to  the  quar- 
ter session  of  the  county  or  place  in  which  the  cause  of  appeal 
shall  have  arisen  ;  and  it  shall  be  lawful  for  the  justice*  in 
such  quarter  sessions,  upon  the  hearing  of  such  appeal,  either 
to  confirm  or  quash  the  determination,  or  to  make  such  other 
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8  &  9  VICT.    order  in  regard  to  the  method  of  carrying  the  railway  across 
'^ —   such  highway  as  aforesaid,  as  to  them  shall  seem  fit,  and   to 
ect'     '        make   such   order   concerning  the  costs  both  of  the   original 
application  and  of  the  appeal  as  to  them  shall  seem  reason- 
able. 

makePsuffi-t0        LXL  If  the  railwaJ  sha11  cross  an7  highway  other  than  a 
cient  approa-   public  carriageway  on  the  level,  the  company   shall   at  their 
ches  and         own  expense  make  and  at  all  times  maintain  convenient  ascents 
bridleways      an(^  descents  and  other  convenient  approaches,  with  handrails 
and  footways   or  other  fences,  and  shall,  if  such  highway  be  a  bridleway,  erect 
c™ssing  on     and  at  all  times  maintain  good  and  sufficient  gates,  and  if  the 
same  shall  be  a  footway,  good  and  sufficient  gates  or  stiles,  on 
each  side  of  the  railway  where  the  highway  shall  communi- 
cate therewith. 

Justices  to  XLII.  If,  where  the  railway  shall  cross  any  highway  on 
have  power  fae  }eve]  tne  company  fail  to  make  convenient  ascents  or 

to  order  ap-  •       . 

proaches  and  descents  or  other  convenient  approaches,  and  such  hand- 
fences  to  be  railg)  fences,  gates  and  stiles  as  they  are  hereinbefore  re- 
ways  cross-"  quired  to  make,  it  shall  be  lawful  for  two  justices  on  the  ap- 
ing on  the  plication  of  the  surveyor  of  roads,  or  of  any  two  householders 
level.  within  the  parish  or  district  where  such  crossing  shall  be  situ- 

ate, after  riot  less  than  ten  days  notice  to  the  company,  to 
order  the  company  to  make  such  ascent  and  descent  or  other 
approach,  or  such  handrails,  fences,  gates  or  stiles  as  afore- 
said, within  a  period  to  be  limited  for  that  purpose  by  such 
justices  ;  and  if  the  company  fail  to  comply  with  such  order 
they  shall  forfeit  five  pounds  for  every  day  that  they  fail  so 
to  do  ;  and  it  shall  be  lawful  for  the  justices  by  whom  any 
such  penalty  is  imposed  to  order  the  whole  or  any  part  there- 
of to  be  applied  in  such  manner  and  by  such  person  as  they 
think  fit.  in  executing  the  work  in  respect  whereof  such  pen- 
alty was  incurred. 

Screens  for  Turnpike  Roads. 

Screen  for          LXIII.  If  the  commissioners  or  trustees  of  any  turnpike 

roads  to  be    roa(j?  or  the  surveyor  of  any  highway,  apprehend  danger  to 

quired  by  the  the  passengers  on  such  road  in  consequence  of  horses  being 

Board  of       frightened  by  the  sight  of  the  engines  or  carriages  traveling 

upon  the  railway,  it  shall  be  lawful  for  such  commissioners, 

or  trustees,  or  surveyor,  after  giving  fourteen  days  notice  to 

the  company,  to  apply  to  the  Board  of  Trade  with  respect 
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thereto;    and  if  it  shall  appear  to  the  said  Board  that  such   8  A9  VIOT. 
danger  might  be  obviated  or  lessened  by  the  construction  of 


works  in  the  nature  of  a  screen  near  to  or  adjoining  the  8*eu  **• 
aide  of  such  road,  it  shall  be  lawful  for  them,  if  they  shall 
think  fit,  to  certify  the  works  necessary  or  proper  to  be  exe- 
cuted by  the  company  for  the  purpose  of  obviating  or  lessen- 
ing such  danger,  and  by  such  certificnte  to  require  the  com- 
pany to  execute  such  works  within  a  certain  time  after  the 
sen*ice  of  such  certificate,  to  be  appointed  by  the  Board. 

I .  K I V.  Where  by  any  snch  certificate, as  aforesaid  the  com-  pena!ty  for 
pany  shall  have  been  required  to  execute  any  such  work  in  foiling  to 
the  nature  of  a  screen,   they  shall  execute  and  complete  the  M 
same  within  the  period  appointed  for    that  purpose  in  such 
certificate;   and  if  they  fail  so  to  do  they  shall  forfeit  to  the 
said  commissioners,  or  trustees,  or  surveyor,  five  pounds  for 
every  day  during  which  such  works  shall  remain  uncompleted 
beyond  the  period  so  appointed  for  their  completion  ;  and  it 
shall  l>e  lawful  for  the  justices  by  whom  any  such  penalty  is 
imposed  to  order  the  whole  or  any  part  thereof  to  be  laid  out 
in  executing  the  work  in  respect  whereof  such  penalty  was 

I!;.";,  n     i 

Construction  of  Bridget. 

LXV.   Where,  under  the  provisions  of  this  or  the  special  £™ 
act,  or  any  act  incorporated  therewith,  the  company  are  re-  u>  order 
quired  to  maintain  or   keep  in  repair  any  bridge,  fence,  ap-  repair  <* 
proach,   gate  or  other  work   executed  by  them,  it  shall  be 
lawful  for  two  justices,  on  the  application  of  the  surveyor  of 
roads,    or  of  any  two  householders  of  tLo  parish  or  district 
where  such  "work  may  be  situate,  complaining  that  any  such      r*467  I 
work   is  out  of  repair,  after  not  less  than  ten  days  notice  to 
the  company  to  order  the  company  to   put  such  work  into 
complete  repair  within  a  period  to  be  limited  for  that  purpose 
by  such  justices;  and  if  the  company  fail  to  comply  with  such 
order  they  shall  forfeit  five  pounds  for  every  day  that  they 
(ail  so  to  do ;  and  it  shall  be  lawful  for  the  justices  by  whom 
any  such  penalty  is  imposed  to  order  the  whole  or  any  part 
thereof  to  be  applied,  in  such  manner  and  by  such    persons 
as  they  think  fit  in  putting  such  work  into  repair. 

LXV  I.  And  whereas  expense  night  frequently  be  avoided  BotrdoT 
and  public  convenience  promoted,  by  a  reference  to  the  Board  Lwemi'Iu 
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8  &  9  Vfcr.   of  Trade  upon  the  construction  of  public  works  of  an  engin- 
eering nature  connected  with  the   railway,   where  a  strict 


compliance  with  the  provisions  of  this  or  the  special  act 
modify  the  might  be  impossible,  or  attended  with  inconvenience  to  the 
construction  company,  and  without  adequate  advantage  to  the  public  ;  be 

of  certain   -  •  t  enacte(j   that  in  case  any  difference  in  regard  to  the  con- 
roads,  bndg-  J        .  5 
es  &c.  where  struction,  alteration  or  restoration  ot  any  road  or  bridge,  or 

a  strict  com-  other  public  work  of  engineering  nature,  required  by  the  pro- 
^;T\m  visions  of  this  or  the  special  act,  shall  arise  between  the  com- 

UK'    ctCl>  lo   1II1~  *• 

possible  or     pany  and  any   trustees,   commissioners,    surveyors  or  other 
inconvenient  persons  having  the  control  of  or   being  authorized  by  kw  to 
enforce  the  construction  of  such  road,  bridge  or  work,  it  shall 
be  lawful  for  either  party,  after  giving  fourteen  days  notice 
in  writing  of  their  intention  so  to  do  to  the  other  party,  to 
apply  to  the  Board  of  Trade  to  decide  upon  the  proper  manner 
of  constructing,  altering  or  restoring  such  road,  bridge   or 
other  work  ;  and  it  shall  be  lawful  for  the  Board  of  Trade,  if 
they    shall  think  fit,  to  decide  the  same  accordingly,   and  to 
authorize,    by    certificate  in  writing,  any  arrangement   or 
mode  of  construction  in   regard  to  any  such  road,  bridge  or 
other  work  which  shall  appear  to  them  either  to  be  in  sub- 
stantial compliance  with  the  provisions  of  this  and  the  spe- 
cial act,  or  to  be  calculated  to  afford  equal  or  greater  accommo- 
dation to  the  public  using  such  road,   bridge  or  other  work  ; 
and  after  any  such  certificate  shall  have  been  given  by  the 
Board  of  Trade,  the  road,  bridge  or  other  work  therein  men- 
tioned shall  be  constructed  by  the  company  in  conformity  with 
the  terms  of  such  certificate,  and  being  so  constructed  in  con- 
formity with  the  provisions  of  this  and  the  special  act :  pro- 
[  *468  J      vided  always,  that  no  such  certificate  shall  be  granted  by  *the 
Board  of  Trade  unless  they  shall  be   satisfied  that  existing 
private   rights   or  interests  will  not  be  injuriously  affected 
thereby  (M). 

Injunction  to      (M)  A  railway  company  having  begun  to  divert  a  turnpike 
restrain  in-    roa(j  ^  a  crossincr  on  a   bridge   over  their   railway  with  a 

terferenee  »  p  ,.     , 

with  road       sharp  curve,  an  information,  at   the   relation   ot  two 

trustees  of  the  road,  was  filed,  praying  for  an  injunction  to 
restrain  the  company  from  interfering  with  the  road  until 
they  should  have  provided  another  as  convenient  as  the 
former,  or  as  near  thereto  as  circumstances  allowed,  as 


RAILWAY*    CLAUSES   CONfM.lM  \TIOH    ACT,    I*  »>77 

required  l.y  the  60th  section,  ante,  p.  462.     The  court,  hold-  8*9  Vwr. 
ing  that  the  company  were  not  doing  an   little  damage  *•«,,_  ^ 
could  be,  granted  the  injunction,   but  without  prejudice  to 
any  application  either  party  might  make  to  the  Board  of  Trade 

r   Una    section.      (Attorney -Grneral   v.    London   and 

i  /i  7f  ciiVi*.  Co.,  3  De  G.&.  S.  439 ;  13  Jur  4C7.) 

In  granting  such  an  injunction,  the  court  cannot  point  out 

-  company  what  they   ought   to  do,   except  by  stating 
the  reasons  which  induce  the  court  to  come  to  its  conclusion, 

o  manner  in    which  that   which  appears  to  the  court  to 
be  an  evil  can  be  remedied,     (/a.) 

LX  VII.  That  all  regulations,  certificates,  notices  and  other  Authentic*- 
document*  in  writing  purporting  to  be  made  or  issued  by  or  ^L°^^*" 
by  the  authority  of  the  Board  of  Trade,  and  signed  by  some  Board  of 
officer  appointed  for  that  purpose,  by  the  Board  of  Trade,  Trade, 
shall,  for  the  purposes  of  this   and  the  special  act,  and  any 
act  incorporated  therewith,  be  deemed  to  have  been  so  made 
and  issued,  and   that  without  proof  of  the  authority  of  the 
person  signing  the  same,  or  of  the  .-^nature  thereto,  which 
matters  shall  be  presumed  until  the  contrary  be  proved ;  and 
service  of  any  such  document,  by  leaving  the  same  at  one  of 
the  principal  offices  of  the  railway  company,  or  by  sending 
the  same   by  post  addressed  to  the  secretary  at  such  office, 
shall  be  deemed  good  service  upon   the  company  ;    and  alt 
notices  and  other  documents  required  by  this  or  the  special 
act  to  be  given  to  or  laid  before  the  Board  of  Trade  shall  be 
delivered  at  or  sent  by  post  addressed  to,   the  office  of  the 
Board  of  Trade  in  London. 

Works  for  Protection  and  Accommodation  of  Lands. 

And  with  respect  to  works  for  the  accommodation  of  lands 
adjoining  the  railway,  be  it  enacted  as  follows.: 

LXY1II.  The  company  shall  make  and  at  all  times  there- 
after maintain  the  following  works  for  the  •accommodation  of 
the  owners  and  occupiers  of  hinds  adjoining  the  railway ;  (that    [  *469  J 
is  to  say,) 

Such  and  so  many  convenient  gates,  bridges,  arches,  cul-  G*IM, 
verts,  and  passages  over,  under,  or   by   the  sides  of  or  bridcwi  •* 
leading  to  or  from  the  railway  as  shall  be  necessary  for 
the  purpose  of  making  good  any  interruptions  caused  by 
VOL.  it.  6 
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o.  20. 

Sect.  68. 


Fences. 


Drains. 


the  railway  to  the  use  of  the  lands  through  which  the 
railway  shall  be  made ;  and  such  works  shall  be  made 
forthwith  after  the  part  of  the  railway  passing  over  such 
lands  shall  have  been  laid  out  or  formed,  or  during  the 
formation  thereof: 

Also  sufficient  posts,  rails,  hedges,  ditches,  mounds  or  oth- 
er fences  for  separating  the  land  taken  for  the  use  of  the 
railway  from  the  adjoining  lands  not  taken,  and  protect- 
ing such  lands  from  trespass,  or  the  cattle  of  the  owners 
or  occupiers  thereof  from  straying  thereout,  by  reason 
of  the  railway,  together  with  all  necessary  gates  made 
to  open  towards  such  adjoining  lands,  and  not  towards 
the  railway,  and  all  necessary  stiles  ;  and  such  posts, 
-rails,  and  other  fences  shall  be  made  forthwith  after 
the  taking  of  any  such  lands,  if  the  owners  thereof  shall 
?o  require,  and  the  said  other  works  as  soon  as  conve- 
niently may  be : 

Also  all,  necessary  arches,  tunnels,  culverts,  drains  or 
other  passages,  either  over  or  under  or  by  the  sides  of 
the  railway,  of  such  dimensions  as  will  be  sufficient  at 
all  times  to  convey  the  water  as  clearly  from  the  lands 
lying  near  or  affected  by  the  railway  as  before  the  mak- 
ing of  the  railway,  or  as  nearly  so  as  may  be  ;  and  such 
works  shall  be  made  from  time  to  time  as  the  railway 
works  proceed :  ^ 

Also  proper  watering  places  for  cattle  where,  by  reason 
of  the  railway,  the  cattle  of  any  person  occupying  any 
lands  lying  near  thereto  shall  be  deprived  of  acce'ss  to 
their  former  watering  places  ;  and  such  watering  places 
shall  be  so  made  as  to  be  at  all  tim,ei  as  sufficiently  sup- 
plied with  water  as  theretofore,  and  as  if  the  railway 
had  not  been  made,  or  as  nearly  so  as  may  be  ;  and  the 
company  shall  make  all  necessary  watercourses  and 
drains  for>  the  purpose  of  conveying  water  to  the  said 
watering  places : 

Provided  always,  that  the  company  shall  not  be  required  to 
make  such  accommodation  works  in  such  a  manner  as  would 
prevent  or  obstruct  the  working  or  'using  of  the  railway,  nor 
r  M*7A  1  to  ma^e  any  accommodation  works  with  respect  to  which  the 
owners  and  occupiers  of  the  lands  shall  have  agreed  to  receive 
and  shall  have  been  paid  compensation  instead  of  the  making 
them  #). 


Watering 
places. 


l(  \ILWAYN    CI.AUftKfl    CONDOM  DAT  ION    ACT,    1845.  '.7'' 

(T)   This    Motion   requires    railway   companies  to  main- 
•eg  for  tht-  l»piicfit  only  of  tho  owners  and  occupiers 


:i-lj..iiiin-_'.   and  docs  not  extend  in   this  respect 


I\T  liability  ;    the  obligation  t  >  makc-and  main    company  u> 
tain  fences,  both  »'  u  law  and  l-y  statute,  applies  only 

as  against  the  owners  or  occupiers  of  the  adj  >inin£  land  : 
consequently  a  railway  company  i*  u  t  lia'dc  to  the  owner 
of  cat  ;e  sustained  i>y  reason  of  their  crossing  f  470  ] 

idjoinin^  land  up  m  the  railway,  through  the  d-Tcet 
of  the  company's  fences,  if  such  cattlo  were  at  the  time  ti 
passing  and  unlawfully  up-m  such  adj  'inin.Lr  land.     (Rickctts 
at  <i-id  \\'c.it  Iit'li  i  Darks  and  Birmingham  Junction 
if.  Co.,  M.lur.  l'»7J:   Jl  Liw   J.  ('.  I'.  J  »1.    Sec  7-W- 
cettv.  York  and  \>,r//i  Midland  kailw.  Co.,  16  Q.  B.  010 
ante,  p.  28.) 

( I )  A  Railway  Company  arc  not,  either  at  common  law  or  under 
the  Railways  Clauses  Consolidation  Act  (3  &  9  Viet.,  chap.  20,  see. 
68,)  bound  to  fence  again.*  t  rattle  straying  on  a  high  road  running 
•Jong  side  of  their  railway,  and  they  are,  therefore,  not  liable  for 
an  injury  sustained  by  such  cattle  in  getting  from  such  high  road 
upon  their  railway  through  a  defect  of  the  fences,  although  the  cat- 
tle had  strayed  on  the  high  road  without  any  fault  of  their  owners. 
(Tke  Mn*chett*r,  Sheffield  an. I  Lincolnshire  11  lUw.  Co.  v.  IIW- 
foe*a/,V>  Bog.  Law  and  Bq.  373.) 

At   the   Common  Law   the  owner  of  laud   was  not   bound  to  Liabil  iy  of 
fence  against  the  cattle  of  other  persons.      It  was   the   legal  duty  R*llroa<* 

(-'onlfMNMS 

of  the  owner  to  keep  them  upon  his  own   land,  and   if  he  suffered  to  build  and 

them  to  stray  up  >u  the  laud  of  his   neighbor,  he  was  liable  in  tree-  ">ai"uin 

Kncca,  eaule 

pass  (or  any  damage  they  Might  do,  and  could  not  ordinarily  have  guarda,  Ac. 
redress  for  injuries  they  might  reoeire  while  trespassing  upon  the 
lands  of  another,  and  it  becomes  an  important  inquiry  how  far  this 
principle  is  applicable  to  Railroad  Companies  in  cases  where  there 
is  nothing  in  the  charter,  and  no  general  law  defining  their  duties 
as  to  building  and  maintaining  fences  &e. 

The  question  is  of  the  highest  importance  both  to  the  landown- 
ers and  Railroad  Companies,  since  upon  its  decision  depends  in  a 
great  degree  tho  liability  of  the  one  or  the  rights  of  the  other.  It 
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8  &9  VICT.  may  be  safely  said,  that  the  general  Statutes  regulating  the.  build- 
-  ing  and  maintaining  division  fences  between  adjoining  owners  of 
lands  do  not  apply.  The  Railroad  Company  do  not  own  the  land  up- 
on which  their  road  is  built,  but  have  only  an  incorporeal  heredita- 
ment, that  is,  a  right  of  way  simply,  unless  it  is  by  voluntary  purchase. 
[470]  The  Statute  of  1842,  in  Maine,  expressly  made  it  the  duty  of 
every  Railroad  Corporation  to  erect  and  maintain  fences  on  each 
side  of  the  land  taken  by  them  for  their  Railroad,  where  the  same 
passed  through  enclosed  or  improved  lands;  and  it  was  held,  that 
they  were  not  bound  to  erect  or  maintain  fences,  where  the  road 
passed  through  unimproved  or  unenclosed  land,  and  that,  conse- 
quently, the  Railroad  Company  were  not  bound  to  pay  for  a  cow 
which  had  gone  upon  the  track  from  the  open  and  unenclosed  land 
and  was  killed.  (Perkins  v.  the  Eastern  Railroad  Co.,  29  Maine 
307  )  So  in  Towns  et  al  v.  Cheshire  Railroad  Co.,  ( \  Foster,  N. 
H.  363,)  it  was  held,  that  a  Railroad  Company  was  not  bound  to 
make  or  maintain  fences,  except  against  the  land  of  persons  adjoin- 
ing the  Railroad ;  nor  were  they  bound  to  keep  cattle  guards  under 
the  Statute  of  1842. 

In  New  Jersey,  it  was  held  that  the  owner  of  cattle  was  bound 
to  keep  them  in  his  own  close  at  his  own  peril.  (2  New  Jersey 
185.)  In  Tonawanda  Railroad  Co.  v.  Munger,  (5  of  Denio  255,) 
the  same  doctrine  is  maintained,  and  that  it  was  no  excuse  that 
there  was  no  fence  to  prevent  their  entry  upon  the  Railroad  track, 
and  the  same  case  was  affirmed  on  appeal.  See  4  Comstock  349. 
In  Brooks  v  the  New  York  and  Erie  Railroad  Co.,  (13  Barbour 
5 1 3,)  where  the  Statute  required  a  Company  to  provide  cattle  guards^ 
at  road  crossings,  the  Company  was  held  not  liable  in  not  providing 
guards  at  a  private  farm  crossing.  It  was  said,  in  that  case,  that 
the  liability  of  a  Company  has  in  all  cases  been  held  to  be  exactly 
co-extensive  with  the  Statute  requiremcnts,rand  in  no  instance  has  a 
Company  been  charged  upon  a  common  law  liability,  or  upon  an  alle- 
gation of  negligence  in  not  providing  the  safeguards  offences.  (76.) 

In  assessing  the  land  damages  to  the  owner,  it  is  doubtless  prop- 
er to  take  into  account  the  expense  of  fencing,  and  this  it  will  be 
presumed  was  done,  and  if  the  duty  to  fence  is  not  imposed  upon  a 
Railroad  Company  directly  by  Statute,  it  is  apprehended,  the  land- 
owner must  be  satisfied  in  the  compensation  that  is  awarded  him 
for  the  taking  of  his  land. 
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Hut  in  the  ease  of  Trout  T.  Vermont   Central  Railroad  Co.,    84.9  VICT. 
(84  Vmnont  4'Jl,)  tin-  opinion  aeetns  to  have  been  cxprettwd  (bat   — - — - — 

•  •  erect  and  luaiiitniu  fence*  and  cattle  guard*  wan  imposed 
upon  the  Company,  upon  common   principle*,  without  die  intvrven- 
tion  of  anj  prorUtoo  in  their  charter  or  of  any  general  Slat 
(See  also  Qvimbyi.  <  .  «/,•<//  ;  M  Vermont 387.)     [  470  | 

doubtlom  a  dictate  of  justice,  tliat  tbe  burden  of  fencing 
abould  be  upon  a  Railroad  Company,  and  if  the  •  -  included 

in  the  land  damage*  awarded  to  tbe  owner,  as  it  tliould  be,  it  maj 
bo  aaid,  in  a  certain  sense,  tbe  expense  of  fencing  rests  primarily  on 
tbe  Company.  This  latter  case  Menu  to  proceed  upon  tbe  ground 
that  until  tbe  Company  bad  paid  tbe  land  damages  which  included 
the  expense  of  fencing,  tbe  owner  of  the  cattle  was  not  charge- 
able with  negligence  in  not  baring  built  the  fence.  But  the  Ver- 
mont Court  in  the  ease  of  J/urtl  v.  Rutlnml  and  Burlington. 
Railrond  Co.,  (1>5  Vermont  1 2:*,}  seem  to  have  adopted  very  fully 
the  position  that  a  Railroad  Company  were  not  bound  to  fence  their  • 

Railroad,  whore  no  general  Statute  nor  their  charter  require*  it 
They  use  this  pertinent  language.  "  Where  no  Statute  exist*  and 
DO  obligation  is  imposed  by  covenant  or  prescription,  a  Railway 
Company  is  not  bound  to  fence  their  land."  See  also  New  York 
and  Erie  II  ail  way  Co.  T.  Skinner,  (Pennsylvania  1852,  7  Harris 
898;  I  American  Law  Journal  97,  and  note  to  the  same  page  104  ; 
Vandegrifl  Y.  It  aider,  2  Am.  Law  Jour.  1 1C;  Clark  T.  Syr  i- 
cute  Railroad  Co.,  \  I  Harbour  277.)  And  in  JacJiton  v  Rut/and 
and  Burlington  Railroad  Co ,  (23  Vermont  150,)  it  was  held  that 
though  their  charter  imposed  upon  the  company  tbe  duty  of  build- 
ing feneea  on  tbe  lines  of  their  Railroad,  yet  that  that  duty  only 
extended  to  the  adjoining  proprietor,  and  such  as  were  lawfully 
in  pOMeminn  under  him.  Tbe  same  principle  was  held  in  Morse 
and  lirotker*  T.  Rutland  anil  Burlington  Railroad  Co.,  (Sup. 
Ct  of  Vt.,  Chit.  County,  Dec.  Term,  1854,  not  yet  reported  ) 

In  Ohio  it  M  held,  that  the  owner  of  cattle  in  not  guilty  of  such 
•  wrong  by  suffering  them  to  run  at  large,  whereby  they  stray  up- 
on a  Railroad  track  and  are  killed  by  the  engine,  as  will  prevent  a 
recovery  if  the  Company  were  wanting  in  ordinary  care 

It  U  aaid.  the  Common  Law  in  relation  to  the  owner  of  cattle 
being  bound  ft)  keep  them  upon  his  own  eoelomie,  baa  not  been 
adopted  in  that  State  ( Ktnrkuker  r.  Cincinnati  Ra&oad  Co  , 
8  American  Law  Regiater  342.) 
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8  &  9  VICT.        A  railway  company,  about  to  sever  the  plaintiff's  land  by 

^ — —r their  railroad,  agreed  to  purchase   the  necessary  portion   of 

Cases  as  to  land,  "  subject  to  the  making  such   roads,   ways,  and  slips, 
rccommoda-  for  cattle    ag    mi  ht   be   neccssary."       It    was  held   that, 

tion  works.  J 

although  it  was  very  difficult  to  execute  an  agreement  thus 
expressed,  yet  that  the  plaintiff  was  entitled  to  a  specific 
performance;  that  the  word  "necessary"  must  receive  a 
reasonable  interpretation.  The  expression  was  held  to  mean 
"such  roads,,  ways,  av;d  slips  for  cattle  as  might  be  necessary 
and  proper  for  convenient  communication  between  the 
several  portions  of  the  plaintiff's  land ;"  and  a  reference 
was  therefore  directed  to  ascertain  what  was  necessary  and 
proper.  Where  land  is  taken  by  a  railway  company,  not 
under  their  compulsory  powers  but  by  private  contract,  the 
jurisdiction  of  the  Court  of  Chancery  is  not  ousted  by  the 
provisions  of  the  railway  acts.  (Sanderson,  v.  Cocker  mouth 
and  Working-ton  Railw.  Co.,  11  Beav.  497  ;  affirmed,  2 
Hall  &  T.  327  ;  19  L.  J.  Chan.  503.) 

By  a  rail  way  act,  "6  &7  Will.  4,  c.  Ixxxi.,  a  company 
was  required  to  make  proper  watering  places  for  cattle  in  all 
cases,  where  by  means  of  the  railway,  the  cattle  of  any  per- 
sons occupying  lands  adjacent  thereto,  should  be  deprived  of 
access  to  their  ancient  watering  places,  and  to  supply  the 
same  with  water.  After  the  act  passed,  by  indenture  made 
between  the  company  and  Sir  W.  M.,  in  consideration  of 
the  latter  withdrawing  his  opposition  to  the  progress  through 
parliament  of  a  bill  to  amend  that  act,  the  company  cove- 
nanted to  pay  to  Sir  W.  M.,  as  and  for  the  special  damage 
to  be  thereby  occasioned  in  his  estate,  and  particularly  to  his 
mansion  house,  the  sum  of  5000/.,  and  that  whenever  any 
close  of  his  should  be  intersected 'by  the  railway,  the  different 
parts  adjoining  should  be  thrown  together,  and  properly 
T  *4"1  I  'levelled,  &c.,  and  that  the  company  should,  at  their  own 
expense,  make  and  complete  such  good  and  sufficient  fences, 
drains,  gates,  stiles  and  other  conveniences  as  might  be 
necessary  for  the  re-dividing  of  the  fields  which  might  be 
intersected  by  the  railway ;  and  for  laying  them  to  the  ad- 
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no  coats  — 

.ni  in  sod  i  in'  "."Jim/,  wasiai.l  !.y  the  com- 

pany      \  i tin_' the,  above  acts,  and  sug- 

•nipany  ha«l  mri-lr  th-'ir  railway  thn>ii'_'h  an«l 
^ht  closet  1      in  wlm-h  there  were    L         ' 

Is  or  waterin;.'  places  for  cattle,  so  as  to  cut  off  the  ponds 

•  i)teclosM respectively,  ami  that  apj 
had  been  made  by  liim.  Sir  \V.    M..  tai 

;«••!     tin-     company   to 

niak«  ;'lc  in  such  portions   re- 

toMli      '1'i.'-  return  t  .  tin-  writ 

state  I'V    Sir    W.   M. 

pany  to   n  ak.-.  amongst  other  con- 

ncrs.    tlu>   p.-ii-ls  in  ij  ;  that    they    rxccutfl    tin.- 

jM'inls.    allf_'in^    that  the    cutting   off  the 

s  was  part  of  the   ilama^r  e«>vere«l    l>y  tin;  5000/.,  and 

that  ponds  W<  •  •nvmit Tices    \\ithinthc    meaning 

of  tin-  in.lrntun-.     <  >n  traverse  of  l»'»th  these  assertions  ami 

the    (Jourt    of    Queen's    Bench 

ili'lenturr  i'i!  .. ••  MlHiririit  :: :  that 

if   the  ponds  con  hi   I.e    inelii'leil  in   the\v.ini    "  conve- 

t  inteii-le'l  to    l.r  i.y    the 

5000/.     A    peremptory    mandamus   was   tin  i«f..ie    is>ued. 

it  was   hehl  l>y  the  ('  !  i--r  Chaniher   (rc- 

iwar.l   <.f    the    peremptory    inamlaiims    I.y   the 

1  the  writ  \sa-    l.a.l.      The  C'.urt 

was  of  opinion    that  there  was  nothing  on   the   face  of  the 

mandamus  to  show  th;  i>onds    w>  .    or 

proper  for,   the  occupation   of  the    ei-ht    prti-ms   of  fields 

tliat  iia-i  been  severr.l    IV.. ni    the    otln-r  which  their 

were  J.-IP!-  before;   and  it  was  quite  consistent  with  all  that 

a  red  on  the  face  of  the  writ,  that  one  watering  place 

would  have  been  suffir:  proper  for  the  whole  of  them. 

the  writ  therefore  commanded  something  to  be  done  wl 

was  not  shown  to  be  r<  y  the  at,.  1  was,  there- 

i  in  hi*  ;     and  the  judgment  of  the  court  he-low, 
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beet.  6i>. 


Importance 
of  preserving 
good  fences 
adjoining 
railroads- 


*472  J 


awarding  a  peremptory  mandamus,  was  reversed.  ( York 
and  North  Midland  Railway  Co.  v.  Milncr,  3  Railway 
C.  764;  Law.  J.  1845,  Q.  B.  277  ;  Law.  J.  1846,  Q.  B. 
379.) 

The  good  fencing  of  railroads  is  essential  to  the  safety  of 
passengers  ;  and  it  must  be  observed  that  the  bank  on  which 
a  railway  is  formed  especially  attracts  the  cattle  by  reason 
of  its  dryness,  compared  with  the  adjoining  fields  ;  while  one 
small  defect  in  the  fence  may  endanger  the  lives  of  the  whole 
train  of  passengers.  It  is  indeed  doubtful  whether  a  thorn 
hedge  can  be  considered  a  sufficiently  secure  protection 
for  the  line  of  railway  ;  but  it  is  certain  that  the  power  of 
obliging  a  railway  to  make  good  its  fences  should  not  be 
left  *to  the  proprietors  or  occupiers  of  the  adjoining  lands 
who  may  not  be  constantly  vigilant,  or  who  may  not 
choose  to  interfere.  (2  Rep.  on  Railways,  1839,  (115,  2) 
p.  11.) 


Differences        LXIX.  If  any  difference  arise  respecting  the  kind  or  num- 

modation       ^er  °f  an7  sucn  accommodation  works,  or  the  dimensions  or 

works  to  be  sufficiency    thereof,    or  respecting  the    maintaining  thereof, 

•ustices  y      ^ie  same   snall  be  determined  by   two  justices  ;   and  such 

justices    shall   also  appoint  the    time   within    which   such 

works    shall   be  commenced  and  executed   by   the  company 


Cost  of  such  (y)  The  line  of  a  proposed  railway  crossed  at  a  level  an  oc- 
bTawarded01  cuPati°n  waj)  leading  from  the  residence  of  R.  to  the  high 
to  landowner,  road.  R.  claimed  compensation  for  land  to  be  purchased 
from  him  by  the  railway  company,  for  damage  by  severance 
of  the  lands  taken  from  other  lands  belonging  to  him,  and 
for  injuriously  affecting  such  other  lands  by  reason  of  the 
execution  of  the  act.  A  jury  having  been  impannelled 
under  the  Lands  Clauses  Consolidation  Act,  1845,  to  assess 
the  amount  of  compensation  to  be  paid  to  him  by  the  com- 
pany, R.  claimed  to  have  included  the  expense  of  erecting  a 
bridge  to  connect  the  two  portions  of  the  occupation  way. 
This  was  resisted  by  the  company,  as  not  being  a  matter 
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cognisable  by  the  jury.  The  jury  ultimately  gate  in  a  8  A  9  Vic* 
written  vrrdirt,  whrn-!.y  they  f.iiud  a  gross  sum  for  the  -^  IT- — 
purchase  of  the  lands  required  by  the  company,  a  sum  to  be 
paid  fur  severance,  estimated  at  a  certain  number  of  yean 
purchase,  and  a  third  sum,  expressed  to  be  for  severance 
owing  to  the  crossing,  and  the  expense  incurred  thereby. 
There  was  some  evidence  to  show  that  this  last  sum  was  that 
which  a  bridge  would  cost :— it  was  held,  that  as  to  this 
•n  of  the  verdict,  there  was  an  excess  of  jurisdiction, 
the  enforcing  the  construction  of  such  a  communication 
being  confided  to  two  justices  by  this  section,  and  that  con- 
sequently, a  certiorari  would  lie  as  to  the  whole.  (South 
U'.ilea  Railw.  Co.  v.  Richards,  18 L.  J.  Q.  B.  310 ;  6  Railw. 
C.  197 ;  ante,  pp.  876,  277,  n.  (y). 

!  A  V   If  fur  fourteen  days  next  after  the  time  appointed  Execution  of 

by  such  justices  for  the  commencement  of  any  such  works  works  by 

y  .swears  on 

the  company  shall  fail  to  commence  such  works,  or  having  default  by  the 

commenced  shall  fail  to  proceed  diligently  to  execute  the  company- 
same  in  a  sufficient  manner,  it  shall  be  lawful  for  the  party 
aggrieved  by  such  failure  himself  to  execute  such  works  or 
repairs;  and  the  reasonable  expenses  thereof  shall  be  repaid 
by  the  company  to  the  party  by  whom  the  same  shall  so  have 
been  executed ;  and  if  there  be  any  dispute  about  such  ex- 
jjenses  the  same  shall  be  settled  by  two  justices ;  provided 
always,  that  no  such  owner  or  occupier  or  other  person  shall 
obstruct  or  injure  the  railway,  oranyof  the  works  connected 
therewith,  fur  a  longer  *time  nor  use  them  in  any  other  man-  I  '*' **  J 
ncr  than  is  unavoidably  necessary  for  the  execution  or  re- 
pair of  such  accommodation  works. 

1 .  \  \  I .  If  any  of  the  owners  or  occupiers  of  lands  affected  Power  to 
by  such  railway  shall  consider  the  accommodation   works  owner*  <* 
made  by  the  company,  insufficient  for  the  commodious  use  of  Jd 
their  respective  lands,  it  shall  be  lawful  for  any   such  owner  •ceommod*- 
or  occupier,  at  any  time,  at  his  own  expense,  -to  make  such  lionwork»' 
further  works  fur  that  purpose  as  he  shall  think  necessary, 
and  as  shall  be  agreed  to  by  tho  company,  or,  in  case  of  dif- 
ference, as  shall  be  authorised  by  two  justices. 

LXXII.  If  the  company  so  desire,  all  such  last  mention-  Such 
ed  accommodation  works  shall  bo  constructed  under  the  su-  tob« 
VOL.  n.        7 
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structed  un- 
der the  super- 
intendence of 
the  compa- 
ny's engineer. 

Accommoda- 
tion works 
not  to  be  re- 
quired after 
five  years. 


Owners  to  be 
allowed  to 
cross  until 
accommoda- 
tion works 
are  made. 


[  "474  ] 


Cases  on 
analogous 
provisions. 


perintendence  of  their  engineer,  and  according  to  plans  and 
specifications  to  be  submitted  to  and  approved  by  such  engi- 
neer ;  nevertheless  the  company  shall  not  be  entitled  to  re- 
quire, either  that  plans  should  be  adopted  which  would  in- 
volve a  greater  expense  than  that  incurred  in  the  execution 
of  similar  works  by  the  company,  or  that  the  plans  selected 
should  be  executed  in  a  more  expensive  manner  than  that 
adopted  in  similar  cases  by  the  company. 

LXXIII.  The  company  shall  not  be  compelled  to  make  any 
further  or  additional  accommodation  works  for  the  use  of 
owners  and  occupiers  of  land  adjoining  the  railway  after  the 
expiration  of  the  prescribed  period,  or,  if  no  period  be  pre- 
scribed, after  five  years  from  the  completion  of  the  works, 
and  the  opening  of  the  railway  for  public  use. 

LXXIV.  Until  the  company  shall  have  made  the  bridges 
or  other  proper  communications  which  they  shall  under  the 
provisions  herein,  or  in  the  special  act,  or  any  act  incorporat- 
ed therewith,  contained,  have  been  required  to  make  between 
lands  intersected  by  the  railway,  and  no  longer,  the  owners 
and  occupiers  of  such  lands,  and  any  other  persons  whose 
right  of  way  shall  be  effected  by  the  want  of  such  communi- 
cation, and  their  respective  servants,  may  at  all  times  freely 
pass  and  repass,  with  carriages,  horses,  and  other  animals, 
directly,  (but  not  otherwise)  across  the  part  of  the  railway 
made  in  or  through  their  respective  lands,  solely  for  the  pur- 
pose of  occupying  the  same  lands,  or  for  the  exercise  of  such 
right  of  way,  and  so  as  not  to  obstruct  the  passage  along  the 
railway,  or  to  damage  the  same  ;  nevertheless,  if  the  owner 
or  occupier  of  any  such  lands  have  in  his  arrangements  with 
the  company  received  or  agreed  to  receive  compensation  for 
or  on  account  of  any  such  *communications,  instead  of  the 
same  being  formed,  such  owner  or  occupier,  or  those  claiming 
under  him,  shall  not  be  entitled  to  cross  the  railway  (z]. 

(z)  By  a  railway  Act  (3  Will.  4,  c.  xxxiv.  s.  183),  it  is 
enacted,  that  it  shall  be  lawful  for  the  owners  and  occupiers 
of  lands,  through  which  the  railway  shall  be  made  (except  in 
cases  in  which  the  company  shall,  at  their  own  expense,  have 
made  communications  from  the  land  on  one  side  of  the  rail- 
way to  the  land  on  the  other,  according  to  an  agreement  with 
the  owner,  &c.,  or  according  to  the  provisions  of  this  act,)  at 
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all  times,  for  tho  purpose  of  occupying  the  game  lands,  to  pass   8*:' 

••pass,  on<l  t<>  lead  horses,  cattle,   &c.  directly  over  and       '     ' — 
across  such  parts  of  the  railway  as  shall  be  made  in  or  upon 
lands.     The  180th  section  had   provided   that  tho  com- 
pany shall,  at  their  own  expense,  so  soon  as  the  railway  shall 
be  lai'l  1  formed,  make  such  communications  as  two  or      L  "* '"*  J 

more  just  ices  of  the  peace  shall,  upon  the  application  of  the 
owner,  <kc.  (in  case  of  any  dispute,)  judge  necessary  and  ap- 
point Section  ISO  prohibits  any  person  from  riding,  lead- 
ing, or  driving  any  horse,  &c.  upon  the  railway,  '•  except  only 
in  directly  crossing  the  same  as  aforesaid,  at  places  to  be  ap- 
pointed for  that  purpose,  for  the  necessary  occupation  of  tho 
respective  hinds  through  which  the  railway  shall  pass:"  it 
was  lu-hl.  that  until  tho  company  have  made  a  communication, 
t>  party  whose  land  has  been  severed  by  the  railway,  has  a 
right  to  pass  from  his  property  on  one  side  of  the  railway  to 
the  other  at  any  point,  and  that  the  words  "  to  be  appoiuted  " 
in  section  186  must  be  read  with  the  addition  of  "  when  such 
places  shall  have  been  appointed."  Where  a  clause  in  an  act 
of  parliament,  furnishing  a  defence  to  an  action  of  trespass, 
contains  a  proviso  or  exception,  the  defendant  should  nega- 
:t  in  his  plea;  but  where  the  proviso  or  exception  is  in 
another  clause,  in  order  to  show  the  case  to  be  within  it,  or 
tin-  former  clause  not  applicable,  such  matters  should  be  re- 
j.lte.l.  (  Grand  Junction  Railw.  Co.  v.  White,  2  Railw.  C. 
659 ;  8  Mee.  <fc  W.  214 ;  5  Jur.  775.) 

The  Eastern  Counties  Railway  Act,  6  &,  7  Will.  4,  c.  cvi. 
s.  28,  empowers  the  owners  tad  occupiers  of  lands,  through 
or  upon  which  the  railway  was  to  be  made,  to  agree  to 
receive  compensation  for  any  damage  by  them  sustained  by 
reason  of  severing  or  dividing  of  such  lands,  «kc.,  and  also 
for  any  damage,  lost,  or  inconvenience  sustained  by  them  by 
reason  of  the  taking  thereof,  dec. ;  and  in  case  the  company 
and  such  party  shall  not  agree  as  to  the  amount  or  value  of 
such  compensation,  the  same  is  to  be  ascertained  and  settled 
by  the  verdict  ot  a  Jury  (if  required)  as  thereinafter  directed. 
Section  29,  for  settling  all  differences  between  the  company 
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8  &  dVic-r.   and  the   owners   and   occupiers  of  any   lands   taken,  used, 

- — '~ damaged,  or  injurously  affected   by  the  execution   of  any  of 

the  powers  granted  by  the  act,  provides  for  the  summoning 
of  a  sheriff's  jury,  to  inquire  of,  assess  and  give  a  verdict 
for  the  money  to  be  paid  for  the  purchase  of  such  lands,  or 
by  way  of  compensation  (inter  alia)  for  or  by  reason  of  the 
[  *475  j  Severing  and  dividing  the  same  from  other  lands.  Section 
111  enacts,  that  in  every  case  in  which  the  owner  of  any 
lands,  or  other  person  by  the  act  capacitated  to  convey, 
shall  in  their  arrangements  with  the  company,  have  received 
or  agreed  to  receive  compensation  for  gates,  bridges,  &c.,  or 
passages  instead  of  the  same  being  erected  by  the  company, 
for  the^purpose  of  facilitating  the  passage  to  or  from  either 
side  of  the  lands  severed  or  divided  by  the  railway,  it  shall 
not  be  lawful  for  such  owners,  or  those  claiming  under  them, 
to  pass  or  cross  the  railway  from  one  part  to  the  other  part 
of  their  lands  so  severed  or  divided,  otherwise  than  by  a 
bridge,  &c.  to  be  erected  at  the  charge  of  such  owners. 
Section  216  authorizes  the  owners  and  occupiers  of  lands 
through  which  the  railway  shall  be  made,  except  where  the 
company  shall  have  made  proper  and  convenient  communi- 
cation, to  cross  the  railway  as  therein  mentioned  for  the 
purpose  of  occupying  such  lands  ;  and  section  217  provides, 
that  such  right  of  crossing  shall  cease  so  soon  as  the  com- 
pany shall  have  constructed  a  proper  bridge  or  other  com- 
munication. The  owner  of  lands  severed  by  the  railway 
preferred  a  claim  for  compensation  from  the  company,  on  the 
ground  that  there  was  to  be  a  total  separation  of  the  land, 
without  any  communication  being  made  ;  and  received  from 
the  company  the  amount  awarded  to  him  by  a  jury  sum- 
moned under  section  29  for  such  compensation  :  it  was  held, 
that  the  verdict  of  such  jury,  and  the  regeipt  of  compensation 
under  it,  was  an  arrangement  with  the  company  under  section 
111,  and  that  the  party  had  no  right  afterwards  to  cross  the 
railway  for  the  purpose  of  the  occupation  of  his  lands,  and 
was,  in  so  doing  a  trespasser  within  the  statute  3  &  4  Viet. 
c.  97,  s.  16.  (Ante,  pp.  19,  20 ;  Manning  v.  Eastern 
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Counties  Rail*.  C«..  Law   J.  1844,  Exch.  205  ;  12  Mee.A,   84b»Vwr. 

'• 
Where  bj  a  clause  in  an  act  of  parliament  it  was  enacted, 

'  heroin  contained  shall  be  construed  to  pre- 
rent  any  owner  or  occupier  of  any  ground,  through  which 
the  said  railway  may  pass,  from  carrying  at  hi*  «>r  their  own 
expense  any  railway  or  other  road,  or  any  cut  or  canal  which 
fiieh  owner  or  occupier  is  authorized  t  >  make  in  his  or  her 
lands  or  ground*,  across  the  said  main  railway  within  the 
respect i\  i-  lands  <>r  grounds,  of  such  owner  or  occupier  :"  it 
was  held,  that  the  right  given  l>y  this  clause  was  not  confined 
to  the  state  of  the  land  at  the  time  the  act  passed,  hut  was 
intended  for  the  convenience  of  the  occupiers  from  time  to 
time  of  the  land  partly  on  one  side  and  partly  on  the  other 
of  the  principal  railway,  and  that  without  reference  to  the 
title  under  which  it  was  held.  (Mniikltinil  nml  Kit  Lintillock 
IP.  Co.  v.  Du-ini  '\  Kailw.  Gas.  278.)  It  seems  no 
interdict  will  be  granted  to  prevent  a  party  having  the  right 
to  cross  a  railway  from  prolonging  and  extending  it  for  the 
use  of  any  persons  with  whom  he  might  make  an  agreement 
for  that  purpose.  (76.) 

By  an  act,  82  Geo.  8,  for  making  a  canal  in  the  county 
of  N  .  the  owners  and  proprietors  of  any  mines  of  coals 
within  certain  parishes  were  empowered  to  make  any  rail- 
ways or  roads  to  convey  their  coals,  &c.,  to  the  said  canal 

the  lands  or  grounds  of  any  person  or  persons,  paying  [  *476  J 
or  tendering  satisfaction  for  the  damage  to  be  thereby  occa- 
sioned :  it  was  held,  that  this  power  was  not  limited  to 
persons  who  were  proprietors  at  the  time  of  the  passing  of 
act  or  of  making  of  the  canal,  but  extended  (o  other 
persons  who  had  become  so  since,  and  that  such  owners  or 
proprietors  were  empowered  to  make  railroads  to  be  traversed 
by  locomotive  engines.  (12  Law.  J.  N.  S.  862,  Exch. ; 
8  Rail w.-C.  459 ;  Bishop  v.  North,  11  Mee.  &  W.  418). 


(I)  At  the  time  of  the  appraisal  than  had  been   no  location  of  Of  Cum> 

any  farm  crouinp,  but  the  landholder  before  the  Commisrioasn  J3P  £*.?? 

• 

and  in  the  pretence  of  the  ageuU  of  the  defendant*,   pointed   oat  >«ci  u>  build. 
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8  &  9  VJCT.    where  he  wanted  the  crossing  to  be  made,  to  which  the  latter  made 
c.  20. 

no  objection.     The  sum  awarded  was  paid. 

Sfcr.t  75 

In  constructing  their  road,  the  defendants  began  to  raise  a  high 

embankment  where  the  owner  desired  the  crossing  to  be  made,  lo- 
cating the  crossing  at  a  different  point,  where  it  would  be  inconven- 
[  476  ]  ient  for  him,  and  refusing  to  locate  where  the  landowner  wished  it; 
and  an  injunction  was  allowed  until  the  Railroad  Company  should 
have  provided  a  suitable  crossing,  or  made  the  landowner  compen- 
sation for  being  subjected  to  an  unsuitable  one.  It  was  presumed 
the  Commissioners  fixed  the  compensation  with  reference  to  such  a 
crossing  as  the  owner  was  entitled  to  by  law,  and  that  he  had  an 
election  where  the  crossing  shall  be,  though  bound  to  exercise  his 
right  of  election  in  a  suitable  manner.  (  WJieelgr  v.  Rochester  ff 
Syracuse  Railroad  Co.,  12  Barbour  227.) 

Penalty  on          LXXV.  If  any  person  omit  to  shut  and  fasten   any  gate 
persons  omit-   get       &^  eitner  sjc|e  Of  the  railway,  for  the  accommodation  of 

tin^  to  j.cist6H  ... 

gates.  the  owners  or  occupiers  of  the  adjoining  lands,  as  soon  as  he 

and  the  carriage,  cattle  or  other  animals,  under  his  care,  have 
passed  through  the  same,  he  shall  forfeit  for  every  such  of- 
fence any  "sum  not  exceeding  forty  shillings. 

Branch   Railways. 

Power  to          LXXVI.  And  be  it  enacted,  that  this  or  the  special  act 
Darties  to       shall  not  prevent  the  owners  or  occupiers  of  lands   adjoining 
branch  rail-  to  the  railway,  or  any  other  person,  from  laying  down,  either 
ways  com-    upon  their  own  lands  or  upon  the  lands  of  other  persons,  with 
wnh'the'rfil-  the  consent  of  such  persons,  any  collateral  branches  of  rail- 
way. 5&6  way  to  communicate    with    the    railway,   for  the  purpose   of 
Viet.  c.  55.  |3ringing  carriages  to  or  from  or  upon  the  railway,  but  under 
and    subject   to  the    provisions  and    restrictions   of  an  act 
passed  in  the  sixth  year  of  the  reign  of  her  present  Majesty 
entitled  "An  Act  for  the  better  Regulation  of  Railways,  and 
for  the  Conveyance  of  Troops  (a);"  and  the  company  shall, 
if  required,  at  the  expense  of  such  owners  and  occupiers  and 
other  persons,  and  subject  also  to  the  provisions  of  the  said 
last-mentioned  act,  make  opening  in  the  rails,  and  such  ad- 
ditional lines  of  rail  a»  may  be  necessary  for  effecting  such 
communication,  in  places  where  the  communication  can  be 
made  with  safety  to   the  public,   and   without  injury  to  the 
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railway,  aii-1   with-un  inconvenience  to   the   traffic  thereon;    **9Vicr. 

tod  tht;   company  *hall  not  take  any    i  II  «r  -.th.-r      c'    „ 

< «  for  the  pasting  of  any  passengers,  good*,  or  other 
*  along  iiny  hriMich  HO  t«>  he  made  hy  any  such  owner  or 
occupier  or  other  portion  ;      lutt  this   ciiactnifiit  shall  he  sub- 
ject to  the  following  restriction!  and  conditiouii ;    (that  is  to 

»y») 

No  such  h ran c'h  railway  shall  run  parallel  to  the  railway:   Restriction* 
The  company  shall  i.  <md  to  make  any   such  open-  " 

oh   they  shall  ha  Vipart  for 

any  spe«itic    purpose  with   which   such  communication      [*477J 
would  interfere,  nor  upon  any  inclined   plane  or  bridge, 
nor  in  any  tunnel : 

The  pcrs»ns  making  or  using  such  branch  railways  shall 
be  subject  to  all  by-l;iws  an  1  n- filiations  of  the  com- 
pany from  time  to  time  made  with  respect  to  passing 
ujH»n  or  crossing  the  railway,  and  otherwise  ;  and  the 
persons  making  or  using  such  branch  railways  shall  be 
bound  to  construct,  and  from  time  to  time,  as  need  may 
require,  to  renew,  the  "fl'-rt  plates  and  switches  accord- 
ing to  the  most  approved  plan  adopted  by  the  company, 
and  under  the  direction  of  their  engineer. 

(a)  Sec  s.  12  ante,  p.  29. 

Warkitig  of  Mines. 

And  with  respect  to  mines  lying  under  or  near   the  rail- 
way be  it  enacted  as  follows  : 

LXXVII.  The  company  shall  not  be  entitled  to  any  mines  Company 
of  coal,  ironstone,  slate,   or  other  minerals  under  any   land  nt" to  **  *°* 
purchased  by  them,  except  only  such   parts  thereof  as  shall  ^i, 
be  necessary  to  he  dug  or  carried  away  or  used  in  the  con-  • 
struction  of  the  works,  unless  the  same  shall   have  been  ex- 
pressly purchased  ;  and  all  such  mines,  excepting  as  afore- 
said, shall  be  deemed  to  be  excepted  out  of  the  conveyance 
of  such  lands,  unless  they  shall  have  been  expressly  named 
therein  and  conveyed  thereby. 

LXXVII  I.  If  the  owner,  lessee,  or  occupier  of  any  mines  Mine,  lying 
or  minerals  lying  under  the   railway,  or  any  of  the  works  nw  lbe  rmi|- 
connected  therewith,  or  within   the  prescribed  distance,  or  bc*work«i  if 
where  no  distance  shall   be  prescribed,   forty  yards   there- 


694 


WORKING    OP    MINES. 


8  &  9  VICT. 
c.  20. 
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Penalty  for 
refusal  to 
inspect. 


[•*480] 

If  mines  im- 
properly 
worked,  the 
company 
may  require 
means  to  be 
adopted  for 
the  safety  "of 
the  railway. 


Company  to 
employ  loco- 
motive power 
carriages  &c. 


Obligation  of 
railway  com- 
panies to 
carry  goods. 


on  any  lands  through  or  near  which  the  railway  passes 
wherein  any  such  mines  are  being  worked  or  are  supposed 
so  to  be,  and  to  enter  into  and  return  from  any  such  mines  or 
the  works  connected  therewith;  and  for  that  purpose  it  shall 
be  lawful  for  them  to  make  use  of  any  apparatus  or  machinery 
belonging  to  the  owner,  lessee,  or  occupier  of  such  mines,  and 
to  use  all  necessary  means  for  discovering  the  distance  from 
the  railway  to  the  parts  of  such  mines  which  are  being 
worked  or  about  so  to  be.  \ 

LXXXIV.  If  any  such  owner,  lessee,  or  occupier  of  any 
such  mine  shall  refuse  to  allow  any  person  appointed  by  the 
company  for  that  purpose  to  enter  into  and  inspect  any  such 
mines  or  works  in  manner  aforesaid,  every  person  so  offend- 
ing shall  for  every  such  refusal  forfeit  to  the  company  a  sum 
not  exceeding  twenty  pounds. 

LXXXV.  If  it  appear  that  any  such  mines  have  *been 
worked  contrary  to  the  provisions  of  this  or  the  special  act, 
the  company  may,  if  they  think  fit,  give  notice  to  the  owner, 
lessee,  or  occupier  thereof  to  construct  such  works  and  to 
adopt  such  means  as  may  be  necessary  or  proper  for  making 
safe  the  railway,  and  preventing  injury  thereto  ;  and  if  after 
such  notice  any  such  owner,  lessee,  or  occupier  do  not  forth- 
with proceed  to  construct  the  works  necessary  for  making 
%}fe  the  railway,  the  company  may  themselves  construct 
such  works,  and  recover  the  expense  thereof  from  such 
owner,  lessee,  or  occupier  by  action  in  any  of  the  superior 
courts. 

Passengers  and  Goods  on  Railway. 

And  with  respect  to  the'carrying  of  passengers  and  goods 
upon  the  railway,  and  the  tools  to  be  taken  thereon,  be  it  en- 
acted as  follows : 

LXXXVL  It  shall  be  lawful  for  the  company  to  use 
and  employ  locomotive  engines  or  other  moving  power  and 
carriages  and  waggons  to  be  drawn  or  propelled  thereby, 
and  to  carry  and  convey  upon  the  railway  all  such  passen- 
gers and  goods  as  shall  be  offered  to  them  for  that  purpose, 
and  to  make  such  reasonable  charges  in  respect  thereof  as 
they  may  from  time  to  time  determine  upon,  not  exceeding  the 
tolls  by  the  special  act  authorized  to  be  taken  by  them  (d). 

(d)  A  carrier  is  bound  to  carry,  according  to  the  profession 
which  he  has  made  to  the  public ;  but  he  may  take  upon 
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tintelf  the  business  of  a  <  M. I  profess  to  carry  light  8&,9Vicr. 

goods  only,  uiul  then  ho  cannot  be  compelled  to  cany  heavy  -    — — '• — 
goods,  so  he  may  say  that  ho  will  carry  from  Manchester  to 
London,  and  not  fr>m  tin-  intermediate  stations,  and  then   he 
»t  be  made  to  carry  goods  from    th<»se  places  ;     l.ut  as 
soon  as  he  has  publicully  professed  to  carry  in  any  particular 
manner,  and  so  long  as  he  docs  so  (for  he  may  retract  and  with- 
draw fn.in  the  business,  if  he  chooses),  he  is  bound  to  carry  the 
goods  of  any  one,   if  he  has  room  in  his  conveyance,  and  the 
•  of  the  carriage  be  tendered  when  the  ir  mils  are  offered. 
!:..  .Unison  v.  North  Midland  Railw.  Co.,  6 
Railw.  C.  «'>">.  I  K\<-h.  o(J7;   Carr  v.  Lancnskire  and  York- 
shire Rnitir.   Co.,1    K\ch.  712.     See   Lane  v.   Cotton,    12 
Mod.  484;  Kelw.  50;  Parsons  v.  Gin^-lL  '1  C.  B.  505.) 

This  section  enables,  but  does  not  compel,  a  railway 
company  to  act  as  carriers.  Under  this  act,  if  the  company 
become  carriers,  there  is  no  obligation  on  them  to  take  upon 
themselves  the  duties  of  carriers  altogether,  and  on  every 
part  of  the  line,  but  they  may  confine  their  carrying  to  any 
part  to  which  they  choose  to  limit  themselves,  and  they  may 
afterwards  relinquish  the  business  if  they  choose.  (Johnson  v. 
Midland  Counties  Railw.  Co.,  6  Railw.  C.  61 ;  4  Exch  39J.) 

[•481  J 

*LA  \\V1I.  It  shall  be  lawful  for  the  company  from  time  Company 
to  time  to  enter  into  any  contract  with  any  other  company,  t"'^ntimit 
being  the   owners  or  lessees  or  in  possession  of  any  other  with  other 
railway,  for   the    passage  over  or  along  the  railway  by  the  c°"»pame«. 
special  act  authorized  to  be  made  of  any  engines,  coaches, 
waggons,  or  other  carriages  of  any  other  company,  or  which 
shall  pass  over  any  other  line  of  railway,  or  for  the  passage 
over  any  other  line    of    railway  of  any  engines,  coaches, 
waggons  or  other  carriages  of  the  company,  or  which  shall 
pats  over  their  line  of  railway,  upon  the  payment  of  such  tolls 
and  under  such  conditions  and  restrictions  as  may  be  mutu- 
ally agreed  upon ;    and  for  the  purpose  aforesaid  it  shall  be 
lawful  for  the  respective  parties  to  enter  into  any  contract 
JOT  the  division  or  apportionment  of  the  tolls  to  be  taken  upon 
their  respective  railways  (0). 

(e)    This  clause  is  not  confined  to  give  a  right  to  contract 
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WORKING    OF    MINES. 


8  &  9  VICT. 
c.  20. 

Sect.  84. 


Penalty  for 
refusal  to 
inspect. 


[•*480] 

If  mines  im- 
properly 
worked,  the 
company 
may  require 
means  to  be 
adopted  for 
the  safety  "of 
the  railway. 


Company  to 
employ  loco- 
motive power 
carriages  &c. 


Obligation  of 
railway  com- 
panies to 
carry  goods. 


on  any  lands  through  or  near  which  the  railway  passes 
wherein  any  such  mines  are  being  worked  or  are  supposed 
so  to  be,  and  to  enter  into  and  return  from  any  such  mines  or 
the  works  connected  therewith ;  and  for  that  purpose  it  shall 
be  lawful  for  them  to  make  use  of  any  apparatus  or  machinery 
belonging  to  the  owner,  lessee,  or  occupier  of  such  mines,  and 
to  use  all  necessary  means  for  discovering  the  distance  from 
the  railway  to  the  parts  of  such  mines  which  are  being 
worked  or  about  so  to  be.  \ 

LXXXIV.  If  any  such  owner,  lessee,  or  occupier  of  any 
such  mine  shall  refuse  to  allow  any  person  appointed  by  the 
company  for  that  purpose  to  enter  into  and  inspect  any  such 
mines  or  works  in  manner  aforesaid,  every  person  so  offend- 
ing shall  for  every  such  refusal  forfeit  to  the  company  a  sum 
not  exceeding  twenty  pounds. 

LXXXV.  If  it  appear  that  any  such  mines  have  *been 
worked  contrary  to  the  provisions  of  this  or  the  special  act, 
the  company  may,  if  they  think  fit,  give  notice  to  the  owner, 
lessee,  or  occupier  thereof  to  construct  such  works  and  to 
adopt  such  means  as  may  be  necessary  or  proper  for  making 
safe  the  railway,  and  preventing  injury  thereto  ;  and  if  after 
such  notice  any  such  owner,  lessee,  or  occupier  do  not  forth- 
with proceed  to  construct  the  works  necessary  for  making 
i^fe  the  railway,  the  company  may  themselves  construct 
such  works,  and  recover  the  expense  thereof  from  such 
owner,  lessee,  or  occupier  by  action  in  any  of  the  superior 
courts. 

Passengers  and  Goods  on  Railway. 

And  with  respect  to  the'carrying  of  passengers  and  goods 
upon  the  railway,  and  the  tools  to  be  taken  thereon,  be  it  en- 
acted as  follows : 

LXXXVI.  It  shall  be  lawful  for  the  company  to  use 
and  employ  locomotive  engines  or  other  moving  power  and 
carriages  and  waggons  to  be  drawn  or  propelled  thereby, 
and  to  carry  and  convey  upon  the  railway  all  such  passen- 
gers and  goods  as  shall  be  offered  to  them  for  that  purpose, 
and  to  make  such  reasonable  charges  in  respect  thereof  as 
they  may  from  time  to  time  determine  upon,  not  exceeding  the 
tolls  by  the  special  act  authorized  to  be  taken  by  them  (</). 

(d)  A  carrier  is  bound  to  carry,  according  to  the  profession 
which  he  has  made  to  the  public ;  but  he  may  take  upon 
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himself  the  business  of  a  carrier,  and  profess  to  ccrry  light  84,9  VIOT. 
goods  only,  and  theu  ho  cannot  be  compelled  to  carry  heavy  .- 
goods,  so  he  may  say  that  he  will  carry  from  Manchester  to 
London,  and  m>t  IV  -m  the  iiitcrmciUate  stations,  :m<l 

t  be  made  to  carry  goods  from  those  places  ;  but  aa 
soon  as  he  has  public-ally  professed  to  carry  in  any  particular 
manner,  and  so  long  as  he  does  so  (for  he  may  retract  and  vuth- 
draw  from  the  business,  if  he  chooses),  he  is  bound  to  carry  the 
goods  of  any  one,  if  he  has  room  in  his  conveyance,  and  the 
price  of  the  carriage  be  tendered  when  the  /  offered. 

I :  Johnson  v.  Pforlh  Miillaml  linllw.  Co.,  6 
Railw.C.  «'••">:  I  K\--!i.  ;)l'T;  t'tirr  \  /.  >  nkire  and  York- 
shire Kniltr.  Co.,  1  Exch.  712.  See  Lane  v.  Cotton,  12 
M.  1  IM  ;  Kelw.  50;  Parsons  v.  GingeU,  2  C.  B.  655.) 

This  section  enables,  but  does  not  compel,  a  railway 
company  to  act  as  carriers.  Under  this  act,  if  the  company 
become  carriers,  there  is  no  obligation  on  thorn  to  take  upon 
themselves  the  duties  of  carriers  altogether,  and  on  every 
part  of  the  line,  but  they  may  confine  their  carrying  to  any 
part  to  which  they  choose  to  limit  themselves,  and  they  may 
afd-r  wards  relinquish  the  business  if  they  choose.  (Johnson  v. 
Midland  Counties  Railw.  Co.,  6  Kailw.  C.  61 ;  4  Exch  39J.) 

[•481  J 

*L.\  \\VII.  It  shall  be  lawful  for  the  company  from  time  Company 
to  time  to  enter  into  any  contract  with  any  other  company,  JJ*^,^ - 
being  the   owners  or  lessees  or  in  possession  of  any  other  with  other 
railway,  for   the    passage  over  or  along  the  railway  by  the 
special  act  authorized  to  be  made  of  any  engines,  coaches, 
waggons,  or  other  carriages  of  any  other  company,  or  which 
shall  pass  over  any  other  line  of  railway,  or  for  the  passage 
over  any  other  line    of    railway  of  any  engines,  coaches, 
waggons  or  other  carriages  of  the  company,  or  which  shall 
pass  over  their  line  of  railway,  upon  the  payment  of  such  tolls 
and  under  such  conditions  and  restrictions  as  may  be  mutu- 
ally agreed  upon  ;    and  for  the  purpose  aforesaid  it  shall  be 
lawful  for  the  respective  parties  to  enter  into  any  contract 
JOT  the  division  or  apportionment  of  the  tolls  to  bo  taken  upon 
their  respective  railways  («). 

(0)    This  clause  is  not  confined  to  give  a  right  to  contract 
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8  &  9  VICT.   for  passing  over  the  line  of  another,  but  it  also  gives  a  right 
c-  20- to  a  company  to  contract  to  take  up  or  set  down  passengers 

ectf  &7<         or  goods  on  the  line  which  was  so  passed  over.     The  object 
of  this  section  is  to  enable  the  trains  of  one  company  to  pass 
"the  limits  of  the  railway  of  another  company,  so  as  to  avoid 
f  481  J      the   necessity  of  changing  the   trains   at  the   point  of  ter- 
minus of  each  of  the  railways.     Passing  over  in  this  section 
means  with  the  ordinary  incidents  of  passing  over,  i.  e.  with 
the    right  of  stopping  to    take    up  passengers  and    goods. 
(Simpson  v.  Denison,  16  Jur.  828.) 

Whether  the  92d  section  does  or  does  not  convert  rail- 
ways into  public  highways,  and  whether  that  section  be  or 
be  not  controlled  by  this  section,  yet,  when  an  agreement 
as  to  the  terms  of  passing  over  or  along  each  other's  lines 
has  been  entered  into  between  railway  companies,  their 
rights  in  respect  of  such  passing  depend  upon  the  terms  of 
the  agreement  and  are  no  longer  governed  by  the  provisions 
of  this  act.  (Great  Northern  Railw  Co.,  v.  Eastern 

Delegation  of  Counties  Railw.  Co.,  9  Hare,  306.)  (1)    An  agreement  be- 

parliamenta-  tween  two  railway  companies  made  without  the  authority  of 

ry  powers  a-  . 

gainst  public  the  legislature,  whereby  one  company  delegates  to  another  all 
policy.          tne  p0wers  which  have  been  conferred  upon  it  by  parliament 
"is  an  unlawful  attempt  to  effect  that  which  parliament  alone 
can   authorize,  and  is  against  public  policy  ;    and  in  such   a 
case  the  Court  of  Chancery  will  not  interfere  to  assist  either 
of  the   parties  in  obtaining  a  collateral  benefit  which  the 
agreement    would  give,  or  aid  them  in  any    manner    that 
would  promote  the  object  of  the  agreement.     (Great  North- 
ern Railw.  Co.  v.  Eastern   Counties  Railw.  Co.,   9  Hare- 
306 ;  21  Law  J.  Ch.  837.  (2) 

(1)  So  where  "two  Railway  Companies  entered  into  a  bonafide 
contract  by  deed,  by  which  it  was  provided  that  the  defendants  might 
for  twenty-one  years  pass  over  the  Railways  of  the  plaintiffs,  and 
have  free  use  of  their  works  and  conveniences  for  the  purpose  of 
carrying  coal,  upon  payment  of  certain  tolls  and  under  certain  con-  ^ 
ditions,  that  is  to  say,  when  the  quantity  of  coal  carried  over  any 
part  of  the  plaintiff;,'  railways  to  the  defendant's  railway,  and  thence 
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couth  if  Doncaster,  together  with  the  quantity  of  coal  carried  H&.9Vicr. 
ovv.r  the  j.laintiffs'  railways  by  or  for  the  defendants,  or  by  any 
,iii,  nt  with  them  to  any  other  railway  for  transit  to  the 
south  of  Sheffield  or  llotherham,  should  not  amount  to  125,000 
tons  in  the  period  of  six  calendar  months,  then  the  defendants 
should  pay  to  the  plaintiffs  such  toll  for  such  period  of  six  caleu-  431  I 
dar  months  as  would,  with  any  clear  profit  which  might  be  made  by 
the  plaintiffs  for  the  same  period,  after  payment  of  all  annual  and 
half  s  early  charges  for  interest  and  outgoings,  and  all  expenses  of 
management  or  otherwise,  be  sufficient  to  enable  the  plaintiffs  to 
pay  such  dividends  as  might  become  payable  in  respect  of  any  guar- 
enteed  or  preference  stock  of  the  plaintiffs  already  issued,  or  Lere- 
after  to  be  issued,  with  the  consent  of  the  defendants,  and  also  a 
clear  net  dividend  at  she  rate  of  3/.  per  cent,  per  annum  for  such 
period  of  six  calendar  months,  upon  the  ordinary  capital  stock  for 
the  time  being  of  the  plaintiffs,  then  called  up,  or  thereafter  to  be 
calkd  up,  with  the  consent  of  the  defendants;  and  when  the  quan- 
tity of  coal  for  any  such  period  of  six  calendar  months  should  ex- 
ceed 125,000  tons  and  not  150,000  tons,  such  sum  as  would  make 
up  in  manner  before  mentioned  the  dividend  upon  the  preference 
stock  and  3/.  5s  per  cent,  upon  the  ordinary  stock ;  and  when  the 
quantity  of  mal  during  the  like  period  of  six  calendar  months 
should  exceed  150,000  tons  and  not  175,000  tons,  such  sum  as 
would  make  up  in  the  like  manner  the  dividend  upon  the  prefer- 
ence stock,  and  3/.  10s.  per  cent,  on  the  ordinary  stock,  and  so  on 
progressively,  up  to  the  carriage  of  upwards  of  400.000  tons  du- 
ring any  such  period  of  six  calendar  mouths,  in  which  case  the  de- 
fendants were  to  pay  the  plaintiffs  such  sum  as,  together  with  the 
clear  profits  made  by  the  plaintiffs  during  the  same  period,  would 
pay  the  dividend  upou  the  preference  stock,  and  61  per  cent,  upon 
the  ordinary  stock.  It  was  also  provided  that  if  the  payment  made 
by  the  defendants  for  any  period  of  six  mouths  once  made  up  41. 
10s.  per  cent,  on  the  ordinary  stock  of  the  plaintiffs,  it  should  nev- 
er afterwards  recede : — 

Held,  in  an  action  to  recover  the  sura  payable  under  the  contract, 
per  Parke,  B.,  and  Platt,  B.,  (Pollock,  C.  B.,  dubitante,  and  Mar- 
tin, B.,  disscntientc,)  that  this  was  a  legal  contract,  and  not  beyond 
the  powers  of  the  respective  companies,  the  payments  to  be  made 
being  within  the  meaning  of  the  word  "  tolls,"  in  the  87th  section 
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8  &  9  VICT.  of  the  Kailways  Clauses  Consolidation  Act,  8  Viet.  c.  20.       (  The 

c-20  South  Yorkshire  Railw.  and  River  Dun  Co.  v.  Great  Northern 
Sect.  8d.  and  E      53  L 


This  case  was  affirmed  upon  a  writ  of  error  in  the  Court  of  Ex- 
chequer Chamber,  in  1854.     (See  the  Great  Northern  Railway  v. 
J      South  Yorkshire  Railw.  and  River  Dun  Co.,   25  Eng.  Law  and 
Eq.  482.) 

(2)  A  Railway  Company  contracted  with  another  that  the  first 
should  have  the  use  of  the  line  of  the  latter  for  a  term  certain  at 
stated  tolls,  according  to  the  tonnage  carried  ;  and  it  was  agreed 
that  these  tolls  should  be  charged  on  the  tolls  and  dues  of  the 
Company  who  had  the  use  of  the  line,  and  that  upon  non-payment 
the  other  company  might  take  and  impound  such  tolls  and  dues  and 
deal  with  the  same  in  the  same  way  as  with  distresses  for  rent. 

On  a  bill  filed  to  restrain  the  Company  who  had  the  use  of  the 

* 

line  from  dividing  their  funds  among  their  shareholders,  by  way  of 
dividend,  until  the  debts  alleged  to  be  due  to  the  other  Company 
were  paid  : 

Held,  that  the  Court  would  not  interfere  by  way  of  injunction, 
but  left  the  plaintiffs  to  proceed  by  action  or  distress  as  they  might 
be  advised,  the  remedy  of  the  plaintiffs  being  at  law. 

Semble,  that  a  Railroad  Company  cannot  legally  or  equitably 
mortgage  its  undertaking  without  the  authority  of  Parliament. 

Semble,  that  such  an  agreement  is  not  a  contract  for  the  use  of  a 
line,  nor  for  an  apportionment  of  tolls  within  the  87th  section  of  the 
Railways  Clauses  Consolidation  Act,  8  Viet.  c.  20.  (South  York- 
shire and  River  Dun  Co.  v.  Great  Northern  Railway  Co.,  19 
Bug.  Law  and  Eq.  513.) 

A  Railway  Company  agreed  with  contractors  that  the  latter 
should  work  the  line,  keep  the  engines  and  rolling  plant  in  repair 
and  do  certain  other  acts,  for  seven  years,  at  stipulated  amounts 
of  remuneration;  if  the  contractors  did  not  repair,  within  forty- 
eight  hours  after  notice,  the  Company  might  by  another  notice 
determine  the  contract,  and  resume  possession  of  the  plant, 
sheds,  buildings,  &c.,  and  it  was  agreed  that  the  contractors 
should  make  good  all  damages  done  by  collisions,  &c.,  but 
they  were  not  to  be  answerable  for  loss  in  respect  of 
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death  of,  or  injury  to,  passengers,  &c.,  by  accident,  unless    aria-   8&9Vicr. 
ing  from  their  neglect  and    then  only  for  100/.   in  respect  of  all - 
il.-aths.  injuries,  &c.,  caused  by  each  accident.     The  Company  gave 
a  notice  to  repair,  and  the  repairs   could   not   be   completed  with- 
in   the  forty-cig'  t  hours.     The   contractors   filed  a  bill,  praying 
a  declaration  that  the  true  construction  of  the  agreement  was  that     [  481] 
only  such  repairs  were  to  be  done  within  forty-eight  hours  as  could 
reasonably  be  completed  within  that  time,  and  for   an  injunction 
against  giving  the  second  notice  to  determine  the  contract.     One  of 
the  Vice  Chancellors  refused  a  motion  for  the   injunction,  and  the 
contractors  appealed. 

Helfl,  tliat,  although  not  in  form,  the  suit  was  in  effect  for  spe- 
cific performance,  and  must  be  so  treated,  and  assuming  the  plain- 
tiff's case  to  be  true,  as  it  did  not  fall  within  any  of  the  classes  in 
which  the  interference  of  the  court  had  been  accustomed  to  be  ex- 
ercised, there  being  no  mutuality,  for  if  the  contractors  failed  to 
perform  their  duty  the  court  could  not  compel  them,  and  as  for  any  •* 
breach  of  the  contract  \)y  the  Company,  the  Contractors  had  a  right 
to  sue  at  law,  if  the  agreement  were  legal,  the  motion  must  be  re- 
fused. 

Semble,  that  as  by  the  working  of  a  line  by  other  parties  than  a 
Company  itself,  the  public  loses  the  benefit  of  the  guarantee  there- 
by afforded  for  care  and  attention,  such  an  agreement  is  illegal,  as 
contrary  to  public  policy.  (Johnson  v.  the  Shrewsbury  and  Bir- 
mingham Kailw.  Co.,  19  Eng.  Law  and  Eq  584.) 

The  Shrewsbury  and  Birmingham  Railway  Company  opposed 
a  bill  brought  into  parliament  by  the  London  and  North  Western 
Railway  Company,  seeking  to  authorize  a  lease  to  that  Company  of 
the  Shropshire  Union  Railway  then  in  progress,  and  an  agreement 
in  writing  was  made  between  the  two  companies,  that  in  considera- 
tion of  the  withdrawal  of  opposition  by  the  Shrewsbury  Company, 
an  account  should  be  kept  of  the  profits  from  traffic  on  the  Shrews- 
bury and  Shropshire  lines,  and  the  same  should  be  divided  in  stated 
proportions.  The  opposition  was  withdrawn,  and  the  bill  passed, 
and  when  passed,  the  agreement  was  re-executed  under  seal.  The 
act  recited  three  other  acts,  one  only  of  which  had  relation  to  the 
agreement  between  the  Shrewsbury  and  North  Western  oompa- 
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8  &  9  VIOT    riles.     By  the  5th  section  on  the  completion  of  the   works  of  the 

c  20 

three  lines  of  railways,  by  the  recited   acts  authorized  to  be  made 


so  as  to  be  opened  for  public  traffic,  or  at  such  other  period  as 
might  be  agreed  upon,  the  Shropshire  Company  were  empowered 
to  grant  to  the  North-Western  Company  a  lease  in  perpetuity  of 
[  481  J  the  undertaking.  By  the  llth  section,  it  was  enacted,  that  as 
each  line  of  Railway  should  be  completed,  the  same  should  be 
worked  and  used  by  the  North  Western  Company,  and  for  the  pur- 
pose of  ^such  working  that,  Company  were  to  exercise  the  pow- 
ers before  given  to  the  Shropshire  Company  in  relation  to  every 
such  completed  railway.  In  other  parts  of  the  act,  the  authority 
to  lease  was  referred  to  as  "  lease  of  the  said  railways,  and  "  mak- 
ing of  such  lease."  The  Shrewsbury  Company  filed  a  bill  for 
the  specific  performance  of  the  agreement : 

Held,  upon  an  appeal  of  the  Shrewsbury  Company  against  a  dis- 
missal of  their  bill,  that  the  directors  of  the  North-Western  Rail- 
way Company  were  trustees  for  their  shareholders,  and  that  their 
entering  into  such  a  contract  was  a  breach  of  trust  as  between 
•  them  and  the  shareholders  as  creating  a  partnership  between  their 
North  Western  and  the  Shrewsbury  Companies,  determinable  only 
at  the  option  of  the  latter,  which  varied  the  rights  of  the  North 
Western  Company's  shareholders  in  the  gross  receipts  of  their 
business,  and  that  the  Shrewsbury  Company  knowingly  participated 
in  such  breach  of  trust. 

Held,  further,  that  Parliament  having,  with  a  view  to  the  pub- 
lic good,  authorized  the  construction  of  large  bodies,  acting  by  di- 
rectors, with  special  and  limited  powers,  and  for  certain  specified 
purposes,  and  for  the  protection  of  the  public,  and  the  contract  be- 
ing to  alienate  the  tolls  of  a  given  portion  of  the  line,  such  con- 
tract was  contrary  to  the  authority  given  by  parliament,  and  was 
against  public  policy. 

Held,  thirdly,  therefore,  that  a  court  of  equity  could  not  lend 
its  assistance  to  enforce  the  specific  performance  of  the  contract, 
whether  it  were  valid  or  invalid  at  law,  and  that  the  appeal  against 
the  dismissal  of  the  bill  must  be  dismissed,  but  without  costs,  and 
the  cross  appeal  must  be  dismissed  with  costs. 

Semble,  (one  of  the  Lords  Justices  differing  from  the  Master  of 
»     the  Rolls  and  agreeing  with  Lord  Cottenham,)  that  if  the  case  had 
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reeled  simply  ou  the  point,  whether  the  contract  had  come  into  op-    8  *•  9  VICT. 
:i,  the  Shrewsbury  Company  would  have   been  entitled  to  re-  -        — : — , 
lief,    although    the   throe   lines  were  not   all  completed.       (7Vi«8*et-b'' 
Shrewsbury  fa,  Railw.  Co.  v.  the  London  Railw.  Co.,  21  Eng. 
Law  and  E<j.  319.) 

An  agreement  that  another  railway  company  shall  work 
a  particular  line  of  railway,  and  that  the  property  and  plant 
shall  be  handed  over  for  that  purpose,  implies  a  delegation 
*of  the  powers  conferred  by  statute  on  the  particular  company,  I 
which  cannot  be  made  by  them  nor  accepted  by  the  other 
company  without  the  authority  of  parliament,  and  equity 
will  grant  an  injunction  to  prevent  the  performance  of  such 
an  agreement.  (  Winch  v.  Dirkenhead  Lancashire  and 
Cheshire  Junction  Railw.  Co.,  16  Jur.  1035.)  Though  a 
railway  company  are  not  bound  to  be  carriers  on  their  own 
railway,  they  are  bound  to  work  the  line;  and  this 
•n  does  not  authorize  one  company  to  do  more  than  carry 
pert  of  their  traffic  where  that  is  necessary  upon  the  line  of 
another  company.  (76.)  An  agreement  between  two  com- 
panies for  an  application  to  parliament  for  the  necessary 
powers  to  enable  one  company  to  work  the  line  of  the  other 
is  innocent,  and  equity  will  not  interfere  to  prevent  a  com- 
pany from  putting  its  seal  to  such  an  agreement.  (76.) 
Where  there  is  an  agreement  between  two  railway  companies 
which  is  beyond  the  powers  of  both,  and  against  the  policy 
of  their  acts  ofparliament,  a  shareholder  in  one  of  the  com- 
panies may  file  a  bill  on  behalf  of  himself  and  all  the  other 
shareholders  therein  against  his  own  company  and  the  other 
company  for  an  injunction  to  restrain  the  execution  of  the 
agreement,  and  without  making  cither  the  directors  of  the  for- 
mer company,  or  the  shareholders  therein  who  promoted  the 
agreement,  or  any  of  them,  defendants  to  the  suit.  (76.)  (1) 

(1)  By  an  agreement  between  the  Manchester  and  Bolton  Bail- 
war  Company  and  the  Bury  and  Roateodale  Railway  Company,  it 
iras  agreed,  first,  that  the  M.  and  B.  Company  would  concur,  at 
the  expense  of  the  B.  &  R.  Company,  in  obtaining  an  act  of  par- 
liament in  the  ensuing  session  for  a  lino  of  railway  from  the  M.  &> 
B.  Railway  to  Bury  and  Rawtenstall ;  secondly,  that  the  B.  and 
R.  Company  should  have  the  use  of  the  M.  and  B  Company's  sUtioa 
VOL.  n.  9 
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-  20 ICT'  a*  Salford,  but  not  to  impede  the  M.  and  B.  Company's  traffic,  paying 
Sect<  gg such  charge  for  such  requisite  additional  accommodation  to  the  same 
arising  from  the  traffic  of  the  B.  and  R.  Company,  as  three  indif- 
ferent persons  to  whom  it  should  be  referred  in  the  usual  way 
should  determine ;  thirdly,  that  the  traffic  of  the  Manchester,  Bury, 
I  '*"•"  J  and  Rosendale  Railway  Company,  whether  of  passengers,  merchan- 
dise or  coals,  (that  is,  traffic  using  both  lines  or  any  portion  there- 
of,) between  Salford  and  Rawtenstall,  or  any  points  intermediate  to 
these,  should  be  carried  on,  as  it  respects  engine  power  and  carriages, 
clerks,  porters,  and  all  other  expenses,  (except  the  maintenance  of 
the  M.  and  B.  Railway,)  at  the  costs  and  charge  of  the  B.  and  R. 
Company,  who  should  pay  to  the  M.  and  B.  Company  for  the  use 
of  their  Railway  and  in  respect  of  the  traffic  herein  specified  &pro 
rata  proportion  according  to  the  distance  passed  over  the  two  lines 
respectively,  of  all  and  singular  the  gross  rates,  tolls  and  proceeds  ari- 
sijig  from  the  said  traffic.  The  agreement  then  set  out  the  proportion. 

The  B.  and  R.  Company  were  incorporated  first  as  the  Man- 
chester, Bury  and  Rossendale  Railway  Company ;  and  afterwards 
their  line  being  greatly  extended  and  other  companies  "being  amal- 
gamated with  them,  they  became  the  East  Lancashire  Railway 
Company,  the  defendants  below.  The  M.  and  B.  Company  be- 
came the  Lancashire  and  Yorkshire  Railway  Company,  the  plain- 
tiffs below.  After  the  defendants  below  had  thus  extended  their 
lines  and  changed  their  name,  the  plaintiffs  below  confirmed  the 
original  agreement  by  a  subsequent  deed  : — 

Held,  that  the  East  Lancashire  Railway  Company  were  not  lim- 
ited by  the  agreement  in  the  use  of  the  Lancashire  and  York- 
shire Railway  Company's  line  and  stations,  on  the  terms  specified 
in  the  agreement  to  traffic,  beginning  on  some  part  of  the  B.  and  R 
Company's  original  line  on  its  way  to  Manchester,  and  ending  on 
some  part  of  it  on  its  way  from  Manchester;  but  that  it  extended  to 
all  traffic  that  passed  over  the  original  line  from  or  to  Manchester, 
whether  its  transit  commenced  or  ended  on  any  part  of  the  original 
line,  or  whether  it  came  from  or  went  to  any  station  upon  any 
part  of  the  new  and  extension  lines.  (The  East  Lancashire 
Railw.  Co.  v.  the  Lancashire  •find  Yorkshire  Railw.  Co.,  25 

Eng.  Law  and  Eq.  465.) 
Contracts  not 

to  affect  per-       LXXXVIII.    Provided  always,  that  no  such  contract  as 

»ons  not  par-  J  _  ,.     . 

ties  thereto,    aforesaid  shall  in  any  matter  alter,  affect,  increase  or  dimin- 
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ish  :u. y  of  the  tolls    which    the   respective  companies    parti.-,    8&,S^VioT. 

racta,  shall   f..r  tin-  time  being  be  respectively  — |j 
Mithcraed  and  entitled  to  deaMtnd  or  receive  from  any  per- ^ 

i- ;inv  other  company,    l»ut    that  all    other    persons  and 
companies  .shall,  notwithstanding    any  such  •  l.c  en- 

titled to  the  use  ami  benefit  of  any  of  the  sai«l  railways,  upon 
the   same    terms   and  conditions,  and   on    payment    of    the 
tolls,  as  they  would  have  been  in  case  no  such  contract 

•  ntere  1  into. 

I. \\.\l.\.    Nothing  in  this  or  the  special  act  contained  Company  not 
shall  extend  ti.char.L'*'  «-r  make  liable  the  company  further  or  gf^f^^ 
ise  than  where,  according  to  the  laws  of  the  than  common 
in,  stage  coach  proprietors  and  common  carriers  would  be  w"™5"- 
lialde,  nor  shall  extend  in  any  deirrce  to  deprive  the  company 
of  any  protection  or  privilege  which  common  carriers  or  stage 
proprietors  may  be  entitled  to  ;    but  on  the  contrary, 
the  company  shall  at  all  times  he   entitled  to  the   benefit   of 
every  such  protection  and  privilege  (/). 

(/)  Although  it  would  far  exceed  the  limits  assigned  to  this 

work  to  enter  fully  into  the  law  of  carriers,  yet  it  has  been 

f*483  I 
;icd   proper  to  insert  the  Carriers'  Act  (11  Geo.  4  &  *1    L 

Will.  4,  c.  68)  and  the  decisions  thereon,  as  well  as  the  par- 
ticular cases  affecting  railways  as  carriers.    On  the  subject  of 

•  •re  in  general,  see  Sir  Win.  Jones's  masterly  Treatise  on 
Bailments.  4th  ed.,  by  Theobald;  Story's  Commentaries  on  the 
Law  of  Bailments,  by  Charnock ;  and  Selwyn's  N.P.,  last  ed. 

At  common  law,  carriers  are  liable  for  accidents,  with  the 
exception  of  such  accidents  as  arise  from  the  act  of  God  or 
the  Queen's  enemies.  (Pnlincr  v.  (irnnd  Junction  /fnihr. 
Co.,  4  Mee.  <fc  W.  7G8.  See  Trent  Navigation  v.  Wood, 
3Esp.  1-JT:  I  Don-.  287;  Garside  v.  Trent  Navi^tt'nm, 

4  T.  R.  581;  Hyde  v.  7Y<  nt  '/////  Mersey  Navigation  Co., 

5  T.  R.  389.)     The  duty  of  common  carriers  to  carry  safely 
is   independent  of  any  contract  made  by  them,  and  no   con- 

1  be  proved  in  an  action  on  the  case  founded  on  the 

•  m  of  the  realm,     (lizzie   v.    Shiptoti,  1  P.  &  D.  4 ; 
8  Ad.  &  E.  963;  1  W.  W.  ^*ll.  r,24.) 

(1)  Whore  a  Railway  Company  receives  goods  for  reward  to 
carry  from  one  station  to  auotlu  r,  they  are  answerable  for  a  loss  oc- 
curring between  thuui,  during  the  transit;  though  it  may  happen 
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8  &  9  VICT.  on  a  line  of  a  railway  belonging  to  another  company.     (ScottJwon, 
et  al  \.    The  South   Staffordshire  Railroad  Company,    18  Eng. 


Sect.  89,  ,  „ 

Law  and  Eq.  553.) 

A  party  who  delivers  goods  to  a  Railway  Company  to  carry  direct- 
ed to  a  particular  place,  may  countermand  the  direction  at  any  mo- 
j"  483  ]  ment  of  the  transit,  and  demand  back  his  goods,  at  least  on  the  pay- 
ment of  the  carriage,  unless,  perhaps,  when  the  unpacking  and  the 
re-delivering  them  would  be  productive  of  much  inconvenience.  (2b.) 
By  the  practice  of  the  S.  S.  Railway  Company,  all  goods  deliv- 
ered at  a  certain  station  for  London,  are  carried  on  that  line  to  B. 
and  thence  on  by  the  N.  W.  Railway  Company.  A.  delivered 
some  goods  to  the  company  at  that  station  with  a  direction  to  be 
put  on  board  a  certain  ship  in  the  East  India  Docks,  London. 
While  the  goods  were  in  transit,  the  plaintiff  delivered  to  a  clerk 
of  the  N.  W.  Railway  Company  in  London,  a  countermand  of 
that  address,  desiring  the  goods  to  be  sent  to  a  place  in  London, 
which  the  clerk  promised  to  do.  This  countermand  having  been 
disobeyed  and  the  goods  lost  in  consequence,  it  was  held,  that  it 
was  properly  left  to  a  jury  to  say  whether  under  the  circumstances 
the  agent  of  the  N.  W.  Railway  Company  had  not  authority  from 
the  S.  S.  Railway  Company  to  receive  the  countermand. 


Where  goods  are  delivered  to  carriers  for  conveyance,  the  im- 
plied contract  of  the  carriers  is  safely  and  securely  to  convey 
the  goods,  and  within  a  reasonable  time.  (Raphael  v.Pickford, 
2  Dowl.  N.  S.  916  ;  Law  J.  1843,  C.  P.  176  ;  7  Jur.  815.) 

(1)  A  Railway  Company  professing  to  carry  goods  from  B  to 
Y.  within  a  specified  time,  is  liable  on  a  promise  made  by  the  sta- 
tion clerk,  that  the  goods  shall  be  forwarded  to  a  place  beyond  Y. 
on  the  line  of  another  Railroad  before  a  particular  hour,  and  this 
it  would  seem,  notwithstanding  a  general  notice  has  been  published 
that  the  company  would  not  be  responsible  for  forwarding  goods 
beyond  Y.  (  Wilson  v.  York,  Newcastle  and  Berwick  Railw.  Co., 
18  Eng.  Law  and  Eq.  557,  in  note. 

It  seems,  the  damages  in  such  case  should  cover  the  amount  of 
profits,  which  the  owner  might  have  expected  to  have  realised  if  the 
goods  had  arrived  in  proper  season,  (Ib.) 

In  case  against  a  carrier,  where  the  duty  is  alleged  to  be 
safely  to  carry  and  deliver,  the  grievance  may  be  stated  to 
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•  I.  livery  ^within  a  reasonable   time.     Ami  where  849Vior. 
the  declaration    alleged  a   contract  to  carry    for   hire,  and- 

...  O*Cfc     fW. 

1  tin-  defendant's  duty  to  he  t<>  carry  safely  an«l  deliver, 

•luit  the  breach  assigned  was  that  a  reasonable  time  fur 
the  delivery  had  elapsed,  hut  that  the  defendants  ha«l  notde- 

•  l  the  goods,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  upon  the  pnx)fof  non-.lelivery  within  a  reasonable  time. 
( It, ,,,/,„>  I  v.  /'/>/.;/; W,  ')  Man.  &  G.  551 ;  6  Scott,  N.R.  478 ; 
2  Dowl.  N.  S.  916;  7  Jur.  815  ;  Law.  J.  1843,  C.  P.  17(5.) 

A  currier  is  not  bound  to  convey  goods  except  on  payment 
of  the  full  price  f.»r  the  carriage,  according  to  their  value  ; 
and  if  that  1  e  i,  :  p:iH,  it  is  competent  to  him  to  limit  his 
lial'ility  by  special  contract.  And  therefore  where  a  carrier 
•.  aluahlo  goods  to  carry,  after  notice  to  the  bearer 
that  he  will  not  be  responsible  for  loss  or  damage  to  them 
unless  a  higher  rate  than  the  ordinary  rate  of  insurance  be 
paid  for  the  carriage,  he  receives  them  on  the  terms  of  such 
notice,  which  amounts  to  a  special  contract.  But  he  is  not 

:ptc<i  thereby  from  all  responsibility  ;  but  is,  notwith- 
standing the  notice,  bound  to  take  ordinary  care  in  the  car* 
riage  of  the  goods,  and  is  liable  not  only  for  any  act  which 

mis  to  a  total  abandonment  of  his  character  of  a  carrier, 
or  for  wilful  negligence,  but  also  for  a  conversion  by  a  mis- 
delivery arising  from  inadvertence  or  mistake,  if  such  inad- 
vertence or  mistake  might  have  been  avoided  by  the  exercise 
of  ordinary  care.  (  Wild  v.  Pickford,  8  Mee.  <fc  W.  443. 
See  Butt  v.  Great  Western  Railw.  Co.,  11  C.  B.  150.)  (1)  A 
party  receiving  a  parcel  to  be  carried  ought  to  inquire  as  to 
to  its  contents,  and  it'  nothing  be  done  by  the  party  delivering 
*it  to  deceive  him,  or  to  irive  the  transaction  a  false  complex-  f  484  J 
ion,  he  is  answerable  for  the  parcel.  (  Walker  v.  Jackson, 
10  Mee.  dt  W.  16.)  (2) 

(t)  By  the  14th section  of  the  13  &  14  Viet.  c.  61,  the  Great 
Northern  Railway  Act,  tbe  company  were  empowered  to  domaud 
for  any  parcel  not  exceeding  500  pounds  weight  any  sum  they  might 
think  fit  "  Provided  always,  that  articles  sent  in  large  aggregate 
qualities,  though  made  up  of  separate  parcels,  such  as  bags  of  sugar, 
coffee,  meal  and  the  like,  shall  not  be  deemed  small  parcels,  bat 
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8  &  9  Vrcr.  such  term  shall  apply  only  to  single  parcels  in  separate  packages  : 
Held,  that  the  defendants  were  not  entitled  to  charge  the  plain- 
tiff, for  the  carriage  of  packages  containing  small  parcels,  a  larger 
sum  than  they  charged  to  other  persons.  ( Crouch  v-  the  Great 
Northern  Raihv.  Co.  25  Eng.  Law  and  Eq.  449.) 

f  484  ]  (2)  A  common  carrier  from  a  place  within,  to  a  place  without  the 
realm,  is  subject  to  the  same  liabilities  at  common  law  as  a  common 
carrier  who  carries  only  within  the  realm.  ( Crouch  v.  The  London 
and  North  Western  Railw.  Co.,  25  Eug.  Law  and  Eq.  287.) 

It  is  no  defence  for  a  common  carrier,  when  sued  for  refusing  to 
carry  a  package  to  allege  and  plead  that  when  the  package  was  ten- 
dered, the  plaintiff  was  requested  to  inform  him  of  the  contents  and 
refused  so  to  do,  and  that  for  that  cause  he  refused  to  carry  it. 

The  carrier  has  no  general  right  in  every  case  and  under  all 
circumstances,  to  require  to  be  informed  of  the  contents  of  pack- 
ages tendered  him  to  be  carried.  (2b.) 

Where  the  defendants  as  common  carriers,  in  their  ordinary 
course  of  dealing  with  the  public,  were  in  the  habit  of  carrying 
parcels,  *.t  was  held,  they  were  bound  to  carry  packed  parcels  for 
the  plaintiff.  (2b.) 

Carriers' Act,  The  1st  sec.  11  Geo.  4  &  1  Will.  4,  c.  68,  is  as  follows  : 
1 1  Geo.  4  &  whereas  by  reason  of  the  frequent  practice  of  bankers  and 
c.  68.  others  of  sending  by  the  public  mails,  stage  coaches,  waggons 

vans,  and  other  public  conveyance  by  land   for  hire,  parcels 
and   packages   containing   money,  bills,  notes,  jewelry  and 
other  articles  of  great  value  in  small  compass,  much  valuable 
property  is  rendered  liable  to  depredation,  and  the  responsi- 
bility of  mail  contractors,  stage  coach  proprietors,  and  common 
Mailcontrac-  carriers  for  hire  is  greatly  increased :    and,  whereas,  through 
tors,  coach     the  frequent  omission  by  persons  sending  such   parcels   and 
andPcarriers  packages   to  notify   the   value   and  nature  of  the  contents 
not  to  be       thereof,  so  as  to  enable   such   mail   contractors,  stage  coach 

liable  for  .  .  .        ,          .... 

loss  of  cer-  proprietors  and  other  common  carriers,  by  due  diligence,  to 
tam  goods  protect  themselves  against  losses  arising  from  their  legal 

above  the 

value  of  101.  responsibility,  and  the  difficulty  of  fixing  parties  with  know- 

unless  dehv-  ie(jore  Of  notices  published  by   such  mail  contractors,  stage 

vered  as  such 

and  increased  coach  proprietors  and  other  common  carriers,  with  the  intent 
!ted  a       *°  ^m^  8ucn  responsibility,  that  they  have  become  exposed  to 
great  and  unavoidable  risks,  and  have    thereby    sustaine 
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heavy  losses  ;  it  is  therefore  enacted,  that  from  and  after  the  8  A  9  VKT. 

1880,   no'   mail  contractor,  stage  coach  proprietor,  7 

<>r  other  common  carrier  l>v   laml  for   hire,  shall  be  liable  for 

•SB  of  or  injury  to  any  article  or  articles  or   property  of 

the  descriptions  following  ;    (that  is  to  say,)  gold  or  silver 

coin  of  this  nwlm  or  of  any  foreign   state,  or  any  gold  or 

hil\«-r  in  a   manufactured  or   unmanufactured  state,  or  any 

i  >us   stones,  jewelry,    watches,  clocks  or  time  pieces  of 

any  dcHcripti..n.    tiinkrts.  bills,  notes   of  the  governor  and 

company  of  the  banks  of  England,  Scotland  and  Ireland  re- 

spectively, or  of  any  other  bank  in  Great  Britain  or  Ireland, 

onlrrs,  notes  or  securities  for  payment  of  money,  English  or 

foreign,  stamps,  maps,  writings,  title   deeds,   paintings,   en- 

gravings,  pictures,  gold  or  silver  plate  or  plated  articles, 

glass,  china,  silks  in   a   manufactured  or    unmanufactured 

state,  and  whether  wrought  up  or  r.ot  wrought  up  with  other 

materials,  furs,  or  lace,  or  any  of  them,  contained  in  any  par- 

cel or  package  which  shall  have  been  delivered,  either  to  be 

carried  for  hire  or  to  accompany  the  person  of  any  passenger 

in  any  mail  or  stage    coach  or    other   public    conveyance, 

when  the  value  of  such  article  or  articles  or  property  afore- 

said contained  in  such  parcel  or  package  shall   exceed  the 

sum  of  ten  pounds,  unless  at  the  time  of  the  delivery  thereof 

at  the  office,  warehouse  or  receiving  house  of  such  mail  con- 

tractor, stage  coach  proprietor,  or  other  common  carrier,  or 

to  his,  her  or  their  book-keeper,  coachman,  or  other  servant 

for  the  purpose  of  being  carried  or  of  accompanying   the 

person  of  any  passenger  as  aforesaid,  the  value  and  nature  of 

such  article  or  articles  or  property  shall  have  been  declared  by 

the  person  or  persons  sending  or  delivering  the  same  and  such 

increased  charge  as  hereinafter  mentioned,  or  an  engagement 

to  pay  the  same,  be  accepted  by  the  person  receiving  such 

parcel  or  package.    (11  Geo.  4  &  1  Will.  4,  c.  68,  s.  1.) 

•The  act  11  Geo.  4  &  1  Will  4,  c.  68,  extends  to  all  the  c«««  on 
articles  enumerated  in  the  first  section,  although  not  within  ^traction 

of  firmt  tee- 

the words  of  the   preamble,  an  article  of  great  value  in  a  uon  of  Car- 
small  compass.     (Owen  v.  Burnett,  2  0.  &  M.  358.)     Silk 


i 

dresses  aide  up  for   wearing  are  net    "silk"  within  the 
meaning  of  11  Geo.  4  &  1  Will.  4,  c.  68,  8.  1  ;  nor  is  an  eye 


708  CARRIAGE    OP    GOODS    ON    RAILWAY. 

8&9VicT.  glass  with  a  gold  chain  attached  tp  it,  for  the  purpose  of  its 
— - — - —  being  hung  round  the  neck  of  the  wearer,  "trinkets"  with- 
in the  meaning  of  that  act.  (Davey  v.  Mason,  \  Car.  & 
M.  45.)  Under  1st  sect.  11  Geo.  4  &  1  Will.  4,  c.  68,  there 
must  be  an  express  formal  declaration  of  the  value  of  pic- 
[  485  ]  tures,  &c.,  to  the  value  of  more  than  10/.  sent  by  a  carrier  ; 
and  it  is  not  enough  that  the  carrier  had  a  conviction  as  to 
what  the  contents  of  the  package  were.  It  is  questionable 
whether  the  above  statute  protects  carriers  in  cases  of  gross 
negligence.  (Boys  v.  Pink,  8  Car.  &  P.  361.)  An  inn 
where  a  book  is  kept  for  booking  parcels  by  a  particular 
coach,  which  stops  regularly  there  to  take  in  and  deliver 
parcels  is  a  receiving  house  for  parcels  within  the  meaning  of 
the  11  Gco.  4  &  1.  Will.  4,  c.  68,  although  other  coaches 
stop  at  the  same  inn  for  the  same  purpose,  and  the  innkeeper 
sends  the  parcels  by  which  coach  he  pleases.  (Syns  v.  Chap- 
lin, I  Nev.  &  P.  129  ;  5  Ad.  &  E.  634;  2  Har.  &,  W.  411.) 

(1)  A  parcel  delivered  to  a  Hallway  Company  for  carriage  con- 
tained 91.  10s.  in  cash,  and  an  instrument,  bearing  a  bill  of  exchange 
stamp,  in  the  following  form  : — 

"  Three  months  after  date  pay  to  me  the  sum  of  1 I/.  10s.  value 
received. 

To  Mr.  Cruttenden,  &o." 

and  written  across  it  was  an  acceptance  by  Cruttenden.  The  parcel 
was  addressed  to  G.,  a  creditor  of  Cruttenden,  and  the  intention 
was  that  G.  should  put  his  name  to  the  instrument  as  drawer.  In 
the. course  of  the  transaction  the  parcel  was  opened,  and  the  in- 
strument and  the  money  it  contained  was  abstracted.  Held,  in  an 
action  against  the  company  for  the  loss,  that  the  instrument  was  a 
"  writing  "  and  not  a  bill,  note  or  security  for  money,  within  the 
meaning  of  the  Carriers  Act,  1 1  Geo.  4  &  1  Will  4,  c.  68  s.  1 ,  but 
that  it  could  not  be  considered  of  value,  so  as  under  that  section  to 
exempt  the  company  from  their  common  law  liability  as  carriers. 
(Stoessiger  v.  South  Eastern  Railw.  Co.,  25  Eng.  Law  &  Eq.  235.) 

In  an  action  against  a  railway  company  as  common  carriers 
for  refusing  to  carry  and  convey  goods,  the  declaration 
averred  that  the  "  plaintiffs  were  ready  and  willing  and  then 
offered  to  pay  the  defendants  such  sum  of  money  as  they 
were  legally  entitled  to  receive  for  the  receipt  and  carriage 
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and  conveyance  of  the  said   goods,  and  all  other  charge* 
whatever,  to  wit,  the  sum  of  21. :"    it  was  held  sufficient  on 
i\  drmunrr,  and  that  it  was  not  necessary  to  make  or  to 
i    strict  k-j/al  u-ndiT.     It  was  admitted  on  both  sides 
that  the   defendants,  in  their  capacity  of  common  carriers, 
were  bound  to  carry  all  goods  presented  to  them  for  the  pur- 
pose ;     but  that,  it   was  contended  by  the  defendants;  was 
only  on  being  paid   in   ready  money  the  amount  they  were 
entitled  to  charge  for  carm_'i'.  und  the  simple  question  was, 
whether,  in  order  to  support  an  action  against  them  for  re- 
fining to  carry  on^a  tender  of  a  reasonable  sum,  it  was  neces- 
sary   that   the   plaintiffs  should  have  made    a  strict  legal 
i .     The  court  thought  a   tender  unnecessary,  which  is 
only  applicable  where  an  absolute  duty,  such  as  the  payment 
of  an  antecedent  debt,   is  imposed  on  the  party  making  it 
The  acts  to  be  done  by  the   parties  were  contemporaneous, 
the  money  was  not  required   to  be  paid  down  by  the  plain- 
tiffs until  the  carrier  received  the  goods,  which  he  was  bound 
to  receive  and  carry  on  payment  of  the  proper  sum  for  the 
carriage.     (Pickford  v.    Grand   Junction   Railw.    Co.,  2 
Railw.  C.   592.     See  Rawson  v.   Johnson,   1   East,  203.) 
Under  stat.  11  Geo.  4  &  1   Will.  4,  c.  68,   if  a  parcel  con- 
taining any  of  the  valuable  goods   enumerated  in  the  first 
section  be  sent  to  a  carrier  for  conveyance,  without  a  declar- 
ation of  the  nature  and  value  of  such  goods,  and  without 
paying  or  engaging  to  pay  an  increased  charge  according  to 
*the  second  section,  the  carrier  is  not  liable  for  the  loss,  though    r  » 
it  happen  by  the  gross  negligence  of  his  servants.     (Ilinton, 
v.  Dibdin,  2  Q.  B.  R.  646 ;    2  Gale  &  D.  86 ;   6  Jur.  601.) 
In  an  action  against  a  carrier  for  the  loss  of  a  parcel  of  more 
than  I"/,  value,  if  the  defendant  wishes  to  avail  himself  of 
the  want  of  notice  of  value  under  the  11  Geo.  4  &  1  Will.  4 
c.  68,  he  must  plead  it  specially.     (Syms  v.  Chaplin,  5  Dowl. 
P.  C.  429  ;  5  Ad.  &  E.  634.) 

The  Lancaster  and   Preston  Junction  Railway  unites   at 
Preston  with  the  North  Union  Railway,  and  that  line  after- 
wards with  another,  and  so  on  into  Derbyshire.    A  parcel 
VOL.  n.  10 
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8  &  9  VICT.   directed  to  a  person  in  Derbyshire  was  delivered  at  Lancaster 

! —   to  the  Lancaster  and  Preston  Railway  Company,  who  were 

only  known  to  be  proprietors  of  the  line  of  railway  as  far  as 
Preston ;  on  the  person  bringing  the  parcel  offering  to  pay 
the  carriage,  the  book  keeper  said  it  had  better  be  paid  by 
[  486  ]  the  person  to  whom  it  was  directed  on  the  receipt  of  it.  The 
parcel  arrived  safe  at  Preston,  was  forwarded  thence  by  the 
North  Union  Railway,  and  afterwards  lost.  Rolfe,  B.,  at 
the  trial  told  the  jury  that  if  a  party  brought  a  parcel  to  a 
railway  station,  which  in  this  respect  is  the  same  as  a  coach 
office,  knowing  at  the  time  that  the  company  only  carry  to 
a  particular  place,  and  they  receive  it  and  book  it  to  the 
place  to  which  it  is  directed,  prima  facie  they  undertake  to 
carry  it  to  that  place.  On  motion  for  a  new  trial  on  the 
ground  of  misdirection,  it  was  held  that  the  whole  matter 
was  a  question  for  the  jury  to  determine  the  nature  of  the 
contract  from  the  evidence  before  them,  and  that  the  Lancaster 
and  Preston  Railway  Company  were  liable  for  the  loss  of  the 
parcel.  Muschamp  v.  Lancaster  and  Preston  Railw.  Co., 
2  Railw.  C.  607  ;  8  Mee.  &  W.  421 ;  5  Jur.  656 ;  S.  P., 
Watson  v.  Ambergate,  $*c.,  Railw.  Co.,  15  Jur.  448.  See 

Fowles  v.   Great  Western  Railw.  Co.,  7  Exch.  699,  post, 

p.  491.) 

When  any  That  when  any  parcel  or  package  containing  any  of  the 
beTo  deli-  articles  above  specified  (ante,  p.  484)  shall  be  so  delivered,  and 
vered,  an  in-  its  value  and  contents  declared  as  aforesaid,  and  such  value 
o^a roT*  shall  exceed  the  sum  of  ten  pounds,  it  shall  be  lawful  for  such 
may  be  de-  mail  contractors,  stage  coach  proprietors  and  other  common 

carriers,  to  demand  and  receive  an  increased  rate  of  charge 

Notice  of      to  be  notified  by  some  notice  affixed  in  legible  characters  in 

the  same  to 

be  affixed  in  some  public  and  conspicuous  part  of  the  office,  warehouse  or 

offices  or  other  receiving  house  where  such  parcels  or  packages  are 
warehouses.  . 

received  by  them  for  the  purpose  of  conveyance,  stating  the 

increased  rates  of  charge  required  to  be  paid  over  and  above 
the  ordinary  rate  of  carriage  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  safe  conveyance  of  such 
valuable  articles  ;  and  all  persons  sending  or  delivering  par- 
cels or  packages  containing  such  valuable  articles  as  aforesaid 
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at  such  office  shall  bo  hound  by  such  notice,  without  further  8  ft-9  VICT. 
proof  of  the  same  having  come  to  their  knowledge.    (11  Geo.  -— 
I  A   1  Will.  4,  c.  68,8.2.) 
A  person  who  delivers  to  a  carrier  goods  of  the  description  Declaration 

of  nature  and 

mentioned  in  the  Carriers'  Act  (ante,  p.  484)  must,  in  order  to  value  of 
fix  the  carrier  with  responsibility  for  loss,  declare  to  him  the  K00**- 
•nature  and  value  of  the  goods  at  the  time  of  their  delivery,    r  1437  j 
whether  it  takes  place  at  his  office,  or  on  the  road,  or  else- 
where ;   and  if  no  such  declaration  be  made,  the  omission  of 
the  carrier  to  affix  in  his  office  the  notice  required  by  that 
statute  will  not  render  him  responsible.     (Hart  v.  Daxendale 
(in  error),  0  Exch.  769  ;  16  Jur.  126  ;  21  L  .r.  J.  Exch.  123. 
The  notice  to  be  affixed   in  the   office  by  the   carrier,  under 
the  2d  section  of  the  Carriers'  Act,  is  required  only  for  the 
purpose  of  making  an   increased  charge  for  the  conveyance 
of  such  goods,  after  having  received  notice  of  their  value  and 
nature  from  the  sender.     (Ib.) 

To  a  declaration  in  case  against  common  carriers  for  the 
loss  of  a  trunk,  containing  certain  articles  of  jewelry  and 
female  apparel,  the  defendants  pleaded  as  to  part  the  of  goods 
in  the  declaration  mentioned,  to  the  said  articles  of  jewelry 
one  of  the  aaid  dresses,  <kc.  &c.,  that  at  the  time  of  the  de- 
livery to  them  they  were  contained  in  the  trunk  in  the  de- 
claration mentioned;  that  they  were  so  delivered  to  the  de- 
fendants after  the  passing  of  the  Carriers  Act ;  that  the  said 
goods  consisted  of  articles  and  property  of  the  description 
following,  or  of  some  or  one  of  such  descriptions,  that  is  to 
say  :  gold  or  silver  in  »  manufactured  or  unmanufactured 
state,  &c.  (enumerating  the  several  articles  mentioned  in  the 
1st  section  of  that  act),  and  that  their  value  niOMifrid  10/. ; 
that  at  the  time  of  the  receipt  of  the  goods  by  them,  the  de- 
fendants had  only  affixed  the  notice  required  by  the  2d 
section  of  that  act ;  and  that  the  plaintiff  gave  them  no  notice 
of  the  nature  or  value  of  the  goods,  nor  did  she  pay  or  tender 
the  increased  rate  of  charge  demandable  under  the  act.  It 
was  held  that  the  plea  was  bad,  for  not  alleging  with  cer- 
tainty that  the  articles  in  question  were  articles  of  some  or 
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8&9VicT.   one  of  the  descriptions  mentioned   in   the   act.     (Smith  v. 

c.  20 

-  -  London,  Brighton   and  South  Coast  Railw.  Co..  1  C.  B. 

occt.  ay. 

Carriers  to     782.) 


That  when  tne  value  sna11  have  teen   so  declared,  and  the 
ing  increased  increased  rate  of  charge  paid,  or  an  engagement  to  pay  the 
same  shall  have  been   accepted  as   hereinbefore  mentioned, 
the  person  receiving  such  increased  rate  of  charge  or  accept- 
ing such  agreement  shall,  if  thereto  required,  sign  a  receipt 
for  the  package  or  parcel,  acknowledging  the  same  to  have 
n  case  <       been  insured,  which  receipt  shall  not  be  liable  to  any  stamp 
give  receipt    duty  ;    and  if  such  receipt  shall  not  be  given  when  required, 
tice^^oar-  or  suc^  not^ce  as  aforesaid  shall  not   have  been   affixed,  the 
tynotto  be  mail   contractor,    stage  coach   proprietor,  or  other  common 
benefit  of  this  carrier  as  aforesaid,  shall  not  have  or  be  entitled  to  any  ben- 
act  efit  or  advantage  under  this  act,  but  shall  be  liable  and  re- 

sponsible as  at  the  common  law,  and  be  liable  to  refund  the 
increased  rate  of  charge.  (11  Geo.  4  &  1  Will.  4,  c.  68, 
s.  3.) 

Publication        That  from  and  after  the  first  day  of  September,  1830,  no 
of  notices  not  public  notice  or   declaration  heretofore  made  or  hereafter  to 

to  limit  the  ««<««_-  ,         ,.     .  . 

liability  of     be  made  shall  be  deemed  or  construed  to  limit  or  in  anywise 


proprietors    ag^  the  liability  at  common  law  of  any  such  mail  contractor 

&c.  in  respect 

of  any  other  stage  coach  proprietors,  or  other  public  common  carriers  as 

veed  C°n"  'aforesaid,  for  or  in  respect  of  any  articles  or  goods  to  be 
[  *488  ]  carried  and  conveyed  by  them  ;  but  that  all  and  every  such 
mail  contractors,  stage  coach  proprietors  and  other  common 
carriers  as  aforesaid,  shall  from  and  after  the  said  first  day  of 
September  be  liable  as  at  the  common  law  to  answer  for  the 
loss  or  any  injury  to  any  articles  and  goods  in  respect  whereof 
they  may  not  be  entitled  to  the  benefit  of  this  act,  any  public 
notice  or  declaration  by  themmade  and  given  contrary  thereto 
or  in  anywise  limiting  such  liability  notwithstanding.  (11 
Geo.  4  &  1  Will.  4,  c.  68,  s.  4.) 

Every  office       That  for  the  purposes  of  this  act,  every  office,  warehouse 
deemed  a*      or  receiving  house  which  shall  be  used  or  appointed  by  any 


receiving       maQ  contractor  or  stage  coach  proprietor  or  other  such  com- 
mon carriers  as  aforesaid  for  the  receiving  of  parcels  to  be 
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yed  as  aforesaid,  shall  be  deemed  and  taken  to  bo  the   8  *•  9  Vicr. 

recoi\  v  warehouse  office   or  such  inuil  contractor, 


stage  couch  proprietor  or  other  common  carrier  ;  an<l  that  any 
one  or  more  of  such  mail  contractors,  stage  coach  proprietors  ***?l**B 
or  common  carriers  shall  be  liable  to  be  sued  by  his,  her  or  prietor  or  car 
their  name  or  names  only  ;    and  that  no  action  or  suit  com- 
menced  to  recover  damages  for  loss  or  injury  to  any  parcel,  §ued. 
package  or  person  shall   abate  for  the  want  of  joining  any    I 
co-proprietor  or  co-partner  in  such  mai),  stage  coach  or  other 
public  conveyance  by  hind  for  hire  as  aforesaid.     (11  Geo.  4 
&  1  Will.  4,  c.  G8,  s.  5.) 

That  nothing  in  this  act  contained  shall  extend  or  be  con-  Notto  affect 

contract*. 
strucd  to  annul  or  in  anywise  affect  any  special  contract  be- 

tween such  mail  contractor,  stage  coach  proprietor,  or  com- 
mon carrier,  and  any  other  parties,  for  the  conveyance  of 
goods  and  merchandise.  11  Geo.  4  <fc  1  Will.  4,  c.  68, 

8.6.) 

Prior  to   the   establishment  of  railways  the  courts  were  Limitation  of 
in  the  hal.it  i.  f  construing  contracts  between  individuals  and  J.1*^'^0. 
carriers  much  to  the  disadvantage  of  the  latter.     By  the  in-  special  con- 

u-tion  of  railways,  a  new  description  of  property  is  car- 
ried, and  many  articles  are  now  transferred  from  one  place 
to  another  which  had  not  been  commonly  carried  before. 
Sheep  and  other  cattle  are  now  ordinarily  carried  upon  rail- 
ways, and  even  horses,  by  means  of  which  the  conveyance 
of  goods  was  affected,  are  now  themselves  the  subject  of  con- 
veyance. With  reference  to  this  new  state  of  things,  rail- 
way companies  have  been  allowed  to  make  agreements  for 
the  purpose  of  protecting  themselves  against  the  new  risks 
and  dangers  of  carriage  to  which  they  are  in  modern  times 
exposed  and  such  agreements  have  been  deemed  legal  by  the 
courts. 

The  plaintiff  delivered  a  horse  to  the  defendants,  a  railway 
company,  to  be  carried  by  them,  but,  upon  doing  so,  ho 
signed  a  ticket  which  contained  the  following  words  :  "This 
ticket  is  issued  subject  to  the  owuer  undertaking  to  bear  all 
the  risk  of  injury  by  conveyance  and  other  contingencies  ; 
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8&9VicT.    the  company  will  not  be  responsible  for  any  damage,  how- 
— '• — '• ever  caused  to  horses,  &c. :"  it  was  held,  that  this  amounted 

Sect.  »9. 

to  a  special  contract,  within  the  6th  section  of  the  Carriers' 
*Act,  and  that  the  company  were  thereby  exempted  from  all 
liability  for  any  damage  that  might  be  occasioned  to  the 
[ *489 J  horse.  (Morville  v.  Great  Northern  Railw.  Co.,  16  Jur. 
528  ;  21  Law.  J.  Q.  B.  319.)  (1) 

(1)  The  Queen's  Bench  have  recently  held,  that  if  a  jury  find 
that  a  special  notice  limiting  the  liability  of  a  common  carrier  has 
been  served  upon  a  party,  and  he  afterwards  forward  property  of  a 
like  kind  specified  in  the  notice,  they  ought  to  infer  an  agreement 
on  the  party  to  such  terms,  unless  the  case  shows  a  clear  refusal  in 
the  party  to  be  bound  by  such  notice,  and  an  acquiescence  in  the 
common  carrier  in  such  refusal. 

The  York  and  North  Midland  Railway  Company  issued  printed 
notices,  stating  that  fish  would  be  conveyed  at  reduced  rates  from 
S.,  upon  the  condition,  amongst  others,  that  the  company  was 
not  to  be  responsible  for  the  delivery  of  fish  in  any  certain  or 
reasonable  time,  nor  in  time  for  any  market,  nor  for  any  loss  or 
damage  arising  from  any  delay  or  stoppage,  nor  were  they  to  be 
required  to  carry  by  any  particular  trains.  The  notice  also  stated 
that  the  station  clerk  or  servants  of  the  company  had  no  authority 
to  alter  or  vary  the  conditions  in  the  notice.  The  plaintiff,  a  fish 
dealer  at  S.,  sued  the  company,  as  common  Carriers,  for  loss  oc- 
casioned by  delay  in  delivery  of  fish  forwarded  by  the  defendants' 
railway,  after  he  had  been  served  with  a  copy  of  the  notice.  At 
the  time  of  delivery  of  the  fish  at  the  company's  station  at  S.,  the 
plaintiff  objected  to  the  station  master  that  the  notice  was  of  no 
use,  and  not  binding  upon  him.  The  learned  judge,  at  the  trial, 
left  to  the  jury  the  questions  of  whether  or  not  the  notice  had  been 
served  upon  the  plaintiff,  and  whether  a  special  contract  existed 
between  the  plaintiff  and  the  company  for  the  carriage  of  the  fish 
upon  the  terms  in  the  notice ;  and  he  directed  them  that,  if,  being 
served  with  the  notice,  the  plaintiff  afterwards  forwarded  the  fish, 
they  ought  to  infer  an  agreement  on  the  plaintiff's  part  to  such 
terras,  unless  there  appeared  an  unambiguous  refusal  by  the  plaintiff 
to  be  bound  by  the  notice,  and  an  acquiescence  by  the  company  in 
that  refusal,  and  that  it  was  to  be  observed,  that  the  station  master 
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had  no  authority  to  alter  or  vary  the  notice.     The  jury  found  a   *  *•  9  VICT. 
verdict  for  the  defendant* 


lirld,  that  the  direction  was  right,  and  that  the  jury  were  war- 
ranted in  inferring  a  special  contract  to  carry  the  &*h  upon  the  con* 
ditions  stated  in  the  notice ;  the  plaintiff's  objections  to  the  station 
master  being  of  no  avail  whatever.  f  439  j 

II  Id,  also,  that  the  4th  section  of  the  Carriers  Act,  11  Geo.  4 
&  1  Will.  4,  c,  68,  did  not  invalidate  a  contract  so  made.  ( Walk- 
tr  v.  The  York  ami  Xorth  Midland  llaihcay  Company,  22  Eng. 
Law  and  Eq.  3i:>.) 

To  an  action  against  the  defendants  as  common  carriers,  for 
not  delivering  "  within  a  reasonable  time  "  pigs  of  the  plaintiff, 
received  by  them  to  be  carried  from  8.  to  B.,  the  defendants  plead- 
ed not  guilty,  and  that  they  received  the  pigs  subject  to  a  con- 
tract with  the  plaintiff,  that  they  would  not  be  responsible  for  the 
delivery  of  the  pigs  "  within  any  certain  or  definite  time,  nor  in  time 
for  any  particular  market."  At  the  trial  the  special  contract  was 
proved,  and  evidence  was  given  that  the  pigs  were  carried  from  & 
and  delivered  at  B.  as  expeditiously  as  the  defendants'  arrange- 
ments for  the  carriage  of  cattle  would  admit  of,  and  the  judge,  no 
objection  being  made  by  the  plaintiff's  counsel,  nonsuited  the  plain- 
tiff The  plaintiff  moved  to  set  aside  the  nonsuit  and  for  a  new 
trial,  on  the  ground  that  the  evidence  as  to  the  delivery  within  a 
reasonable  time  ought  to  have  been  left  to  the  jury,  but  inasmuch 
as  he  had  not  insisted  at  the  trial  upon  having  the  evidence  left  to 
the  jury,  and  as  the  judge  ought,  as  a  matter  of  law,  to  have  di- 
rected the  verdict  to  be  entered  for  the  defendants  upon  the  plea 
setting  up  the  special  contract,  the  court  refused  to  disturb  the 
nontuit.  (Hughe*  v.  The  Great  Western  Railw.  Co.,  25  Eng. 
Law  and  Eq.  347.) 

In  an  action  in  the  county  court  by  A.  against  a  railway 
company,  to  recover  damages  for  not  carrying  certain  cattle  with 
reasonable  dispatch,  the  evidence  was,  that  A.  engaged  tracks  for 
the  cattle  and  paid  the  carriage  money;  that  the  station  clerk 
gave  a  ticket  to  A .  and  thereupon  took  up  the  money  ;which  had 
been  paid,  and  that  the  ticket  stated  that  the  stock  was  received 
by  the  company  subject  to  the  conditions  on  the  back  of  the  ticket 
and  which  were  there  stated  to  be,  inter  alia,  that  the  company 
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8  &  9  VICT.  were  not  responsible  for  the  non-delivery  of  cattle  within  any  cer- 
—  tain  or  reasonable  time.  The  ticket  was  not  read  to  A.  nor  was 
his  attention  directedHo  its  contents.  The  judge  did  not  direct  the 
jury  as  to  the  legal  effect  of  the  ticket,  but  left  it  to  them  to  say 
whether  the  company  were  common  Carriers  for  hire,  and  whether 
[  489  I  they  received  the  cattle  as  common  Carriers  for  hire  for  carriage, 
or  whether  they  received  them  under  the  special  contract  set  forth 
in  the  ticket.  Held,  a  misdirection,  there  being  no  evidence  of 
the  company  having  received  the  cattle  otherwise  than  under  the 
special  contract.  ( The  York,  Newcastle  and  Berwick  Railw.  Co. 
v.  Crisp  et  al,  25  Eng.  Law  and  Eq.  397.) 

A  declaration  in  case,  against  the  proprietors  of  a  railway 
company,  alleged  (inter  alia)  that  they  received  nine  horses 
of  the  plaintiff,  to  be  safely  and  securely  carried  in  the  car- 
riages of  the  defendants  by  the  railway  for  hire,  and  that 
thereupon  it  was  the  duty  of  the  defendants  safely  and 
securely  to  carry  and  convey  and  deliver  the  plaintiff's 
horses  ;  and  then  averred  the  loss  of  one  by  reason  of  the 
insufficiency  of  one  of  the  carriages.  It  appeared  that  when 
the  horses  were  received,  a  ticket  was  given  to  the  plaintiffs 
stating  the  amount  paid  by  the  plaintiff  for  the  carriage  of 
the  horses  and  the  journey  they  were  to  go,  and  having  at 
the  bottom  the  following  memorandum  :  "N.  B.  This  ticket 
is  issued  subject  to  the  owner's  undertaking  all  risks  of  con- 
veyance whatsoever,  as  the  company  will  not  be  responsible 
for  any  injury  or  damage,  however  caused,  occurring  to 
horses  or  carriages  while  traveling,  or  in  loading  or  unload- 
ing :"  it  was  held,  that  the  terms  contained  in  the  ticket 
formed  part  of  the  contract  for  the  carriage  of  the  horses  and 
that  the  alleged  duty  of  the  defendants,  safely  and  securely 
to  carry  and  convey  the  horses,  did  not  arise  upon  that  con- 
tract. Denman,  C.  J.,  observed,  "It  may  be,  notwith- 
standing the  terms  of  the  contract,  the  plaintiff  might  have 
alleged  that  it  was  the  duty  of  the  defendants  to  have  fur- 
nished proper  and  sufficient  carriages,  and  that  the  loss  hap- 
pened from  a  breach  of  that  duty  ;  but  the  plaintiff  has  not 
so  declared  but  has  alleged  a  duty  which  does  not  arise  upon 


RAILWAYS   CLAUSES   CONSOLIDATION    ACT,    1845.  717 

the  contract,  as  it  appeared  in  evidence."     (ffhaw.  v.    York    849Vicr. 
<tn,l  \,,rth    Mnllnnd  Rnilw.   Co.,  13  Jur.  335*;    13  Q.  B. 

6  Railw.  87.)  But  it  has  since  been  decided,  where 
tlu-  .Ifi-laratinn  was  drawn  to  avoid  this  objection,  and  to 
lead  to  the  conclusion  that  some  duty  was  cast  upon  the  rail- 
way company  beyond  what  arose  out  of  the  special  contract, 
that  the  company  were  not  responsible  for  an  injury  done  to 
n  burse  from  the  firing  of  the  wheel  of  a  railway  truck  in 
consequence  of  the  neglect  of  the  servants  of  the  company 
to  grease  it.  (Austin  v.  Manchester,  Sheffield  and  Lin- 
colnshire Railw.  Co.,  10  C.  B.  454.) 

A  contract  entered  into  with  a  common  carrier  by  the 
party  who  delivers  goods  to  be  conveyed,  by  which  contract 
the  carriers  is  exempted  from  all  liability  for  any  loss  occa- 
sioned by  his  negligence,  is  binding  upon  both  parties.  A 
declaration  stated  that  the  defendants  were  the  owners  of  a 
certain  railway  and  that  they  conveyed  horses  and  cattle 

•  in  as  common  carriers  ;  that  the  plaintiff  delivered  to 
the  defendants  a  horse  to  be  carried  by  them  for  hire  on  their 
railway  from  A.  to  B.,  subject  to  certain  conditions  assented 
to  by  the  plaintiff,  and  contained  in  a  notice  at  the  foot  of 
the  ticket  of  the  defendants'  company,  for  the  conveyance  of 
the  horse ;  which  ticket  had  the  following  memorandum  sub- 
scribed :  "  This  ticket  is  issued  subject  to  the  owner  under- 
•taking  all  risks  of  conveyance  whatever,  as  the  company  T  '490  ] 
will  not  be  responsible  for  any  injury  or  damage,  howsoever 
caused,  occurring  to  live  stock  of  any  description  travelling 
upon  the  L.  and  Y.  Railway,  or  in  their  vehicles."  The 
delaration  then  stated,  that  whilst  the  horse  was  in  the  cus- 
tody of  the  defendants,  it  was  injured  by  the  horse-box, 
in  which  the  animal  was,  being  propelled  against  some 
trucks,  through  the  gross  negligence  of  the  company :  it 
was  held,  that  the  defendants  had  engaged  to  carry  the 
plaintiff's  horse  under  a  special  contract,  the  terms  of  which 
were  contained  in  the  notice,  and  that  by  that  notice  the 
plaintiff  had  agreed  that  the  defendants  should  not  be  respon- 
sible for  such  a  loss,  although  it  were  occasioned  through 

VOL.  n.  11 
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8  &OVICT.    their  negligence,  and,  consequently,  that  the  declaration  was 

: — : —    bad  after   verdict.      (Carr  v.  Lancashire   and    Yorkshire 

Sect   b'J 

Railw.  Co.,  7  Exch.  707.)    Chippendale  v.  Lancashire  and 

Yorkshire  Railw.  Co.,  15  Jur.  1106,  is  to  the  same  effect  as 
the  last  case.  In  the  case  of  Austin  v.  Manchester,  Sheffield, 
[  490  ]  and  Lincolnshire  Railw.  Co.  (10  C.  B.  454  ;  S.  C.  16 
Q.  B.  60)  the  language  of  the  contract  was  slightly  differ- 
ent from  that  in  the  preceding  case.  There  the  ticket  was 
issued  "  subject  to  the  plaintiff's  undertaking  to  bear  all  the 
risks  of  injury  by  conveyance  and  other  contingencies,"  and 
the  plaintiff  was  required  to  see  to  the  efficiency  of  the  car- 
riages, arid  the  defendants  were  not  to  be  responsible  for  any 
damage  caused  to  horses,  &c.  traveling  upon  the  railway. 
In  this  case  the  injury  to  the  plaintiff's  horse  was  occasioned 
by  the  wheels  of  the  railway  carriages  not  being  properly 
greased  ;  and  it  was  held,  that  the  special  contract  exempted 
the  railway  company  from  the  loss  occasioned  to  the  plaintiff. 
The  terms  of  the  contract  in  this  case  applied  to  all  risks,  of 
whatever  kind,  and"  however  arising,  to  be  encountered  in 
the  course  of  the  journey,  one  of  which  undoubtedly  was 
the  risk  of  the  wheel  taking  fire  owing  to  a  neglect  to  grease  it. 
In  this  case  it  was  held,  that  the  negligence  imputed  by  the 
plaintiff,  whether  called  "gross  negligence"  or  "culpable 
negligence,"  was  within  the  exemption  provided  by  the  con- 
tract, and  that  the  plaintifi's  declaration  disclosed  no  cause 
of  action. 

The  plaintiff  delivered  at  Bristol  to  the  defendants  (a  rail- 
way company)  certain  goods,  and  took  from  them  a  receipt 
note,  which  stated  that  the  goods  were  received  to  be  con- 
veyed by  the  company  as  below,  and  on  the  conditions 
-  stated  on  the  other  side.  Then  followed-  a  statement  that 
"  Bristol "  was  the  station  from  which,  and  "  Paddington  " 
the  station  to  which  the  goods  were  to  be  carried  and  that 
the  plaintiff's  address  was  at  "Brompton."  One  of  the 
conditions  stated  that  goods  addressed  to  consignees  resident 
beyond  the  immediate  vicinity  of  the  company's  goods  sta- 
tions, would  be  forwarded  by  public  carrier  or  otherwise,  as 
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I 
opportunity  mi.:'it  offer;     but  that  the  delivery  of   the  goods    8A9Vicr. 

.y  would  be  considered  as  complet  •-,  and  the 
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respond! -iliiy   of  tiie  company  cease,  when   such   < 

received  the  •_'•"!-  ;    an  I   that   the  company  would   not    !><• 
"responsible  f>r  1  is.s  or  dainago  to  goods  beyond  the  limits  of      (  '491  J 
their  railway.     The  good*  in  question   were  safely  conveyed 
by  the  defendants  to  their  London   terminus  at  Pad  . 
ami  there  given  over  to  a  person  specially    appointed    hy 
them  for  the  eMlecti-m  and   delivery  of  goods,   and,  through 
the  i.  of  his  servant,   were  damaged   on  their  deli- 

very at  the  plaintiffs  house  at  Brompton.  The  defendants 
made  one  entire  charge  f>r  the  carriage  from  Bristol  to 
Brompton  :  it  was  hel  1  that  the  defendants  were  not  liahle 
fir  the  damage,  and,  consequently,  a  declaration  which 
stated  that  they  as  common  carriers  received  the  goods  to  be 
carried  from  Bristol  to  Brompton,  could  not  he  supported. 
(fWfcsv.  Great  Western  Railw.  Co.,  7  Exch.  G99 ;  see 
ante,  p.  486.) 

That   where  any  parcel  or  package   shall   have  been  de-  Parties  enti- 
Hvered  at  any  such  office,   and  the  value  and  contents  de-  a^sVoHoti 
clared  as  aforesaid,  and  the  increased  rate  of  charges  being  n>«y  «Uo  re- 
paid,  and  such  parcels  or   packages  shall  have  been  lost  or  ^ncbAt- 
damaged,  the  party  entitled  t>  reover  damages  in  respect  of  ff"- 
such  loss   or  damage  shall  also   be  entitled  to  recover  back 
sack   increased  charges  so  paid  as  aforesaid,  in  addition  to 
the  value  of  such  parcel   or  package.     ^11  Geo.  4  <fc  1  Will. 
4,  c.  08,  s.  7.) 

That  nothing  in  this  act  shall  be  deemed   to  protect  any  Nothing  here 
mail   contractor,   stage   coach  proprietor,  or  other  common  '". to 
carrier  for  hire,  from  liability  to  answer  for  loss  or  injury  to 
any  goods  or  articles  whatsoever  arising  from  the  felonious 
acts  of  any  coachman,  guard,  book-keeper,  porter,  or  other 
servant  in  his  or  their  employ,  nor  to  protect  any  such  coach- 
man, guard,  book-keeper,  or  other  servant  from  liability  for 
any  loss  or  injury  occasioned  by   his  or  their  own  personal 
neglect  or  misconduct.    (11  Geo.  4  &  1  Will.  4.   c.  68,  s.  8 ; 
see  i/uUon  v.  Dibdin,  2  Gale  &  D.  86;  6  Jur.  604.) 
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8  &  9  VICT.       The  defendant,  a   carrier,  was  sued  to  recover  the  value  of 
c  20 

a  parcel  lost,  and  slight  evidence  was  given  to  raise  a  sus- 


picion that  his  servant,  who  was  still  in  his  employ,  had 
stolen  the  parcel;  on  a  verdict  found  for  the  plaintiff 
a  new  trial  was  refused  on  the  ground  that  the  defend- 
ant ought  to  have  called  the  servant  as  a  witness.  (Boyce 
v.  Chapman,  2  Bing.  N.  C.  222 ;  2  Scott,  365 ;  1  Hodges 
338.) 

Every  person  employed  by  a  common  carrier,  whether  by 
the  name  of  sub-contractor,  agent,  servant  or  otherwise,  to 
perform  any  part  of  the  work  which  the  carrier  has  under- 
taken to  perform,  and  every  person  employed  by  such  person 
for  that  purpose,  is  "  a  servant  in  the  employ  of  the  carrier  " 
within  the  8th  section  of  the  Carriers'  Act,  which  renders 
common  carriers  liable  for  the  felonious  acts  of  servants  in 
their  employ.  A  bale  of  silk,  above  the  value  of  10/.,  was 
delivered  at  a  station  of  a  railway  company  to  be  carried  by 
the  company  as  common  carriers  to  London,  and  there  de- 
livered to  the  plaintiff;  but  only  the  ordinary  charge  for  the 
carriage  was  paid,  the  value  of  the  parcel  not  having  been 
declared  as  required  by  a  notice  stuck  up  in  the  booking 
office  of  the  company,  according  to  the  2d  section  of  the 
Carriers'  Act.  On  the  arrival  of  the  silk  at  London  the 
*company's  servants  put  it  into  a  van  belonging  to  A.  B.  who 
[  *492  J  wag  usuaiiy  employed  by  the  company  to  deliver  in  London 
all  goods  arriving  by  their  line.  This  van  was  under  the 
care  of  C.  D.,  a  porter,  and  a  delivery  ticket  sent  with 
the  parcel,  headed  with  the  name  of  the  company,  but  signed 
by  A.  B.,  in  which  it  was  stated  that  any  servant  of  the 
company  taking  more  than  was  stated  therein  would  be  dis- 
missed ;  and  in  that  ticket  the  names  of  the  several  porters 
were  given,  including  that  of  C.  D.;  but  it  appeared  by 
other  evidence  that  he  was  the  servant  of  A.  B.,  hired  and 
paid  by  and  liable  to  be  discharged  by  him.  The  silk  never 
reached  its  destination,  having  been  stolen  by  C.  D.  It  was 
held  that  C.  D.  was  a  servant  in  the  employ  of  the  company 
within  the  meaning  of  the  8th  section  of  the  statute.  It 
seems  that  the  delivery  ticket  did  not  operate  either  by  way  of 


LANDS   CI.AF8E8   CONSOLIDATION    ACT,    1845.  721 

estoppel  or  as  conclusive  evidence  against  the  company  that   «*.  9 
C.I),    was    their    servant.     (Mudtn  v   London  and  South 


1  1     ',',  n  R.nlw.  Co.,  5  Railw.  C.  802  ;    2  Excli.  415  ;  Law 
.1  1J  Jur,  501  ;  see  jtott,  p.  498.) 

it  such  mail  con(  <•   c  <arh  proprietors,  or  Coach  pro- 

coinnmn  ran  'UTS  for  hire  shall  not  be  concluded  as  to  ^£"1- 
the  value  of  any  such  parcel  or  package  by  the  value  so  de-  only  to  >ueh 
clared  as  aforesaid,  but  that  he  or  they  shall  in  all  cases  be 
entitled    t..  require,  from  the  party  suing  in  respect   of  any 
lota  or  injury,  proof  of  the  actual  value  of  the  contents  by    .  .QO-I 

uiry  legal  evidence:  and  that  the  mail   contractors, 
stage  couch  j  s,  or  other  common  carriers  as  aforesaid, 

shall  be  liable  to  such  damages  only  as  shall  be  so  proved  as 
aforesaid,  not  exceeding  the  declared  value,  together  with 
tin-  increased  charges  as  before  mentioned.  (11  Geo.  4  &  1 
Will.  4,  c.  68,  s.  9.) 

That   in   all  actions  to  be  brought  against  any  such  mail 
contractor,  stage  coach  proprietor,  or  other  common  carrier  **  P»»d  '•»'<> 
as  aforesaid,  for  the  loss  of  or  injury  to  any  goods  delivered  nction«  for 
to  be  carried,  whether  the  value  of  such  goods  shall  have  IoMof  good*. 
been  declared  or  not,  it   shall  be  lawful  for  the  defendant 
or  defendants  to  pay  money  into  court  in   the   same   man- 
ner and  with  the  same  effect  as  money  may  be   paid  into 
court  in  any  other  action.  (11  Geo.  4  &  1  Will  4,  c.  68  s.  10.) 

That  this  act  shall  bo  deemed  and  taken  to  be  a  public  act, 
and  shall  be  judicially  taken  notice  of  as  such  by  all  judges  Public  met 
justices,  and  others,  without  being  specially  pleaded.     (11 
Geo.  4  &  1  Will.  4,  c.  68,  s.  11.) 

ugh,  generally  speaking,  where  there  is  a  delivery  to 

.   ..  Action 

a  carrier  t.»  deliver   to  a  consignee,  the  latter  is  the  proper  against 
person  to  bring  the  action  against  the  carrier,  yet  if  the  con-  carriw- 
•ignor  make  a  special  contract  with  the  carrier,  such  contract 
supersedes  the  necessity  of  showing  the  ownership  in  the 
goods,  and  the  consignor  may  maintain  the  action,   though 
the  goods  may  be  the  property  of  the  consignee.     The  ques- 
tion, whether  the    goods  were   delivered  to  the  carrier  at 
the  risk  of  the  consignor  or  consignee,  is  a  question  for  the 
jury.    The  delivery  of  goods  to  a  carrier  by  a  consignor  does 
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S<J89  (Dutdop  v.  Lambert,  6  01.  &  F.  600  ;  I  Rob.  &  M.  663.) 
[  *493  I  Goods  exceeding  Wl.  in  price  were  verbally  ordered  of  the 
plaintiff.  No  particular  mode  of  carriage  was  specified,  nor 
was  there  any  evidence  of  any  particular  course  of  dealing 
between  the  plaintiff  and  the  purchaser.  The  plaintiff  after- 
wards forwarded  the  goods  by  the  defendant,  who  was  a 
common  carrier ;  the  goods  were  lost  while  in  the  defendant's 
custody.  It  was  held  that  the  plaintiff  was  the  proper  party 
to  bring  an  action  for  the  loss  of  the  goods,  the  property 
therein  riot  having  passed  to  the  vendee.  ( Coates  v.  Chaplin 
2  Gale  &  D.  552 ;  6  Jur.  1123  ;  3  Q.  B.  R.  483.) 

Company  A  railway  company  were  incorporated  by  an  act  of  parlia- 
men^j  with  authority,  if  they  should  think  fit,  to  carry  goods 
and  passengers  on  the  railway,  they  to  be  bound  to  keep  and 
repair  the  fences  of  the  same.  The  act  also  contained  a 
clause  that  no  action  should  be  brought  against  them  "  for 
anything  done  or  omitted  to  be  done  in  pursuance  of  that 
act,  unless  fourteen  days  previous  notice  in  writing  be  given 
of  such  intention."  The  company  undertook  to  carry  some 
horses  by  the  railway,  to  be  delivered  safely  at  a  particular 
place  ;  but  in  consequence  of  some  of  the  fences  having  been 
broken  down,  the  train  was  overset  by  coining  in  contact 
with  a  horse  which  had  strayed  from  a  neighboring  field, 
whereby  one  of  the  horses  was  killed  and  the  rest  injured. 
The  owner  having  brought  an  action,  and  declared  against 
the  company  as  common  carriers,  it  was  held,  first,  that 
although  it  was  in  the  first  instance  optional  with  the  com- 
pany whether  they  would  trade  at  all  as  common  carriers  or 
not,  still,  if  they  elected  to  do  so,  they  were  subject  to  all 
the  liabilities  of  carriers  at  common  law,  viz.  responsible  for 
all  accidents  not  arising  from  the  act  of  God  or  of  the  queen's 
enemies ;  secondly,  that  they  were  not  entitled  to  notice  of 
action,  when  declared  against  as  common  carriers.  (Palmer 
v.  Grand  Junction  Railw.  Co.,  3  Jur.  559 ;  4  Mee.  &  W. 
749  ;  7  Dowl.  P.  0.232.)  In  this  case  it  was  said  by  Parke, 
B.,  that  "  if  an  action  founded  on  a  neglect  in  not  duly 
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f«n<  railway,  on  account  ff  which  tin-  traveling  was 

dangerous  t<>  issing  along  it,  assuming  that  such  an 

iti'in  n-.ult.-J  from  the  180th  section  or  from  the  gene- 
ral provisions  of  tlie  net.  that  case  umild  /tare  fallen  within 
_  Uth  section.     But  when    the  matter  is   looked  at  and 
•.ppear*  that   the   action  is  not  of  that   nature 
hut  tin-  'li-f<  ii-lant*  are  sued  as  common  carriers."    This  dic- 
tum was*   :  to  in     Cnrjiiu- \.    Ismi/un  and  liri'jlitnn 
Rathe.  Co.  ("•  1J.   1'.   K    747);  hut  it  was  tmt  necessary  to 
consider  how  far  the  law  in  it  was  correct,   though  the  court 
ohserved  that  in  considering  the  evMenee  it  is  impossible  to 
exclude  some  reference  to  the  state  of  the  railway.  (76.757.) 
The  plaintiff,  by  an   agent   at  B.,  received   small  parcels, 
and  had  .them  put  into  a  hamper  addressed  to  himself  at  L.,        •±a±  \ 
and  sent  by  the  London  and  North  Western  Bailway;  these 
small  parcels,  which  were  addressed  to  different  persons,  it 
was  the  business  of  the  plaintiff  to  deliver  as  addressed;    in 
*its  transit  on  the  railway,  a  small  parcel  addressed  to  Mr.  K. 
was  abstracted  from  the  hamper  :    it  was  held,  in  an  action 
by  the  plaintiff  against  the  company,  for  loss  of  the  parcel, 
that    it  was  sufficient  to  prove  that  it  was  ivt  in  the  hamper 
when  delivered  to  the   plaintiff  by  the  company,  and  that  it 
was  not  necessary  to  go  into  evidence  to  show  that  the  com- 
pany had  not  delivered  it  to  Mr.  K.,  and  that  the  amount  of 
damages  in  such  action  is  the  value  of  the  lost  parcel,  as  the 
plaintiff  would   be  liable  to  that  amount  to  the  owner  of  it. 
(Crouch  v.  London  and  North-  Western  Railw.  Co.,  2  C  &• 
K.  789.)     A  railway  company  has  no  right  to  open  a  parcel 
to  ascertain  whether  it  contains   other  parcels  addressed  to 
different  persons.     (76.) 

The  plaintiff,   intending  to  go  to  L.  and  hack  by  the  de-  Actirm 
fendants'  railway,   paid  for  and  received  from  them  the  fol-  pony  lor  n<* 
lowing  ticket  at  B.,   and  went  to  L  .  with  it:    "  B  to  L.  and  COfWJrin«  • 
back.     Excursion  ticket.    To  return  by  the  trains  advertised 
f»r  that  purpose  on  any  day  not  beyond   fourteen  days  after 
date  hereof."      A  morning  and  an  evening  return  excursion 
trains  were  advertised  on  the  Saturdays,  but  they  were  not 
advertised  to  go  to   B.     On  Saturday  morning,  within  the 
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8&9VicT.  fourteen  days,  the  plaintiff  presented  himself  at  the  L.  sta- 
—  tion,  in  time  for  the  morning  return  train.  It  became  full, 
so  that  the  plaintiff  could  not  find  room  in  it,  and  it  would 
have  been  dangerous  to  have  added  other  carriages  to  it, 
The  company  refused  to  let  him  go  by  an  ordinary  train,  but 
[  494  J  kept  him  waiting  until  the  evening  return  train,  in  which  he 
found  a  place.  That  train  took  him  only  to  D.,  where  it 
arrived  on  Sunday  morning.  No  trains  ran  from  D.  to  B. 
on  Sundays.  The  line  from  D.  to  B.  belonged  not  to  the 
defendants,  but  to  another  company.  The  plaintiff  hired  a 
carriage  to  take  him  from  D.  to  B.,  and  brought  an  action  to 
recover  the  expense  from  the  defendants  :  it  was  held,  that  by 
the  terms  of  the  excursion  tickets  and  advertisements,  the 
defendant  contracted  to  carry  the  plaintiff  back  to  B.  on  any 
day  within  the  fourteen  days  that  he  might  choose,  and  by 
any  of  the  advertised  trains  that  he  might  select ;  that  not 
sending  him  by  the  morning  train  was  a  breach  of  contract 
and  that  taking  him  only  to  D.  instead  of  B.,  without  pre- 
vious notice,  was  a  second  breach,  and  that  consequently  the 
action  was  maintainable.  (Hawcroft  \.  Great  Northern 
Railw.  Co.,  21  Law  J.  Q.  B.  178  ;  S.  C.  16  Jur.  196.)  It 
seems  that  a  railway  company  are  not  excused  from  carrying 
passengers  according  to  their  contract,  upon  the  ground  that 
there  is  no  room  for  them  in  the  train,  but  in  order  to  avail 
themselves  to  this  answer,  they  should  make  their  contract 
conditional  upon  their  being  room.  (76.)  (1) 

(1)  Common  carriers  of  passengers   are  responsible  for  money, 

ity  ofVail-     bona  fide,  included  in  the  baggage  of  the  passenger  for  traveling 

road  Compa-  pUrp0seS)  an(l  personal  use,  to  an  amount  not  exceeding   what  a 
nies  as  com-  .  , 

mon  carriers;  prudent  man  would  deem  proper  and  necessary  tor  the  purpose,  but 

and  howlim-  not  for  moncy  beyond  such  amount  or  intended  for  other  purposes, 

ited  ;   and 

when  ended,  unless  the  loss  is  occasioned  by  gross  negligence  of  the  carriers  or 

their  servants.  (Jordan  v.  Full  River  Railroad  Co.,  5  Cush.  69.) 
In  Maine  it  has  been  held,  that  the  liability  of  a  common  carrier 
by  the  common  Law  may  be  restricted  by  notice,  but  not  unless  the 
customer  has  knowledge  of  the  notice,  and  in  no  case  where  the 
loss  or  damage  arises  from  misconduct  or  negligence.  (Sayer  v. 
The  Portsmouth  S.  and  P.  and  C.  Railroad  Co.,  31  Maine  (I 
Ked.)  228.) 
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A  common  carrier  in  liable  for  damages  occasioned  by  the  want  8  &  9  Vior. 

of  suitable  vehicles,  and  by  disregard  of  the   directions  given  by . — '• — 

the  owner,  as  to  the  mode  of  conveyance.  (16.) 

If  the  owner  agrees  that  he  will  assume  the  risk   of  "  all  dama- 
ges that  may  happen  "  to  the  goods,  this  will  not  discharge  a  com* 
mon  earner  from  damages  which  arise  from  his  misconduct  or  neg-      [494  j 
ligence,  but  in  such  case  the  burden  of  proof  w  on  the  owner  of  the 
goods.  (16.) 

In  Pennsylvania  a  common  carrier  may  limit  his  liability  by 
*  general  notice,  that  he  will  not  be  responsible,  &c. ;  but  its 
terms  most  be  clear  and  explicit,  and  the  person  with  whom  the 
carrier  deals  must  be  fully  informed  of  the  terms  and  its  effects. 
The  exception  goes  upon  the  ground  of  an  express  or  implied  con- 
tract, aud  hence,  if  the  notice  is  in  the  English  language;  and  the 
passenger  a  German  who  does  not  understand  the  English  language) 
the  notice  must  be  explained  to  him,  though  it  in  printed  on  the 
tickets.  (Catndcn  and  Amboy  Railroad  Co.  v.  Haldauf,  16 
Penn.  (4  Harris)  67.) 

Where  a  trunk  is  lost  and  there  is  no  proof  as  to  where  or  how 
it  was  lost,  the  legal  inference  is,  that  it  was  lost  or  mislaid  in  con- 
sequence of  the  negligence  or  fraud  of  the  carrier,  or  his  agent 
(76.) 

Where  the  advertisement  of  a  carrier  stated  that  passengers 
were  "  prohibited  from  taking  anything  as  baggage  but  the  wearing 
apparel,  which  will  be  at  the  risk  of  the  owner,"  and  the  trunk  of 
ft  passenger  contains  specie,  and  the  extra  weight  of  his  baggage 
was  paid  for,  and  the  agents  of  the  carrier  took  charge  of  it;  it  was 
held,  that  it  was  not  incumbent  upon  the  passenger  to  inform  the 
carrier  of  its  contents,  unless  he  was  inquired  of;  that  it  was  iinme- 
terial  whether  the  trunk  was  to  be  considered  as  baggage  or  freight, 
and  that  the  carrier  was  liable  for  its  loss  through  the  negligence 
or  fraud  of  his  agents.  (16.) 

It  is  said  by  Rogers,  J.,  that  carriers  cannot,  even  by  special 
agreement  with  the  owner,  discharge  themselves  from  the  ordinary 
care  incumbent  upon  a  bailee  for  hire.  (16) 

In  a  late  case  in  Vermont,  1854,  Kimball  v  Rutland  and  Bur- 
Kngton  Railroad  Co., which  will  appear  in  the  26th  Vermont  Rep., 
it  was  held,  that  though  it  is  competent  for  a  Railroad  Corporation 

to  change  their  relation  as  common   carriers  to  that  of  a 
VOL.  II.  1  J 
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8  &  9  VICT.    bailee,  by  a' special  contract,  yet,  that  a  notice  limiting  their  liabil- 
c   20 

ity  though    brought  home  to  the  plaintiff,  is  not  evidence  of  such 

special  agreement  in  and  of  itself .  it  being  equally  consistent  with 
the  idea,  that  the  plaintiff  insisted  upon  the  company  receiving 
the  goods  as  common  carriers,  as  that  he  assented  to  a  change  in 
[  494  ]  their  relation. 

If  the  evidence  shows  a  change  in  the  relation  of  the  Railroad 
Company  to  that  of  a  common  bailee,  no  recovery  can  be  had 
against  a  Railroad  Company  upon  a  declaration  charging  them  as 
common  carriers  (76.) 

And  in  an  action  against  a  Railroad  Co.  for  not  delivering  goods 
committed  to  them  to  carry,  the  complaint  must  alledge  the  com. 
'  ' ,  pany  to  be  common  carriers,  or  the  company  will  not  be  held  re- 
sponsiblevin  that  character,  and  if  a  reward  was  to  be  paid  for  car- 
rying, it  must  be  alledged,  or  the  agreement  will  be  presumed  to  be 
without  consideration.  [Bristol  v.  Rensselaer  and  Saratoga  Rail- 
road Co. ,9  Barbour,  Sup.  Ct.,  158.] 

If  A.,  for  whom  goods  are  transported  by  a  Railroad  Company, 
authorises  B.  to  receive  the  delivery  thereof,  and  to  do  all  acts  in- 
cident to  the  delivery  and  transportation  of  them  to  A.,  and  B.,  in- 
stead of  receiving  the  goods  at  the  usual  place  of  delivery,  re- 
quests the  agent  of  the  Company  to  permit  the  car  which  contains 
the  goods  to  be  hauled  to  a  near  depot  of  another  Railroad  Com- 
pany, and  such  agent  assents  to  it,  and  assists  B.  in  hauling  the  car 
to  such-depot,  and  B.  there  requests  and  obtains  leave  from  such 
Company  to  use  their  machinery  to  remove  the  goods  from  the 
car  :  held,  that  the  Company  who  transported  the  goods  were  not 
liable  for  the  want  of  care  or  skill  in  the  persons  employed  in  so 
removing  the  goods  from  the  car,  nor  for  want  of  strength  in  the 
machinery  used  in  removing  the  goods,  and  cannot  be  charged  for 
any  loss  which  may  happen  in  the  course  of  such  delivery  to  A. 
(Lewis  v.  Western  Railroad  Co.,  11  Met.  509.) 

Where  a  trunk  and  goods  marked  L.  W.  B.  care  of  S.  U.,  Troy, 
were  delivered  to  a  Railroad  Company  with  no  other  direction  than 
the  label,  and  were  carried  by  the  Company  to  Troy  and  delivered 
to  S.  U.,  this  was  held  a  fulfillment  of  their  contract,  whatever  be- 
came of  their  goods  afterwards,  though  S.  U.  was  the  agent  of  the 
Company  at  Troy.  (Bristol  v.  Rensselaer  and  Saratoga  Railroad 
Co.,  9  Barbour,  Sup.  Ct.,  158.) 
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An  action  of  trespass  as  well  as  an  action  of  trover  will   *A9  VICT. 

M 
it  against  a  corporation  aggregate;  UM  process  m  trespass  -         ~~ 

r  >ver  is  the  same.     (M  mud  \.  Miiinvmtkifhire  C(in<il  Aclion, 


iuiilw.  C.  159;  4  M-.IU.&,  S.  4-'>2;  2Gale.<fc  D.  ,*..Mid 

6Jur.  804;  see  \nrbur-  llankoj  /.V.'  /«///.  I'M-!,-:   !  ^u.t'wm- 

|]  DtfftCO*  v.  Surrey  Canal,  3  Stark.  50  ;    Smith  v.  #<r-  p«"»y. 

/KI//»  6ra*  Co.,  1  Ail.  <fc  E.  o2o  ;   Re%.  v.  Hirminghavn 
•«//i'/  Gloucester   It.nhc.  Co,,  3  Rail.  C.  148.)     In  order  to    [-495  J 
supp  «rt  an  acti  >n  of  trover  against  the  company,  it  must  be 
shown  that  the  act  of    conversion  was  done  by  some  person 
acting  for  the  company  within  the  scjpe  of  his  authority,  or 
under  some  appointment  un-ler  seal,  or  liy  the  com; 
ing  together   in   cjmmittec,  as   ajfording  S30M   evilen.-e   of 
subsequent  adopt!  .11.     (Glover  v.   North-  Western   Railio. 
Co.,  19  Law.  J.  Exch.  172;  see  Duncan  v.  Surrey  Canal 
Co.,  3  Stark.  53.)     (1) 

(I)  A  Railroad  Company  are  not  liable  to  a  process  for  a  parti. 
tioD  between  tenants  in  common,  although  they  have  constructed 
their  road  over  their  lands.  (  Wcston  v.  Foster,  7  Metcalf  297.) 

A  carrier,-  who  undertakes  to  convey  a  passenger  with  his  Liability  of 
luggage,  is  bound  to  deliver  it  to  hitn  at  the  end  of  the  jour-  ^n*^yf"m 
ney,  though  it  may  not  be  in  the  same  carriage  with  him,  and  p«s«er.ger«' 

r  lib  personal  care  ;  and  if  the  usual  course  of  delivery 
is  at  ,a  particular  spot,  that  is  the  place  of  delivery. 
(Richards  v.  London  and  South  Coast  Rail  to.  Co.,  7  C.  B. 
839  ;  0  Railw.  C.  49  ;  13  Jur.  986  ;  18  Law.  J.  C.  P.  251.) 
The  declaration  stated,  that  the  defendants  were  common 
carriers  for  hire  on  a  railway  from  W.  to  the  S.  terminus; 
that  the  wife  of  the  plaintiff  became  a  passenger,  to  be  con- 
veyed from  W.  to  the  S.  terminus,  with  her  luggage,  con- 
sisting of  a  dressing  case  and  other  goods,  which  were  also 
to  be  conveyed  to  the  S.  terminus,  and  toj>e  safely  delivered 
there  ;  that  the  defendants  did  not  use  due  or  proper  owe 
about  the  carriage  of  the  dressing  case  ;  that  through  their 
carelessness  the  same  tinman  lost  to  the  plaintiff.  It  ap 
peared  that  the  plaintiff's  wife  became  a  passenger  from  W. 
to  the  S.  terminus,  and  on  taking  her  seat  her  dressing 
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8  &  9  VICT.  -was  placed  in   a  hackney  coach  with  her  luggage,    by   the 

-  company's  servants,  the  dressing  case  was  lost,  but  when,  it 

OCCt.  O*/, 

did  not  appear,  though  it  was  not  seen  in  the  hackney  coach, 
nor  missed  until  the  arrival  of  the  lady  at  her  destination  : 
it  was  held,  that  the  allegation  of  negligence  being  unne- 
cessary, the  plaintiff  was  not  bound  to  prove  it  ;  and  that  on 
proof  of  the  receipt  and  non-delivery,  the  plaintiff  was  en- 
titled to  a  verdict ;  and  consequently,  that  the  evidence  sup- 
ported the  declaration.  (76.) 

A  servant  traveling  with  his  master  on  a  railway,  may 
have  an  action  in  his  own  name  against  the  railway  com- 
pany for  the  loss  of  his  luggage,  although  the  master  took 
and  paid  for  his  ticket.  (Marshall  v.  York,  Newcastle  and 
Berwick  Railw.  Co.,  16  Jur.  124  ;  21  Law.  J.  C.  P.  34.) 
The  liability  of  the  railway  company  in  such  a  case  is  in- 
dependent of  the  contract.  (76.)  A  declaration  stated  that 
the  defendant  received  the  plaintiff  and  his  luggage  "  to  be 
carried  for  reward  by  the  defendants  in  that  behalf,"  and  it 
was  proved  that  the  plaintiff's  master  paid  his  fare,  and  took 
the  ticket :  it  was  held,  that  it  was  immaterial  by  whom  the 
reward  was  to  be  paid,  and  that  the  allegation  in  the  decla- 
ration was  proved.  (76.)  It  seems  that  if  the  allegation  as 
to  reward  meant  that  it  was  to  be  paid  by  the  plaintiff,  and 
if  that  allegation  had  been  material,  the  payment  for  and  on 
behalf  of  the  plaintiff  by  his  master  would  have  been  a  pay- 
ment by  him.  (76.) 

If  a  passenger  on  a  railway  by  a  third-class  parliamentary 
•*  *train  carrying  merchandise  packed  up  with  his  personal  lug- 
gage, the  railway  company  are  not  responsible  for  the  value 
of  the  merchandise  if  the  luggage  be  lost  from  the  train. 
(Great  Northern  Railw.  Co.  v.  Shepherd,  21  Law.  J.  Exch. 
286.)*  But  if  the  merchandise  be  so  packed  as  to  be  ob- 
viously merchandise  to  the  eye,  and  the  railway  company 
make  no  charge  or  special  bargain  for  the  carriage,  they 

*  .  -will  be  responsible  for  the  loss.     (76.)     The  term  luggage, 

according  to  the  true  modern  doctrine  on    the  subject,   com- 
prises clothing  and  such  articles  as  a  traveler  usually  carries 
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with  him  lor  h ia  personal  convenience  ;  perhaps  even  a  small 
present,  orti  book  <<>r  ihr  J--IISIH  v.  mi^ht  he   included  in  the 

hut  certainly  not  merchandise.  «T  materials  bought 
the  purpose  of  being  inanufuetured  and  sold  at  a  profit. 
(Per  Por/v.  H.,  <>real  Northern  Railw.  Co.  r.  Shepherd, 
8  Exch.  38;  see  Angcll  on  Carriers,  s.  115;  Story  on  Bail- 
ment^ .VJi;,  ruh  ed.)  Under  the  Gth  section  7  &  8  Viet. 
c.  85,  ante,  p.  41,  which  allows  each  passenger  by  a  par- 

ntary  train  to  carry  half  a  hundred  weight  of  luggage, 
a  husband  and  wife  travel!  her    are  entitled  to  carry 

one  hundred  weight.     (Great  Northern  Railw.  Co.  v.  S/tep- 
herd,  8  Kxeh.  30.) 

The  plaintiff,  a  passenger  on  the  defendants'  railway  to  a 

in  statien  thereon,  having  taken  and  paid  for  a  second 
class  ticket,  delivered   her   luggage  to  a  porter  of  the  de- 
fendants, telling  him   to  what   station  she  was  going,  and 
after  seeing  him  label  it,  took  her  seat  in  the  train.     On  her 
arrival  at  her  destination,  one  of  her  boxes  was  missing.     By 
the    defendants'  act,  they  were   empowered    to   make   by- 
laws, which  were  to  be  printed  on  a  board,  and  hung  up   at 
the  station  and  were  to  be  binding  on  nil  parties.     One  of 
the  by-laws  was  as  follows  :      "  Every   first-class  passenger 
will  be  allowed   lliMks.,  and  every   second-class  passenger 
56  Ibs.  of  luggage,  free  of  charge,  but  the  company  will  not 
be  responsible  for  the   care  of  the  same  unless  booked  and 
paid  fur  accordingly."     It  did   not  appear  that  the  plaintiff 
knew    of  the  by-law,  or  that    it  had  been    affixed   at  the 
stations  as  required  by  the   act.     It  was   admitted    by   the 
defendants  that  the    box  had   been   stolen.     The    plaintiff 
having  sued  the  defendants  in  a  county  court  for  the  loss, 
the  judge  on  the  above  facts,  held  the  defendants  liable,  and 
gave  the  plaintiff  a  verdict  for  the   full  value  of  the  box : 
it  was  held  on  appeal,  that  the  judgment  must  be  affirmed, 
as  the  prima  facie,  liability  of  the  defendants  was  nottxm- 
clusivcly   rebutted,  and    there  was,    therefore    evidence  to 
support  the  finding.    (Great  Western  Hailtc.  Co.  T.  Gortd- 
wta/i,  10  Jur.  862;  21  Law.  J.  C.  P.  197.)    It  seems  that 
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the  plaintiff.  (76.)  It  was  questioned  whether  any  of  the 
by-laws  are  "  binding  on  all  parties,"  until  affixed  to  the 
stations  ?  (76). 

When  rail-  The  general  rule  is,  that  a  master  is  not  liable  for  the  tor- 
nksareTn"  ^ous  act  °f  n^s  servant,  unless  that  act  be  done  either  by  an 
swerable  for  'authority,  express  or  implied,  given  him  for  that  purpose  by 
vants'<acta  ^e  master-  The  rule  is  the  same  between  a  private  indi- 
[  *497  ]  vidual  and  a  railway  company  as  it  is  where  the  same  mat- 
ter is  in  dispute  between  two  private  individuals.  The  law 
is  to  be  administered  not  merely  as  betAveen  the  public  and 
a  railway  company,  but  upon  the  broad  principles  which 
"  govern  the  relation  between  principal  and  agent,  and  master 
and  servant.  The  Court  of  Exchequer  was  of  opinion  that 
in  all  cases  where  a  master  gives  the  direction  and  control 
over  a  carriage,  or  animal  or  chattel,  to  another  rational 
agent,  the  master  is  only  responsible  in  an  action  on  the  case 
for  want  of  skill  or  care  of  the  agent,  and  that  an  action  of 
trespass  cannot  be  maintained  against  the  master  for  an  act 
done  by  the  servant  in  the  course  of  his  employment,  and  not 
specifically  ordered  by  the  master.  (Shctrrod  v.  London  and 
North  Western  Railw.  Co.,  6  Railw.  C.  244.  See  Gordon 
v.  Rolt,  4  Exch.  365.)  The  plaintiff  became  a  passenger  on 
the  defendants'  railway,  and  took  his  ticket  from  Monk's 
Ferry  to  Bangor  and  back.  The  defendants'  line  extends 
from  Monk's  Ferry  to  Chester,  and  the  Chester  and  Holy- 
head  Railway  continues  the  line  to  Bangor.  On  the  plain- 
tiff's return  at  Chester,  the  ticket  collector  demanded  2s.  Qd. 
extra,  which  the  plaintiff  refused  to  pay  ;  he  was  thereupon 
taken  into  custody  by  a  railway  servant,  under  the  direction 
of  a  superintendent,  to  the  police  station,  where  he  paid  the 
money  under  protest,  and  was  released.  The  Chester  station 
is  occupied  by  the  defendants  and  by  other  railway  compa- 
nies. One  of  the  witnesses  stated  that  he  believed  the  person 
who  took  the  plaintiff  into  custody  was  a  servant  of  the  de- 
fendants. The  plaintiff's  attorney  having  written  to  the  sec- 
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reUry  of  the  dofon  1  IM»  <  f»r  compensation,  r-  •  written   *  *  9 

answer  from  him,  r«  [M.  -tin.-  tl  ..  lit  be  fnrni-hed  with    ^  L  ^  — 

the  date  of  the.  transaction,  and  promising  to  make  the  ne- 

cessary inquiries.     He  afterwards  stated  that  it  was  an  awk- 

ward business,  and  that  tin-  l.lamo  would  fall  up"n  the  station 

clerk.     He  ulso  offered  to   repay  to  the  plaintiffs  attorney 

the  sum  of  it.   Cxi.  which  had  been  over   paid.     This  was 

refused,  and  he  thereupon  saw  the  plaintiff  upon  the  subject. 

It  was  held,  in  an  action  against  the  defendants  for  the  arrest, 

that  there  was  no  evidence  of  authority  for    the  arrest'or  of 

subsequent  ratification  by  them,  and  that  they  were  not  liable 

in  the  action.    It  was  questioned  whether  the  letterof  the  sec- 

retary   was    admi>M!  le    in  evidence   ai:ain>t    the  defendants. 

(Roe  v.  Birkenhead,  $*c.  Junction  Ruilw.  Co.,  6  Railw.  C, 

795.)     If  a  servant  of  a  corporation   aggregate   commit  an 

assault  by  the  authority  of  the  corporation,  an  action  of  tres- 

pass for  assault  and  battery  may  be  maintained  against  the 

corporation.     It  is  not  necessary  that  the  servants  should  be 

authorized  to  do  the  act  by  instrument  under  the  seal  of  the 

corporation.     If  an  assault  be  committed  on  the  behalf  and 

for  the  benefit  of  a  corporation  aggregate,  the  corporation 

may  ratify  the  act  of  the  agent,  and  if  they  do  so  they  render 

selves  liable  to  an  action  of  trespass  for  the  assault.     If 

a  servant  of  a  railway  company,  acting  on  behalf  of  the  com- 

.  'assault  and  imprison  a  passenger  to  compel  him  to  pay      [  *498  J 
his  fare  for  riding  in  the  carriages  of  the  company,  the  act 
of  the  servant  is  one   which  may  be  for  the  .benefit  of  the 
company,  and  may  be  ratified  by  tin  in.     (Eastern  Counties 
/:   >lw.  Co.  v.  Broom,  20  Law.  J.  Exch.  Ch.  1.  ;  iilw. 

C.  748;  6  Exeh.  :J14:  see  ante,  p.  20C,  n.  («}]  Cox  r.  Mi.l- 
laml  f.'ouniir*  Railw.  Co.,  8  Exth.  268,  ante,  p  80.)    (1) 

(I)  The  Plaintiff  bad  some  quicks  which  wore  carried  at  his  ex- 
pense by  the  Railway  Company  to  the  N  station  on  their  line.  By 
the  leave  of  P.,  a  servant  of  the  company,  styled  the  general  su- 
perintendent of  the  railway,  the  plaintiff  put  them  iuto  a  piece  of 
ground  of  the  company's,  adjoining  the  station,  to  keep  them  alive 
Afterwards,  wishing  to  remove  them,  he  applied  to  the  station 
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vants. 


clerk,  who  would  not  permit  him  to  take  them,  but  referred  him  to 
F  ,  who  refused  to  let  him  have  the  quicks.  He  subsequently  ap- 
plied to  B.,  the  managing  director  of  the  company,  and  met  with  a 
like  refusal.  The  plaintiff  thereupon  brought  trover  against  the  com- 
pany, but  offered  no  evidence  to  show  what  were  the  respective  du- 
ties of  the  superintendent  or  managing  director  of  the  railway  : 

Held,  that  it  was  the  duty  of  a  Railway  company  trading  large- 
ly as  carriers  on  their  line,  to  have  some  servants  authorized  to 
give  directions,  and  act  for  the  company  on  all  occasions  as  the  ex- 
igency of  the  traffic  might  require ;  that  the  jury  might  therefore 
infer  that  the  generaj  superintendent  and  managing  director  had 
authority  to  act  for  the  company  in  all  matters  in  the  course  of  the 
ordinary  business  of  the  company  as  carriers. 

Held,  further,  (Parke,  B.  dubitante,)  that  the  jury  might  also 
infer  that  it  was  within  F.'s  power,  as  general  superintendent,  to 
graiit  permission  to  the  plaintiff  to  put  the  quicks  into  the  company's 
land,  and  that  his  refusal  to  deliver  them  was  an  act  within  his  or- 
dinary business,  and  bound  the  company,  and  amounted  to  an  act 
of  conversion  by  them.  (The  Taff  Vale  Raihc.  Co.  v.  Giles,  22 
Eng.  Law  and  Eq.  202. 

See  note  on  page  724 — 726.) 

In  action  on  the  case  against  a  railway  company,  charging 
them  as  common  carriers  for  the  loss  of  a  package  entrusted 
to  them  to  carry,  subject  to  the  terms  of  a  special  notice  by 
the  company  not  to  be  responsible  for  articles  of  certain  de- 
scriptions or  of  a  certain  value,  unless  entered  and  paid  for  ac- 
cordingly,— the  declaration  alledged  a  loss  arising  from  the 
gross  negligence  of  the  company,  and  the  felonious  acts  of  their 
servants.  It  was  held  that  the  allegation  of  gross  negligence 
and  felony  by  servants  of  the  company  was  surplusage.  The 
company  pleaded  (except  as  to  so  much  of  the  declaration  as 
alleged  that  the  loss  arose  from  the  gross  negligence  of  the 
company  and  the  felonious  acts  of  their  servants),  that  the 
goods  were  within  the  description  and  of  the  value  mentioned 
in  the  notice,  and  that  their  nature  and  value  were  Dot  declared 
at  the  time  of  their  delivery  to  the  company.  The  plaintiff  new 
assigned  that  they  issued  their  writ  and  declared  thereupon,  for 
that  while  the  goods  were  in  the  custody  and  possession  of  the 
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company  as  such  common  carriers  they  were  feloniously  stolen    8*9  VICT. 

by  certain  forvants  of  tlie  company  unknown  to  the  plaintiff**  —— 

It   was  held,  on  special  demurrer,  that  the  new  assignment 

was  bad  applying  to  a   portion  of  the  declaration  to  which 

tin*  plea  was  not  addressed.    It  was  held  also  that  a  replication 

of  felony   by   the  company's  servants  only  without  alleging, 

gross  negligence  in  the  company,  would  have  been  bad.   (Butt 

r.  Great  Western  Railw.  Co.,  11  C.  B.  140 ;  see  ante,  p. 

491.) 

The  general  rule  of  law  as  to  negligence  is,  that  although  Action**. 
there  may  have  been  negligence  on  the  part  of  the  plaintiff  ^ 
yet  unless  he  might,  by  the  exercise  of  ordinary  care,   have  for  negligence 
avoided  the  consequences  of  the  defendant's  negligence,  he  is  Kneenwvn 
entitled  to    recover;    if    by  ordinary  care  he    might  have  injured- 
avoided  them,  he  is  the   author  of  his  own  wrong.     (Butter- 
field  v.   Forrester,  11  East,  60,  cited  by  Parke,  B.,  8  M  <fc 
W.  248;  Davies  v.  Mann,  10  Mee.  &  W  546;  Lynch  v. 
Nurdin,  1  Q.  B.  R.  29|;    Marriott  v.  Stanley,  1  Scott,  N. 
C  .392 ;  1  Man.  <fc  G.  568.)     In  an  action  on  the  case  for 
the  negligent  management  of  a  train  of  railway  carriages, 
whereby  it  ran  against  another  train,  in  one  of  which  the 
plaintiff  was  riding,  and  injured  him  the  defendants  pleaded 
that  the  parties  having  the  management  of  the  train  in  which 
the  plaintiff  was,  managed  it  so  negligently  and  improperly 
that,  in  part  by  their  negligence,  as  well  as  in  part  by  the 
defendant's  negligence,  the  defendant's  train  ran  against  the 
other  and  caused  the  injuries  to  the  plaintiff;    it  was  held, 
that  the  plea  was  bad  in  form,  as  amounting  to  not  guilty ; 
and  in  substance,  for  not  showing,  not  only  that  the  parties 
under  whose  management  the  plaintiff  was  were  guilty  of 
'negligence,  but  also  that  by  ordinary  care  they  could  have 
avoided  the  consequences    of   the  defendant's   negligence. 
(Bridge  v.  Grand  Junction  Railw.  Co.,  3  Mee.  &,  W.  244; 
Armitage  v.  Same  Co.,  6  Dowl.  340.) 

The  declaration  in  an  action  on  the  case   against  the  com- 
pany charged  that  they  were    owners  of  the  railway,  and 

of  carriages  used  by  them  for  the  conveyance  of  passengers 
VOL.  11.        13 
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way and  carriages,  the  plaintiff,  at  their  request,   became  a 
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passenger  in  one  of  the  carriages   for   reward   to  them,  and 

they  received  him  as  such  passenger ;  and  it  became  their 
duty  to  use  due  care  and  skill  in  conveying  him.  The  breach 
[  499  1  wagj  that  they  did  not  use  due  care  and  diligence  in  convey- 
ing him,  but  took  little  care,  and  so  negligently  and  unskil- 
fully conducted  themselves  in  carrying  him  and  managing  the 
carriage  in  which  he  was  a  passenger,  the  train  to  which  he 
was  attached,  and  the  engine  whereby  it  was  drawn  upon  the 
company's  railway,  that  the  carriage  was  thrown  off  the  rails 
and  the  plaintiff  injured.  Denman,  C.  J.,  told  the  jury  that 
they  must  be  satisfied  that  the  accident  had  been  brought 
about  by  the  negligence  of  the  defendants  in  the  course  of 
carrying  the  plaintiff  upon  the  railway;  and  that  it  having 
been  shown  that  the  exclusive  management  both  of  the  ma- 
chinery and  of  the  railway,  was  in  the  hands  of  the  defend- 
ants, it  was  presumable  that  the  accident  arose  from  their  want 
of  care,  unless  they  gave  some  explanation  of  the  cause  by 
which  it  was  produced,  which  explanation  the  plaintiff  not 
having  the  means  of  knowledge,  could  not  reasonably  be  ex- 
pected to  give.  His  lordship  adverted  to  the  evidence  given 
for  the  plaintiff  that  the  position  of  the  rails  had  been  some- 
what deranged  at  the  spot  where  the  accident  took  place,  and 
a  witness  expressed  his  opinion  that  the  train  must  have  been 
proceeding  at  a  speed  which,  considering  the  state  of  the  rails, 
was  hazardous.  A  verdict  was  given  for  the  plaintiff,  which 
it  was  held  he  was  entitled  to  retain.  ( Carpue  v.  London 
and  Brighton  Railw.  Co.,  5  Q.  B.  R.  757  ;  see  ante  p.  493.) 
The  common  law  imposes  a  duty  upon  the  proprietors  of  a 
navigation,  constructed  under  a  power  of  an  act  of  parliament, 
to  take  reasonable  care,  so  long  as  they  keep  it  open  for  the 
public  use  of  all  who  may  choose  to  navigate  it,  that  they  may 
navigate  it  without  danger  to  the  lives  or  property.  (Lancas- 
ter Canal  Co.  v.  Parnaby,  11  Ad.&  E.  232;  ante,  p.  457.) 
In  an  action  by  a  passenger  against  a  railway  company 
for  compensation  on  account  of  injuries  sustained  by  the 
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improperly  made,  but  which  had  been  constructed  under  the  - 

>f ' ''  " ' 
superintendence  of  a  competent  engineer,  the  judge  directed 

the  jury  that  the  question  for  them  to  consider  was,  whether 
tlu-  l>ri<l<;chad  been  constructed  and  maintained  with  suffi- 
earc  and  skill,  and  of  reasonably  proper  strength  with 
regard  to  the  purposes  for  which  it  was  made :  it  was  held 
that  the  direction  was  right.  (Grote  v.  Chester  and  Holy. 
head  Rail*.  Co.,  5  Railw.  C.  649 ;  2  Exch.  251.)  It 
•seems  that  in  such  case  the  mere  employment  of  a  compe- 
tent engineer  would  not  exonerate  the  defendant,  unless  they  f  *500  J 
had  used  reasonable  care  and  proper  materials  in  the  con- 
struction of  the  works.  (76.,  see  post,  p.  503.) 

A  passenger  in  a  public  conveyance,  injured  by  the  neg- 
ligent management  of  another  conveyance,  cannot  maintain 
an  action  against  the  owner  of  the  latter,  if  the  driver  of  the 
former,  by  the  exercise  of  proper  care  and  skill,  might  have 
avoided  the  accident  which  caused  the  injury.  (Thorough- 
good  v.  Bryan,  18  Law  J.  C.  P.  336.) 

A  declaration  against  a  railway  company  alleged  that  the 
plaintiff,  at  the  request  of  the  defendants,  became  a  passen- 
ger for  hire  in  one  of  their  trains,  for  reasonable  reward  to 
the  defendants  in  that  behalf,  and  that  in  consequence  of  the 
carelessness,  negligence,  and  want  of  skill  of  the  defendants 
and  their  servants,  the  train  ran  against  another  train  on  the 
line,  whereby  the  plaintiff  was  injured.  The  defendants 
pleaded  the  general  issue  with  a  traverse  of  the  plaintiff  be- 
ing a  passenger,  &c.  At  the  trial  it  appeared  that  the  train 
in  question  was  hired  of  the  company  by  a  society  for  an  ex- 
cursion, the  tickets  of  which  were  sold  and  distributed  by  the 
secretary  of  that  latter  body,  from  whom  the  plaintiff  pur- 
chased his,  and  that  the  accident  was  occasioned  by  the  train 
running  in  the  dark  against  another  train  which  was  standing 
still  at  an  intermediate  station  on  the  line :  it  was  held,  first, 
that  the  mere  fact  of  the  accident  having  occurred  was  pri- 
ma  facie  evidence  of  negligence  on  the  part  of  the  defend- 
ants. (Skinner  v.  London,  Brighton  and  Mouth  Coast 
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8&9VicT.    Railw.  Co.,  5  Exch,  787  ;  15Jur.  299.)     It   was  held,  sec- 

c   20 

,Q —    ondly,  that  there  was  evidence  to  go  to  the  jury  in  support  of 

the  allegation  that  the  plaintiff  became  a    passenger  for  hire 
with  the  company.     (70.) 

An  officer  of  the  post  office,  required  by  the  postmaster- 
[  500  J  general  to  be  conveyed  on  a  railway,  may  maintain  an  action 
against  a  railway  company  for  special  damage,  for  neglecting 
to  use  due  and  proper  care  and  skill  in  conveying  the  plain- 
tiff, and  for  such  negligent  and  unskilful  conduct  of  the  en- 
gine and  carriages,  and  the  railway  itself,  as  to  cause  a  vio- 
lent concussion,  whereby  the  plaintiff  was  injured,  and  pre- 
vented from  attending  to  his  business,  inasmuch  as  a  duty 
was  imposed  upon  the  defendants  by  the  1  &  2  Viet.  c.  98, 
ante  p.  1 — 12.  (Collet  v.  London  and  North  Western  Railw. 
Co.,  15  Jur.  1053 ;  20  L.  J.  Q.  B.  411.)  (1.) 

Liability  of        (1)  A  Railroad  Company  is  responsible   for  the  negligence   of 

railroad  cor-  wor]jmeD  although  they  are   employed   by  an   individual  who  has 

porations  to 

third  persons  contracted  to  construct  a  portion  of  the  road  for  a  stipulated  sum, 

for  the  negli-  ^  worji  ^{^  done  by  the  direction  of  the  Corporation.    (Lowell 

gence  of  their  *         . 

agents.  v.  Boston  and  Lowell  Railroad  Co.,  23  Pick.  24) 

And  so  the  proprietors  of  a  Railroad  who  receive  passengers  and 
commence  theii  carriage  at  the  station  of  another  road,  are  bound 
to  have  a  servant  there  to  take  charge  of  baggage  until  it  is  placed 
in  the  cars,  and  if  it  is  customary  for  the  baggage  master  of  the 
station,  in  the  absence  of  such  servant,  to  receive  and  take  charge 
of  such  baggage  in  his  stead,  the  Company  will  be  liable  for  bag- 
gage so  delivered  to  him.  (Jordan  v.  Fall  River  Railroad  Co., 
5  Cush.  69.) 

In  an  action  by  a  passenger  against  a  Railroad  Company  to  re- 
cover damages  for  an  injury  sustained  by  him  by  means  of  the 
negligence  of  the  Company's  servants  ;  in  estimating  damages,  the 
jury  have  the  right  to  take  into  the  account  the  pain  and  bodily 
suffering  which  the  plaintiff  has  endured  in  addition  to  the  loss  of 
time  and  the  pecuniary  expense,  and  compensate  him  therefor. 
(Morse  v.  The  Auburn  and  Syracuse  Railroad  Co.,  10  Barbour, 
Sup.  Ct.  621.) 

The  rule  of  In  Brand  v.  The  ScJienectady  Troy  Railroad  Co.,  (8  Bar- 
care  required  bour  g,:g  \  fae  ruie  was  \^  down,  that  where  both  parties  stand  on 
to  avoid  acci- 
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•qua)  ground  as  to  the   mean*  of  avoiding  accident*,  and  both  are   A  A  9  Vicr. 
engaged  in  a  lawful  business,  no  more  than  ordinary  care  and  dili- 

geneo  ca«»  be  required  of  either  party,  and  this  rule  wan  applied  to 

i,    -i        j    A       t    •  •*  denu ;    and 

a  ease  where  a  person  walking  upon  a  Railroad  track  in  a  city  was  when  nt>g)l. 

mo  over  bj  a  locomotive  apd  lender,  and  injured  thereby.  genne  is  ne- 

The  rule  was  said  to  be  the  same  in  such  case,  as  applies  to   a  ^**  TJTt^ 
collision  of  two  carriages  meeting  on  the  highway.    ( 7A.)  ofactton;  and 

80  in  Vermont,  the  rule  has  been  established,  that   though  there  of  j*.   J3l 
has  been  a  mutual  negligence  in  both  of  the  parties  in  the  perform-  when  »*  *>•• 
ance  of  some  duty,  yet,  a  Railroad  Company  are  bound  to  the  ex-  Uun  0.  law 
•rate  of  ordinary  care  in  running  their  engines   to  avoid    injury,    r  ^QQ  -i 
and  that,  when  the  facts  are  given  or  proved,  what  is  ordinary  care 
becomes  a  question  of  law.     ( Tiow  v.  Vermont  Central  Railroad 
Co.,  24  Vermont  487 ;    and  to  the  latter  position,  see   also  liar- 
ring  T.  New  York  and  Erie  Rtiilroad  Co.,  13  Burbour  U.  As  to 
the  rule  of  care  see  also  Quimby  v.    Vermont    Central  Railroad 
Co..  23  Vermont  388.) 

Ordinary  care  is  the  rule  where  both  parties  are  equally  in  the 
position  of  right,  and  independent  of  the  favor  of  each  other ;  but 
if  the  party  injured  is  enjoying,  a  privilege  or  favor  without  com- 
pensation of  the  party  complained  of,  the  rule  has  been  held  other- 
wise. (Aurora  Branch  Railroad  Company  v.  Griints,  13  Illi- 
nois r>85.) 

If  the  plaintiff  is  alone  in  fault,  or  if  both  parties  are  equally  in 
fault  there  can  be  no  recovery.  (16.)  See  also  7Yo«.  v.  Vermont 
Central  Railrtiad  Co.  24  Vermont  487. 

Where  the  owner  of  land,  who  has  claimed  and  received  dama- 
ges for  the  occupation  by  a  Railroad  Company  of  a  certain  breadth 
of  his  land,  and  brings  an  Action  against  the  Company  for  ii.jury 
to  his  woods  and  fences  from  sparks  from  the  Company's  engines, 
be  cannot  recover  unless  upon  proof  of  negligence,  uubkilfulnessor 
malice,  and  the  firing  of  the  woods  several  times  is  not,  in  itself, 
evidence  from  which  negligence  can  be  inferred ;  and  the  fact  that 
the  landholder  had  run  his  fence  inside  of  the  s;>ace  for  which 
damages  were  awarucd  him,  should  be  admitted  in  favor  of  the 
Company,  as  bearing  upon  the  question  of  negligence.  (Railroad 
Comjtany  T.  Ycitei  8  Barr  306.)  See  also  Burrouglis  v.  I  Inns- 
atonic  Riilrotul  Co.,  15  Connecticut  124 ;  and  McCreatly  v. 
SomJi  Carolina  Ruilioad  Co,  2  Slrobh.  330,  where  it  is 
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8  &  9  VICT    that  to  give  an  action  for  damages  to  property  near  a  Railroad,  oc- 

c    20 
-  casioned  by  sparks  of  fire  from  the  engine,  there  must  be  negligence 

in  the  Company  ;    but  in  the  latter  case,  a  question   is  made  as  to 
which  party  has  the  burden  of  proof  as  to  the  negligence,  Richard- 
son, J.,  holding  that  after  the  damage  was  shown,  it  was  for  the  de- 
[  500  ]     fondants  to  exculpate  themselves. 

In  the  case  of  Hart  v.  Western  Railroad  Corporation,  (13 
Metcalf  99,)  the  recovery  was  held  by  force  of  the  Massachusetts 
Statute  of  1840,  which  made  the  Company  liable  for  damages  so 
occasioned  by  fire  from  the  engines. 

So  if  a  slave  who  was  asleep  on  a  Railroad  track  is  killed  with- 
out the  fault  of  the  Railroad  Company,  the  owner  of  the  slave  can 
have  no  action  to  recover  damages.  (Felder  v.  Railroad  Co.,  2 
McMullan  403.)  So  a  Railroad  Company,  authorized  to  use  steam 
engines  on  their  road,  is  not  responsible  for  the  injury  or  disturb- 
ance resulting  from  the  use  of  such  engines,  near  the  road  of  a 
Turnpike  Company,  previously  chartered  unless  the  right  to  use 
such  engines  is  exercised  in  an  extraordinary  and  unlawful  manner, 
not  warranted  by  the  charter.  (Bmdentown  and  South  Amboy 
Turnpike  v.  Camden  4-  Amboy  Railroad  Co.,  2  Harr.  314.) 

The  proprietors  of  a  Railroad,  as  passenger  carriers,  are  bound  to 
the  most  exact  care  and  diligence,  not  only  in  the  management  of 
their  trains  and  cars,  but  also  in  the  structure  and  care  of  their 
track,  and  in  all  the  subsidiary  arrangements  necessary  for  the 
safety  of  their  passengers.  (McElroy  v.  Nashua  and  Lowell 
Railroad  Co.,  4  Cush.  400.) 

And  they  will  be  held  responsible  for  an  injury  sustained  by  a 
passenger  in  their  cars,  in  consequence  of  the  careless  management 
of  a  switch,  by  which  another  Railroad  connects  with  aud  enters 
upon  their  road,  although  the  switch  is  provided  by  the  proprie- 
tors of  the  other  road  and  attended  by  one  of  their  servants  at 
their  expense.  (16.) 

The  putting  up  notices  at  Railroad  crossings  and  ringing  a  bell 
when  engines  are  passing  over  the  road,  as  required  by  Statute, 
will  not  excuse  a  want  of  due  care  and  diligence  in  other  respects, 
if  the  circumstances  of  the  case  render  other  precautions  reason- 
able. (Bradley  v.  Boston  and  Maine  Railroad  Co.,  2  Cush  539) 

A  person  who,  while  lawfully  riding  on  an  engine  of  a  Railroad 
Company  on  their  road,  is  injured  by  a  collision,  with  another  en- 
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fine  of  their*,   the    collision   and   the   injury    being   occasioned   SAtVicr. 

I       »h|i 

by   the  grou  nrgligence  jf  tfo  engineer  of  the  other   engine, 

may  recover  damage*  of  the  Company  for  such  injury,  al- 
though the  plaintiff  is  a  (stockholder  in  the  Company,  riding  by 
invitation  of  the  President,  and  paying  no  fare ;  and  although  the 
engineer  whose  negligence  occasioned  the  injury,  had  been  expressly  [  500  ] 
forbidden  to  run  his  engine  over  the  road  at  that  time  (J'/iifa- 
deJjtiitu  ami  Knitting  Iltilroad  v.  Derby,  14  Howard  U.  8.  468.) 

A  Railroad  Company  is  liable  for  damages  to  the  owner  of  a  car, 
though  put  upon  the  road  by  another  person  in  pursuance  of  a 
license  from  the  Co.,  and  in  his  name;  aud,  although  loaded,  and 
the  tolls  for  the  car  paid  by  him,  and  the  car  in  his  care  and  custody, 
when  the  injury  happened  ;  provided  they  arise  in  consequence  of 
the  insufficiency  and  b»«d  stiff  and  condition  of  the  Railroad. 
(Cumber, and  and  Valley  Railr.  Co.  v.  Huges,  11  Penn  141.) 

If  an  encroachment  is  made  by  a  Railroad  Company,  upon  a 
turnpike  road,  and  tt  neglects  to  restore  the  turnpike  to  the  proper 
width,  and  ornita  all  other  precautions  to  prevent  accidents  in  con- 
sequence of  which,  the  noise  and  the  light  of  a  train  of  cars  upon 
the  Railroad  frighten  a  horse  lawfully  upon  the  turnpike,  and  cause 
his  death,  the  Railroad  Company  is  liable  to  the  owner  of  the  horse 
for  the  injury.  (AlosJiier  v.  Utica  and  Schenectday  Railroad  Co., 
8  Harbour,  Sup  Ct,  427.) 

Such  an  encroachment  by  a  Railroad  Company  upon  a  turnpike 
b  a  public  nuu  tnct,  for  which  any  person  sustaining  a  private  in- 
jury, may  maintain  an  action,  (lli.) 

Where  a  horse,  while  being  led  along  the  highway  by  his  owner, 
is  so  frightened  by  an  engine  and  train  of  cars  passing  upon  a 
Railroad  near  by,  that  he  bursts  a  blood  vessel  and  dies,  no  action 
will  lie  against  the  Company,  unless  the  injury  resulted  from  some 
wrongful  act  of  the  Company.  (76.) 

Where  the  charter  of  a  Railroad  Company  required  them  to 
purchase  a  turnpike  road  parallel  to  the  proposed  Railroad,  and 
assume  the  liabilities  of  that  Corporation,  before  they  should  be 
permitted  to  run  cars  upon  their  own  road ;  and  gave  them  the  right 
to  lay  their  Railroad  track  across  and  along  the  bed  ot  the  turn- 
pike ;  but  required  them  to  restore  the  road  to  its  former  state,  or 
b  a  sufficient  manner  not  to  impair  its  usefulness;  it  was  held,  that 
if  taking  a  part  of  the  bed  of  the  turnpike  for  the  track  of  the 
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8  &  9  VICT.  Railroad,  or  the  bringing  the  Railroad  into  close  proximity  to  the 
— — •  turnpike,  rendered  it  dangerous  to  persons  traveling  with  teams  on 
the  latter,  and  impaired  its  public  usefulness,  the  Railroad  Compa- 
ny were  bound  either  to  remove  the  roads  further  from  each  other 
or  separate  them  by  protecting  guards.  (  Woldron  v.  Utica  and 
[  500  ]  Schenectday  Railroad  Company,  8  Barbour,  Sup.  Ct.,  427.) 

The  omission  of  a  Railroad  Company  to  erect  and  maintain 
fences  and  cattle  guards,  •which  the  law  required  of  them,  for 
a  considerable  distance  at  a  place  so  public  and  common  as  that 
it  may  reasonably  be  expected  that  cattle  and  horses  will  stray 
upon  the  Railroad  track,  is,  in  law,  such  a  neglect  of  duty  as  will 
render  the  Company  liable  for  injuries  arising  solely  from  that  cause. 
(Trow  v.  Vermont  Central  Railroad  Co.,  24  Vt.  487.) 

And  when  the  facts  are  given  or  proved,  it  becomes  a  question 
of  law.  (Ib.) 

\\  here  it  appeared,  from  the  plaintiff's  own  testimony,  which 
was  clear  and  explicit  and  undisputed ;  that  the  gross  carelessness 
of  the  person  injured  contributed  to  the  injury  ;  held,  that  the  court 
properly  ordered  a  non  suit,  instead  of  submitting  the  question  of 
negligence  to  the  jury.  (Harring  v.  JSew  York  and  Erie 
Railroad  Company,  13  T  arbour  9.) 

Where  a  train  of  cars  ran  over  and  killed  two  slaves,  who  were 
lying  asleep  upon  the  track  along  a  straight  stretch  of  a  mile,  where 
the  slaves  could  be  seen  half  a  mile  off.  and  no  neglect  was  proved 
in  the  engineer,  but  he  was  proved  to  have  reversed  the  engine 
which  was  at  its  usual  speed,  when  within  twenty-five  yards  of  the 
slaves  ;  it  was  held,  that  neglect  was  a  question  of  law  to  be  de- 
termined from  the  facts,  that  it  was  not  to  be  presumed  from  the 
fact  of  killing ;  that  in  this  case,  as  the  negroes  were  rational  be- 
ings, it  was  to  be  presumed  by  the  engineer,  that  they  would  get 
out  of  the  way  until  became  near  enough  to  discover  that  they 
were  asleep,  when  he  reversed  the  engine.  (Herring  v.  Wilming- 
ton and  Raleigh  Railroad  Company,  10  Iredell  402.) 

A  Railroad  Company  when  running  their  engines  over  crossings 
are  bound  to  the  use  of  reasonable  care  and  diligence  to  prevent 
injuries  therefrom  to  travelers  on  the  road  crossed  ;  and  whether 
such  care  and  diligence  has  been  used  in  a  particular  case,  it  was 
held,  was  a  question  for  the  jury,  under  all  the  circumstances  of  the 
case.  (Bradley  v.  Boston  and  Maine  Railroad  Co.,  2  Gush.  539.) 
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In   the  trial  of  an  action  for  an  assault  and  battery,  brought   *£9  VICT. 

i          '  *M 

agaiuat  a  superintendent  of  a   Jlailroad  depot  for  expelling  the  — 
plaintiff  from  the  depot,  fur  a  supposed  violation  of  one  of  the  reg- 

ulations of  the  Railroad  Corporation,  the  defendant  cannot  giro  in  '*  '»'<*"•«« 

in  tuili  by 
evidence  former  violations  of  otiior  regulations  established  by  the  an<| 


Corporation.     (//«//  v.  7'<mrr,  12  Met  482.)  nulro.d 

panies  and 
When  a  defendant  is  sued  as  a  stockholder  in  a  Railroad  Cor-  their  BCMIM. 

poratiou  for  a  sum  remaining  duo  on  an  anettmenton  bis  shares  after 

r 

they  are  sold  for  non-payment  of  the  assessment  ;  it  was  held  to  be 
competent  and  sufficient  for  the  purpose  of  showing  him  to  be  such 
stockholder,  and  liable  for  the  assessment,  to  give  evidence  that  he 
signed  a  subscription  piper  for  shares  before  the  corporation  was 
organised,  that  he  attended  the  meeting  of  the  stockholders  for  the 
organization  of  the  company,  and  that  he  wrote  and  distributed 
votes,  and  that  he  himself  voted  for  directors.  (Lexington  and 
Wat  Cambritlge  Railroad  Co.  v.  dandier,  13  Met  311) 

The  fact  that  a  Railroad  Company  have  erected  fences  along  the 
line  of  their  road  against  the  land  of  an  individual,  is  not,  of  iUelf 
evidence  of  any  obligation  on  the  Uailroad  Company  to  make  and 
maintain  fences  for  the  benefit  of  such  person.  (Morss  v.  Boston 
and  Maine  Rat/road  Co.,  2  Cosh.  53  i.) 

Evidence  of  the  nature  of  the  plaintiff's  business  and  the  value 
of  bin  personal  services  in  conducting  it,  is  proper  for  a  jury  to  re- 
ceive in  estimating  his  damages  occasioned  by  the  negligence  of  a 
Railroad  Company,  but  the  opiuion  of  witnesses  as  to  the  amount 
of  the  lots  is  not  admissible.  (Li  neon  v.  Saratoga  Railrtnd 
Co.  23  Wind.  425  ) 

The  circumstance  that  purchasers  of  the  effects  of  a  Corpora- 
tion have  surrendered  them  t  j  another  Corporation  created  with 
the  same  or  similar  powers,  does  not,  by  itself,  warrant  the  inference 
of  an  agreement  before  the  sale  thus  to  convey  them.  (Alien  v. 
Montgomery  Railroad  Co.,  1  1  Alabama  437.) 

It  was  held  in  Ohio,  in  a  suit  against  a  Railroad  Company  as 
common  carriers,  for  the  loss  of  a  trunk  and  it*  TimttJrtsy  (hat  from 
the  necessity  of  the  ease,  the  owner  of  the  trunk  having  first  prov- 
ed the  delivery  of  the  trunk  to  the  Company  and  iu  loss,  was  a 
competent  witness  to  prove  its  contents  and  their  value  (Mad 
River  attd  LaJkt  Erie  Railroad  Company  v.  Fulton,  20  Ohio 
818,  Hitchcock,  Cb.  J.,  dissenting  ) 

VOL.  II.  14 
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6  &  9  VICT.        Held  further,  that  for  the  same  reasons  the  wife  of  the  owner  was 

c.  -JO. 
— a  competent  witness  to  prove  the  same  facts.  (If).) 

Held  also,  that  this  rule  would  not  be  extended  further  than  to 
the  proof  of  such  articles  as  are  commonly  carried  in  a  traveling 
trunk.  (Ib.) 

On  the  trial  of  a  petition  before  a  Sheriff's  jury  for   an  assess- 
ment of  damages  for  land  taken'for  a  Railroad,   evidence  is   not 
admissible  to  show  the  price  paid  by  the  respondents  for  land  ad- 
f  "00  J      joining  the  land  iu  question,  under  an  award  of  arbitrators  mutually 
agreed  upon  to  estimate  the  same.     (  White  v.   Fitchburgh  Rail- 
road Co.,  4  Cush.  440.) 
\ 

Where  a  Railroad  Company  obtained  a   deed  of  a  right  of  way 

from  a  landholder,  containing  this  clause,  "  with  liberty  to  make 
such  slight  alterations  in  the  route  now  surveyed  as  not  materially 
to  change  the  route  surveyed  ;"  it  was  held,  in  an  action  by  the 
grantor  against  such  company,  in  which  the  question  was,  whether 
the  road  was  located  on  land  covered  by  the  deed,  that  evidence 
of  the  situation,  value  and  condition  of  the  land  over  which  the 
road  was  formerly  surveyed,  as  well  as  of  that  over  which  the  road 
was  finally  located,  was  admissible,  in  order  to  show  the  material- 
ity of  the  change  of  location.  ( Carr  v.  Georgia  Railroad  Bank' 
ing  Company,  1  Kelly,  524.) 

The  custom  of  Railroad  Companies  to  allow  their  contractors  the 
free  use  of  their  own  roads,  cannot  be  extended,  and  made  evidence 
so  as  to  bind  a  Company  to  pay  the  expenses  of  its  contractors  on 
a  road  belonging  to  another  corporation.  ( Colcock  v.  Louisville 
Railroad  Co.,  1  Strobhart  329.) 

The  books  of  a  Corporation  are  admissible  for  the  purpose  of 
showing  the  regularity  and  legality  of  its  proceedings.  They  are 
sufficient  prima  facie  to  show  that  the  pre  requisites  of  a  Statute 
have  been  complied  with,  so  as  to  give  a  corporation  existence. 
(Ryder  v.  Alton  and  Sangamon  Railroad  Co.,  13  Illinois  516.) 

And  as  against  a  subscriber,  the  minutes  of  a  Board  of  Com- 
missioners for  taking  stock  are  presumptive  evidence  to  establish 
that  the  requisitions  of  the  charter  have  been  complied  with,  and 
that  the  corporation  came  regularly  into  existence.  (Ib.) 

Upon  whom       jn  an  action  on  the  case  brought  by  the  owner  of  cattle  against 

is  the  onus  ,.  Al    . 

probandi        a  Railroad  Co.  for  killing  his  cattle,  by  meaus  of  their  engine,  it 
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WM  held,  not  to  b«  incumbent   upon    t!,<-   plaintiff  in  opening  hi*     8&9Vtcr. 

r  £0. 

unry  and  usual  conduct  and  ;  n  the 

heci.  ft), 
management  of  locomotive  engines   and  trains  on   Railroads    tin 

luces,  and  if  the  defendants  desire  the  benefit 
of  t!  e  rules  of  engineering,   under   such   circumstances,   f>r  their 

-how  tin-  i-ti-toni.    ami  reasonable,       [  500  J 

of  w 'iicli  the  ju:  'iidire.    it  will  avail    the  party. 

T.  Vermont  Central  llailroul  Co.,  23  Vermont,  8  Wash.  387.) 

on  the  case  against  a  Railroad  Company  for  neg- 
ligently r  u  :n:  in  L'  tli.-ir  cars  against  tin-  (.I  initiflTs  waggon  while  he 
was  crossing  the  track  of  the  Railroad ;  it  was  held,  that  the  plain- 
tiff must  show  affirmatively,  negligence  on  the  port  of  the  Railroad 
Company,  and  that  he  was  free  from  negligence,  to  entitle  him  to  re- 
cover. (Spencer  T.  Utica  and  ScJtenect jsly  Railroad  Co.,  5 
Barb  »'t.,  337.) 

A  general  law  which  requires  that  a  bell  or  whistle  shall  be  at- 
tached to  each  locomotive  engine  upon  a  Railroad,  which  shall  be 
rang  or  whistled  before  crossing  any  other  road  is  applicable  to  and 
binding  on  Railroad  Corporations,  created  before  the  passage  of  the 
law,  and  the  omission  to  give  the  re  mired  signal  constitutes  a  pri- 
ma  facia  case  of  negligence.  (Galena  and  Chicago  Union 
road  Co.  v.  Loomis,  13  Illinois  548.) 

But  in  such  case,  though  no  signal  was  given,  yet  the  Railroad 
Corporation  are  not  liable  for  any  and  all  damages,  which  a  person 
may  sustain.  To  render  th«>m  liable  tor  the  not  giving  the  signal, 
the  injury  must  be  the  result  of  a  want  of  it,  and  the  onus  is  not 
tlirou  n  u[.on  the  Corporation,  but  the  plaintiff  must  give  evidence 
to  show  that  the  injury  was  caused  by  the  want  of  a  signal.  (16.) 
See  also  Sayer  v.  Port$nioutk  S.  and  P.  and  E.  Railroad  Co., 
31  Maine  '.i'-iS,  as  to  when  the  burden  of  proof  will  be  on  the  own- 
er of  the  goods. 

A  railway  company  is  not  bound  to  carry  a  mail  guard  with  Mail  guard, 
bags  at  the  same  rate  as  an  ordinary  passenger  ;  and  before 
the  postmaster-general  can  compel  a  railway  company  to  car- 
ry such  mail  bags,  a  privity  must  exist  between  them  by  the 
it  ion  of  a  contract.  (/»'<-'.  v.  Irish  Nouth- Eastern 
K«il,r.  < :,..  1  1, .  L.  R.  N.  S.  29 ;  see  7  &  8  Viet  c.  80  •. 

1  1.  <in(c  j».    i.">.) 
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8  &9Vicr.  By  the  statute  1  Yict.  c.  cxix.,  the  London  and  Brighton 
Railway  Company  are  empowered  to  make  a  railway  from 
London  to  Brighton,  and  to  become  the  carriers  of  passen- 

When  notice 

of  action  not  gers  and  goods  upon  the  line,  receiving  certain  rates  or  tolls 
required  m     *for  so  doing,  authorized  by  the  act.     Other  persons  are  also 

action  by 

passenger  for  at  liberty  to  become  carriers  upon  the  line,  upon  payment  of 
I  *^01  I  sucn  rates  and  tolls  as  shall  be  demanded  by  the  company, 
and  authorized  by  the  act.  By  section  253,  "  no  action, 
suit,  or  information,  nor  any  other  proceeding,  of  what 
nature  soever,  shall  be  brought,  commenced  or  prosecuted 
against  any  person  for  anything  done  or  omitted  to  be  done 
in  pursuance  of  this  act,  or  in  execution  of  the  powers  or 
authorities,  or  any  of  the  orders  made,  given  or  directed,  in, 
by  or  under  this  act,  unless  twenty-one  days  previous  notice 
in  writing  shall  be  given  by  the  party  intending  to  com- 
mence and  prosecute  such  action,  &c.  to  the  intended  de- 
fendant, nor  unless  such  action,  &c.,  shall  be  brought  or  com- 
menced within  six  calendar  months  after  the  act  committed, 
or,  in  case  there  shall  be  no  continuation  of  damage,  then 
within  six  calendar  months  next  after  the  doing  or  commit- 
ting such  damage  shall  have  ceased,  nor  unless  such  action 
shall  be  brought  in  the  county,  &c.  where  the  matter  in  dis- 
pute or  cause  of  action  shall  arise,"  &c.  The  company  had 
themselves  become  carriers  upon  the  line.  In  an  action 
against  the  company  as  owners  and  proprietors  of  the  railway 
for  not  safely  carrying  and  conveying  the  plain  tiff  in  one  of 
the  carriages  upon  the  railway,  whereby  the  plaintiff  was 
much  wounded  and  injured,  &c.,  it  was  held  that  they  were 
not  entitled  to  notice  of  action  as  for  a  thing  done  or 
omitted  to~  be  done  in  pursuance  of  the  act.  It  seems  that 
in  actions  against  a  company  for  negligence  in  not  safely 
carrying,  &c.,  the  onus  is  upon  the  defendants  to  explain 
the  cause  of  the  occurrence,  and  to  show  that  it  was  not 
occasioned  by  any  misconduct  or  negligence  for  which  they 
would  be  liable.  (Car/me  v.  London  and  Brighton  Railw. 
Co.,  Law  J.  1844,  Q.  B.  133.) 
Before  the  act  for  compensating  the  families  of  persons 
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killed  by    accident.*,    no  action    at    law    was   maintainable 

•gainst  a  person  who  by  his  wn-nglul  net,  neglect,  or  di»- 

fault,  mi,  'ht   have  the  death   of  another  person,  but 

U  «l.i  •!,   hi  1     more  1  to  or  caused  the  death  of  man, 

were  imbjert  t  >  f  >rf  iture  as  deodands,  which  are  now  abol-  c«u»,ng 

.  i  i 
ished.      (0&-  10  Vii-t.  C.  UJ.) 

,   ^ 

WI  r  the   death  of  a  person  shall  be  e>md  by 


wrongful  act.    inflect,   <>r  default,  and  the  act,  neglect  or  •««»<ii»«  the 

!t  U  such  as  would  (if  di-uth   had   not    ensued)  have  p^*Mn  in. 
entith-d  iln-  party  injured  to  maintain  un  action  and  recover  jured. 
damages  in  respect  thereof,  then  and  in  every  such  case  the 
person  who  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  (if  thf»  person  injured,  and  although  the  de-ith   shall 
h.r,  «•  ITCH  caused  under  such  circumstances  as  amount   in 
law  to  felony.    (9  <k  10  Viet.  c.  93,  s.  1.) 

That  every   such  action   shall   be  for  the  benefit  of  the  Action  to  bo 
wife,  husband,  parent  and  child  of  the  person  whose  death 


shall  have  been  so  caased,  and  shall  be    brought  by  and  in  relaiion*.  and 
the  name  of  the  executor  or  administrator  of  the  person  de-  brought  by 
ceased  ;    and  in  every  such  action  the  jury  may   give  such  and  in  <be 
•damages  as  they  may  think  proportioned  to  the   injury  rc' 
suiting  from  such  death  to  the  parties  respectively  for  whom 
and  for  whose  benefit  such  action  shall  be  brought  ;    and  the 


amount  so  recovered,  after  deducting  the  costs  not  recovered      [  '602  J 
from  the  defendant,   shall  be  divided  amongst   the  before- 
mentioned  parties  in  such  shares  as  the  jury  by  their  verdict 
•hall  find  and  direct.     (76.  s.  2.) 

Provided  always  and  be  it  enacted,  that   not   more  than  Only  one  ac- 
one  action  shall  He  for  and  in  respect  of  the  same  subject- 


•Alter  of  complaint  ;    and  that  every  such  action   shall  be  «*«»«>«nced 
comm  need   within  twelve  calendar  months  after  tue  death 


of  such  daeeaeed  person.    (Ib.  s.  3.) 

That  in  every  such  action  the  plaintiff  on  the  record  shall  Plaintiff  to 
be  required,  together  with  the  declaration,  to  deliver  to  the 
defendant  or  his  attorney,  a  full  particular  of  the  person  or 
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<•  20. 

Sect,  «•»!) 
the  person 
for  whom 
such  da- 
mages shall 
be  claimed. 
Construction 
of  act. 

[  503] 


Act  not  to 
apply  to 
Scotland. 

Actions  by 
representa- 
tives of  per- 
sons killed 
by  accidents 
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persons  for  whom  and  on  whose  behalf  such  action  shall  be 
brought,  and  of  the  nature  of  the  claim  in  respect  of  wliich 
damages  shall  be  sought  to  be  recovered.  (76.  s.  4.) 

That  the  following  words  and  expressions  are  intended  to 
have  the  meanings  hereby  assigned  to  them  respectively,  so 
far  as  such  meanings  are  not  excluded  by  the  context  or  by 
the  nature  of  the  subject-matter;  that  is  to  say,  words  de- 
noting the  singular  number  are  to  be  understood  to  apply 
also  to  a  plurality  of  persons  or  things  ;  and  words  denoting 
the  masculine  gender  are  to  be  understood  to  apply  also  to 
persons  of  the  feminine  gender  ;  and  the  word  ';  person  " 
shall  apply  to  bodies  politic  and  corporate  ;  and  the  word 
"parent"  shall  include  father  and  mother,  and  grandfather 
and  grandmother,  and  stepfather  and  stepmother  ;  and  the 
word  "  child  "  shall  include  son  and  daughter,  and  grand- 
son and  granddaughter,  and  stepson  and  stepdaughter.  (Ib. 
s.  5.) 

This  act  does  not  apply  to  Scotland.  (Ib.  s.  6.) 
An  action  on  the  stat.  9  &  10  Viet.  c.  93,  can  only  be 
maintained  in  cases  where  the  deceased  could  have  main- 
tained the  action  if  alive  ;  therefore,  if  in  an  action,  where 
the  death  is  alleged  to  have  been  caused  by  the  negligence 
of  the  defendants'  servants,  it  be  shown  that  the  deceased 
by  his  own  negligence  or  carelessness  contributed  to  the 
accident,  the  defendant  would  be  entitled  to  a  verdict. 
(  Tucker  v.  Chaplin,  2  Car.  &  R.  730.)  The  rule  as  to  this 
in  actions  on  this  statute,  is  the  same  as  if  the  injured  person 
had  himself  brought  the  action.  (Ib.  See  Throughgood  v. 
Bryan,  18  Law.  J.  C.  P.  336.) 

To  a  declaration  in  case  by  an  administratrix,  alleging 
that  by  the  defendant's  negligence  in  erecting  a  coffee 
roasting  apparatus,  it  exploded  while  the  deceased  was  using 
it,  and  he  was  thereby  killed  ;  the  defendants  pleaded  that 
the  apparatus-  was  unsafe  and  dangerous  at  the  time  when, 
&c.,  and  they  had  informed  and  cautioned  the  deceased  that 
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it  was  not,  and  it  \*  :  be  fit  to  lie  used  on  that  day,  and   «  *»  Tier 

iic6tr<l  I  iiu  imt  to  use  it,  concluding  with  a  verification.— 
On  special  demurrer,  it  waa  held,  that  the  plea  did  not  pre- 
sent a  confession    and    avoidance   of    the  whule    cause  of 
'action,  hut  waa  an  informal  traverse  of  a  part  only,  and      I   ^  3  J 

fore  bad.    (Dakin  v.   Brown,   18  Law.  J.  C.  P.  344  ; 
8  C.  B.  92.) 

The  liability  of  any  one  other  than  the  party  actually 
y  of  any  wrongful  act,  proceeds  on  the  maxim.  "  Qui 
facit  per  alinm  facit  per  se"  but  this  rule  does  not  apply  to 
a  ease  where  the  party  sought  to  be  charged  does  not  stand  in 
the  character  of  employer  to  the  p  irty  by  whose  negligent  act 
injury  has  been  occasioned.  (Hobitt  v.  London  and  North, 
Western  Railw.  Co.,  6  Railw.  C.  189  ;  Qitarman  v.  Bur- 
nett, 6  Mee.  &  W.  499  ;  Rapson  v.  Cubitt,  9  Mee.  &  W. 
710;  Milligan  v.  Wedge,  12  Ad.  <k  E.  737  ;  Alien*.  Hay- 
ward,  16  Law.  J.  Q.  B.  99.)  In  an  action  for  negligence  there 
is  no  distinction  between  injuries  arising  from  the  careless 
and  unskilful  management  of  an  animal  or  other  personal 
chattel,  and  an  injury  resulting  from  the  negligent  manage- 
ment of  fixed  real  property,  unless  perhaps  where  the  act 
complained  of  is  of  such  a  nature  as  to  amount  to  a  nuisance. 
Therefore  where  a  company,  empowered  by  act  of  parliament 
to  make  a  railway,  engaged  with  a  contractor  to  construct  a 
certain  viaduct,  parcel  of  it,  and  through  the  negligence  of 
the  workmen  employed  by  the  contractor  a  stone  fell  on  a  man 
under  the  viaduct  and  killed  him,  it  was  held,  that  the  com- 
pany  were  not  liable  to  an  action  by  his  personal  representa- 
tive, under  the  9  &  10  Viet.  c.  98,  although  by  the  terms  of 
the  deed  of  contract  the  company  reserved  to  themselves  the 
right  of  dismissing  incompetent  workmen,  should  such  be 
employed  by  the  contractor.  (Reedie  v.  London  and  North 
Western  Railw.  Co.,  Hobbilt  v.  Same.lb  Jur.  659  ;  6  Railw. 
C.  184  ;  see  ante,  p.  499.) 

A.  master  is  not  in  general  responsible  to  his  servant  for 
an  injury  occasioned  by  the  negligence  of  a  fellow  servant, 
whilst  acting  in  one  common  service,  provided  the  master 
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8  &  9  VICT.   shall  have  taken  due  care  not  to  expose  his  servant  to  unrea- 

c    20 

Sect  89 sonable  risks.     But  in  such  a  case  the  master  is  not  exempt 

from  responsibility,  where  the  servant  injured  was  not  at  the 
time  of  the  injury  in  the  master's  service.  H.,  a  servant  of  a 
railway  company,  in  the  discharge  of  his  duty,  was  in  a  train 
I  503  ]  under  the  guidance  of  others  of  their  servants,  and  by  the 
neglect  of  such  servants,  whilst  they  were  engaged  together, 
a  collision  took  place  and  H.,  was  killed  ;  it  wa<*  held,  that 
his  administratrix  could  not  maintain  an  action  against  the 
company  under  the  stat.  9  &  10  Viet.  c.  93.)  (Hutckinson 
v.  York,  Newcastle  and  Benoick  Railw.  Co.,  6  Railw.  C. 
580  ;  Wig-more  v.  Jay,  Ib  589,  n. ;  see  Priestly  v.  Fowler 
3Mees.  &  W.I.) 

Of  liability  of      0)  ^  principal  is  not  liable  to  one  agent  or  servant  for  an  injury 

a  railway  co.  sustained  by  him.  in  consequence  of  the  misfeasance  or  negligence 

to  one  agent 

for  the  ne»li-  °f  another  agent  or  servant  of  the  same  principal,  while  engaged 

gence  «.f  an-  in  the  same   general   business.      (Coon  v.   Syracuse  and    Utica 
other  agent. 

Railroad  Co.,  b  Barbour,Sup.  Ct.,  231.) 

Hence  it  was  held,  that  a  trackman  could  not  recover  against 
the  Railroad  Company  for  an  injury  received  by  being  run  over  by 
a  train  of  cars  belonging  to  the  Company.  (Ib.)  See  also  Murry 
v.  5.  C.  Railroad  Co.,  I  McMullan  385.) 

And  in  Hnys  v.  Western  Railway  Co  ,  3  Gushing  270,  it  was 
held,  that  a  Railroad  Company  was  not  liable  to  one  brakeman  for 
the  negligence  of  another  brakeman  engaged  in  the  same  service, 
although  the  latter  was  at  the  same  time  the  acting  conductor  of  a 
train  of  freight  cars,  and  that  it  was  of  no  consequence  whether 
the  Company  were  short  of  hands  or  not,  provided  the  injury 
would  not  have  happened  if  the  latter  brakeman  had  done  his  duty. 
And  where  a  llailroad  Company  employed  a  person  who  was  trusty 
and  careful  in  his  general  character,  to  tend  the  switches  on  their 
Road,  and  after  he  had  been  long  in  their  employ,  they  engaged 
B.  to  run  the  passenger  train,  he  knowing  of  the  employment  and 
character  of  the  person  who  tended  the  switch ;  it  was  held,  that 
the  Company  were  not  liable  to  B.  for  damages  sustained  by  him 
from  the  carelessness  of  the  person  tending  the  switch.  (Farwett 
v.  Boston  and  Worcester  Railroad  Co.,  4  Metcalf  49.) 
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Bat  in  Ohio  it  is  nettled  that  a  Corporation  U  liable   for  injuries   8  A.  9  Virr. 
netived  by  iU  employee*,  while  in  the  usual  course  of  their  employ-  - 
saeut,  occasioned  by  the  oegligonee  of  a  superior  servant  or  employee 
of  the  Corporation.     (Little  Miami  Railroad  Co.  v.  Stevens,  20 
Ohio  4  15.) 

The  engineer  in  the  above  case,  was  under  the  control  of  the  f  503  j 
con.hu  t.-r.  .in.!  !..•  -i:ll  reddMMgtfc]  "  ••  -  '"  "''  ''"•  '•'  •-'••-'  '•'  •  "t" 
the  conductor,  and  had  hi*  remedy  against  the  Railroad  Company. 
But  it  has  been  held,  that  no  private  action  can  be  sustained 
•gainst  an  overseer  of  a  road  by  a  superior,  for  damages  sustained 
by  his  neglect.  (  Thornton  v.  Sjrragve,  5  Texas  587  ;  Lynn  v. 
Adam*,  2  Carter,  Indiana,  143.) 

The   plaintiff  was  a  guard  in  the  service  of  the  defendants,  a  When  •err- 
Railway  Company,  and  his  duty  was  to  attach  certain  carriages  to  ri 


f  action 

the  engine  of  a  goods  train,  and  to   despatch  the  same   within  a  «§»'«»'  the 

_  .   .      ..  ,,        ....  .         -    master  for  an 

certain  tune,  so  as  to  avoid   collision  with  a  passenger  train.     In 


eoneequencc  of  the  plaintiff's  not  having  bad  another  person  to  as-  injury. 
sist  him,  the  engine  started,  threw  him  upon  the  rails,  and  a  truck 
pessed  over  bis  arm.  The  plaintiff,  for  three  months  previously, 
had  done  the  same  work  without  any  assistance,  and  without  making 
any  objection.  //<•///,  in  an  action  by  the  plaintiff  against  the  de- 
fendants for  compensation  for  the  injury,  that  the  plaintiff  having 
voluntarily  undertaken  the  duty,  was  not  entitled  to  recover.  (Skip 
r.  The  Eastern  Counties  Kailiray  Co.,  24  Eng.  Law  and  Eq. 
896.) 

The  plaintiff,  who  was  in  the  employment  of  the  defendants, 
a  Railway  Company,  his  duty  being  to  attach  the  carriages  of  the 
luggage  trains  to  the  locomotive  engine,  was  thrown  under  the 
carriages,  and  severely  injured.  There  was  evidence  that  the 
Company's  staff  for  the  performance  of  this  work  was  not  sufficient, 
but  the  plaintiff  had  been  employed  in  this  particular  service  for 
several  months  prior  to  the  accident,  and  had  not  made  any  com- 
plaint on  the  subject  to  the  Company.  JIM,  that  the  Company 
was  not  liable. 

Under  such  circumstances,  it  is  not  a  question  for  the  jury  wheth- 
er the  number  of  servants  employed  by  the  Company  is  sufficient 
for  the  performance  of  the  work.  (SJiipp  v.  The  Eastern  Coun- 

ties Railw.  Co,  9  Welsby,  Hurlstone  and  Gordon's  Rep.  221.) 
TOL.  U.         16 
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8  &  9  VICT.        In  an  action  under  the  act  by  an  executor  or  administrator, 
c.  20. 
-— —     the  damages  are   not  to  he  estimated  according  to  the  value 

How  dam-  of  the  deceased's  life,  calculated  by  annuity  tables,  but  the 
'°  ,  jury  should  give  what  they  consider  a  fair  compensation. 
(Armworth  v.  South- Eastern  Railw.  Co.,  11  Jur.  758.) 
In  an  action  by  a  widow,  under  stat.  9  &  10  Viet.  c.  93,  to 
recover  compensation  for  the  injury  resulting  to  her  from 
the  death  of  her  husband,  by  the  wrongful  act,  neglect  or 
[  *504]  *default  of  the  defendant,  the  jury,  in  assessing  damages,  are 
confined  to  injuries  of  which  a  pecuniary  estimate  may  be 
made,,  and  should  be  directed  that  they  are  not  to  take  into 
their  consideration  the  mental  suffering  of  the  plaintiff. 
(Blake  v.  Midland  Counties  Railw.  Co,,  16  Jur.  562 ;  21 
Law.  J.  Q.  B.  233.)  In  an  action  brought  under  the  9  &  10 
Viet.  c.  93,  by  the  representatives  of  a  deceased  party,  the 
declaration  need  not  negative  the  existence  of  any  relations 
entitled  to  compensation  other  than  those  on  whose  behalf 
the  action  purports  to  be  brought.  (Barnes  v.  Ward,  9  C. 
B.  392.)  (1) 

(1)  In  New  York,  it  was  held,  that  in  an  action  on  the  case  for 
damages  arising  from  negligence,  the  Judge  should  not  charge  the 
Jury  that  in  estimating  the  damages,  they  may  take  into  considera- 
tion the  probable  expenses  of  conducting  the  suit  beyond  the*  tax- 
able costs  and  counsel  fees.  (Lincon  v.  Saratoga  Railroad  Co., 
23  Wend.  425.) 

It  had  been  decided  that  the  coroner  of  a  borough  had  no 
Coroner  only  iurisdiction  to  take  an   inquisition  in  a  case  of  accidental 

within  whose 

jurisdiction    death,  where  the  cause  of  death  arose  out  of  the  borough, 
the  body  is     though  the   death   tcok   place  within   it.     (Reg.  v.  Great 

lying  dead  r, 

shall  hold  the  Western  Railw.  Co.,  3  Railw.  C.  161.)     But  the  law  in  this 

inquest.         respect  has  been   since  altered,  for  it   is   now  provided  that 

the  coroner  only  within  whose  jurisdiction   the  body  of  any 

person  upon  whose  death  an  inquest  ought  to  be  holden,  shall 

be  lying  dead  shall  hold  the  inquest,   notwithstanding  that 

the  cause  of  death  did  not  arise  within  the  jurisdiction   of 

such  coroner.     (6  &  7  Viet.  c.  12,  e.  1.) 

Provision  for      ^or  tne  PurPose  °f  holding  coroners'  inquests,  every  de" 
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tached  part  of  a  county,  riding  or  division, shall  be  deemed   8&9  VKT. 
to  be  within  that  county,  riding  or  division,  by  which  it  is  - 
wholly  surrounded,  or  where  it  is  partly  surrounded  by  two  4m«fhtd 
or  uure  counties,  ridings 'or  divisions,  within  that  one  with  £ 
which  it  had  the  longest-  common   boundary.     (6   <fc  7  Viet. 
<•    1  _,  s.  2.)    As  to  every  such  detached  part  of  any  county 
for  which,  on  the  llth  April,  1843,  there  was  a  coroner  ap- 
pointed for  and  acting  in  such  detached  part,  such  coroner 
shall  (if  living  on  9th  August,  1844,  and  not  having  resigned 
or  been  removed  from  his  office  otherwise  than  by  the  opera- 
tion of  G  &  7  Viet.  c.  12)  continue  to  hold  and  exercise  his 
former  office  and  jurisdiction  ^within  such  detached  part  for 
so  long  a  time  and   in  suoli  manner  as   such  coroner  would 
have  done  if  the  6  &  7  Viet.  c.  12,  had  not  passed.     (7  <k  8 
Viet.  c.  92,  s.  23.) 

If  a  verdict  of  murder  or  manslaughter,  or  as  accessory  Parties  may 
before  the  fact  to  any  murder,  shall  be  found  by  the  jury  at 
any  such  inquest,  against  any  person  or  persons,  the  coroner 
holding  the  said  inquest,  and  the  justices  of  oyer  and  termi- 
ner  and  gaol  delivery  for  the  county,  city,  district,  or  place 
in  which  such  inquest  shall  be  holden,  and  all  other  persons, 
shall  have  the  same  powers  respectively  for  the  commitment, 
trial,  and  execution  of  the  sentence  of  the  person  or  persons 
so  charged  as  they  then  (11  April,  1843)  by  law  possessed 
with  regard  to  the  commitment,  trial,  and  execution  of  the 
sentence  upon  any  person  or  persons  committed  and  tried 
within  the  jurisdiction  where  the  death  happened.  (6  &  7 
Viet.  c.  21,  s.  3.) 

Coroners    inquisitions  having  in    many   instances   bean* 
quashed  on  account  of  technical  defects.  (Reg.  v.  Brownlow, 
11  A.  <fc  E.  119;  8  Dowl.  P.  C.  157  ;  3  P.  <fc  D.  62;    4  Jur. 
103 ;  In  re  Dawes,  8  A.  dc,  E.  986 ;  IP.  &  D.  146  ;  In  re     ,  .^  , 
Galley,  8  B.  <fc  Ad.  230 ;  Ex  parte  Carruthers,  2  M  <fc  R. 
897;    Rtg\.   We»t,  I  G  &,  D.  481 ;    5  Jur.  484;  Reg.  v. 
ftsilifuhi,  8  Dowl.  P.  C.  517,)    any  judge  of  either  of  the 
courts  at  Westminster,  or  any  judge  of  assize  or  gaol  delivery, 
if  he  shall  so  think  fit,  may,  upon  the  occasion  of  auy  coro- 
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8  &  9  VICT.  ner's  inquisition  being  called   in  question  before  him,  order 

: '• —    tlie  same  to  be  amended  in  any  of  the  respects  mentioned  in 

Sect.  89  •      J 

the  act  6  &  7  Viet.  c.    83,  s.    2.     This  act  extends  only  to 

England  and  Wales.     (Ib.  s.  3.) 

One  inquisition  may  be  taken  on  the  dead  bodies  of  seve- 
[  505  J     raj  persons  who  have  been   killed   by  the  same  cause  and 
died  at  the  same  time.     (Reg.  v.  West,  1  Gale  &  D.  481 ;  5 
Jur.  484.) 

Power  is  given  to  coroners  to  compel  the  attendance  of 
jurors  and  witnesses  on  taking  an  inquest.  (7  &  8  Viet.  c. 
92,  s.  17.) 

Medical  wit-  The  coroner  may  by  summons,  the  form  of  which  is  given 
nesses.  ^y  ^  act^  requjre  tne  attendance  of  medical  witnesses,  and 
direct  the  performance  of  a  post  mortem  examination.  (  6  & 
7  Will.  4,  c.  89,  s.  1.)  A  majority  of  the  jury  may  require 
the  coroner  to  summon  additional  medical  evidence,  if  the 
first  be  not  satisfactory.  (76.  s.  2.)  The  "fees  of  one  guinea 
for  attendance  where  there  is  no  post  mortem  examination, 
and  of  two  guineas  where  a  post  mortem  examination  shall 
be  directed  by  the  coroner,  are  to  be  paid  to  the  medical 
witnesses  out  of  the  poor's  rates  of  the  parish  in  which  the 
death  happened.  (Ib.  ss.  3,  4.)  Medical  men  neglecting  to 
attend  are  liable  to  a  penalty  of  5/.  recoverable  before  two 

justices.     (Ib.  s.  5.) 

Action  In  an  action  on  the  case  against  a  railway  company  the 

against  rail-  <jeciaration  stated,  that  the  defendants  by  their  servants,  so 

way    com- 
pany  for  fire  carelessly,  negligently,  and  improperly  managed  their  steam 
occasioned^  enginc  an(j  tne   gre   therein  contained,  that  through    such 
engines.          negligence,  &c.   divers  sparks  and  portions  of  the  said  fire 
passed  from  the  steam-engine  'of  the  defendants  to,  into  and 
upon  a  certain   rick  of  beans  of  the  plaintiff,  standing  in  a 
field  near  the  said  railway,  which  by  means  thereof  became 
ignited,  burnt  and  consumed  ;     the   defendants  pleaded  not 
guilty,  on  which  issue  was  joined.     In  a  special  case,  stated 
for  the  opinion  of  the  court  under  a  judge's  order  (by  3  &  4 
Will.  4,  c.  42,  s.  25),  it  was  stated  that  the  plaintiff  had 
erected  the  rick  about  eleven  yards  from  the  rails    of  the 
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railway  ;  that  tf»  engines  and  Iwiler  used  upon  this  railway 
were  such  an  are  usually  employed  on  railways,  and  were 
wed  at  the  time  of  setting  fire  to  the  rick,  in  the  ordinary 
manner  and  f«>r  the  purposes  authorised  hy  the  act  ;  it  was 
that  upon  this  statement  there  was  evidence  for  the 
jurv  on  the  question  of  negligence  in  the  defendants,  and 
that  they  were  not  entitled  to  a  nonsuit,  and  consequently, 
that  the  case  was  improperly  stated  for  the  opinion  of  the 
court  under  the  statute.  Tindal,  C.  J.  was  not  prepared  to 
say  that  the  fact  of  fire  or  igneous  matter  escaping  from  the 
engiiif,  th-tu.'h  one  in  ordinary  use,  might  not  have  been,  in 
the  opinion  of  a  jury,  an  element  of  negligence,  and  that 


u,  'lit  to  go  to  a  jury  in  the  ordinary  course.    (Aid-      i  . 
<•  v.  Oreat  Western  Railw.  Co.,  2  Railw.  C  852  ;    see 
Leame  v.  Bray,  8  Bast,  593.)     The  question  for  the  opinion 
of  the  court  was,  whether  under  the  circumstances  the  action 
could  be  maintained,  and  whether  the  defendants  were  liable 
to  make  compensation  to   the  plaintiff  for  the  loss  sustained 
by  him  in  consequence  of  the  consumption  of  the  stack.    The 
plaintiff*  contended  that  there  is  nothing  in   the  act  incorpo- 
rating the  company  to  exonorutc  them  from  their  liability  to 
indemnify  the  plaintiff  for  the  injury  to  his  property  caused 
by  their  engine  ;     that  the  defendants   were   liable  on  the 
general  principle  that  each  person  must  so  use  his  own  pro- 
perty as  not  to  injure  that  of  another,  and  that  the  facts   of 
the  case  disclosed  positive  negligence  on  the  part  of.  the  de- 
fni'lantK.     The  defendants  contended  that  the  action  was  not 
maintainable  without  some   wrongful  act  or  omission  by  the 
defendants;    that  the  case  disclosed   neither  negligence  nor 
improper  conduct  on  the   part   of  the  defendants,  and  that 
that  cannot  be  regarded  as  a  nuisance  or  wrongful  act  which 
is  authorized  by  act  of  parliament  ;  that  the  defendants  wen 
not  answerable  for  unavoidable  accidents,  and  that  it  did  not 
appear  that  it  was  necessary  or  even  convenient  to  the  occu- 
pation of  the  plaintiff's  field,  that  the  stack  should  have  been 
placed  so  near  the  railway,  or  within  reach  of  the  sparks 
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8  &  9  VICT.   from  the  engines.     (Aldridge  v.  Great  Western  Railw.  Co., 
2  Railw.  C.  852.) 


Sect  89. 

In  an  action  against  a  railway  company  for  negligence,  in 

setting  fire  to  a  building  near  the  railway,  by  sparks  of  fire 
having  escaped  from  one  of  the  company's  engines,  the  evi- 
[506  j  dence  was,  that  shortly  after  the  engine  had  passed  near  to 
where  the  building  was,  the  latter  was  observed  to  be  on  fire. 
Sparks  had  been  seen  on  various  occasions  to  be  emitted  by 
the  company's  engines.  The  emission  of  sparks  depended  on 
the  rate  at  which  the  engines  were  impelled,  having  reference 
to  their  power,  and  there  were  other  modes  by  which  it  could 
be  prevented:  it  was  held  that  the  evidence  showed  a  prima 
facie  case  of  negligence,  for  which  the  company  were  respon- 
sible. (Piggot  v.  Eastern  Counties  Railw.  Co.,  Law.  J. 
1846,  C.  P.  235  ;  10  Jur.  571 ;  3  C.  B.  229.)  It  was  held 
also,  that  evidence  of  sparks  having  been  seen  on  occasions 
previously  to  the  accident  to  be  emitted  by  the  company's 
engines,  was  admissible,  as  it  was  evidence  to  ascertain 
whether  sparks  from  the  engines  could  or  could  not  be 
thrown  as  far  as  the  place  where  the  plaintiff's"  building  was. 

W   (i) 

(1)  A-'s  house  which  was  insured,  was  injured  by  fire  communi- 
cated by  a  locomotive  engine  of  a  Railroad  Corporation,  and  the 
underwriters  paid  to  A.  the  amount  of  his  loss,  for  which  the 
Railroad  Corporation  were  liable  also  to  him.  Held,  that  such, 
payment  did  not  bar  A.  of  his  action  against  the  Railroad  Com- 
pany, and  that  A.  became  the  trustee  of  the  underwriters,  and  that 
there  was  an  equitable  assignment  from  A.  to  the  underwriters  of 
his  right  to  recover  of  the  Railroad  Company,  and  that  upon  their 
indemnifying  A.  they  might  bring  an  action  in  his  name  against  the 
Railroad  Corporation,  which  A.  could  not  legally  release.  (Hart 
v.  Western  Railroad  Co.,  13  Met.  99.) 

In'ui    to  Where  the  owner's  cattle  have  a  right  to  be  on  a  railway, 

cattle  on  i  ail- the  owner  has  a  remedy  by  action  on  the  case  against  the 

company,  for  causing  a  locomotive  engine   to  be  driven   in 

such  a  way  as  to  kill  or  injure  such  cattle.    If  the  cattle  are 
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Altogether  wrongdoer!  in  being  noon  ihe  railway,  the  com-  te>f  n§» 
pany  are   not  rcspOLsible.     If  cattle   hare  escaped  upon  ft  g^*  — 
railway,  through  the  defect  of  the  fences  which  the  company 
arc  bound  to  keep  up,  compensation  for  the  loss  or  injury  of 
the  cattle  may  be   recovered  against  the  company,  because 
•the  damage  is  consequent  on  the  wrong  of  the  company  in    [ 
letting  their  fences  be   incomplete  or  out  of  repair.     (Shar- 
rod  >    /          M  and  AW/A  Western  Railw.  Co.  6  Railw.  0. 
289;  tee  f  Wee//  v.  \ or k  and  Sort h  Midland  Railw.  Co., 
16  Q.  R  610;  ante,  pp,  27,  28,  n. ;    Rickett»  r.  East  and 
i»  •-</  India  Dockt and ttirmingham  Junction  Railw.  Con 
- 1  Law.  J.  C.  P.  201 ;  ante,  p.  470,  n.)    (1) 

(I)  If  a  Railroad  Company  arc  bound  by  a  general  Railroad 
law  to  erect  and   maintain   fences  on  their   Railroad,   and  cattle 
guard*,  and  Railroad  erasing*,  and  this  is  neglected,  and  an  ani- 
mal comes  upon  the  track  and  is  killed  by  the  engine,  the  company 
and  iU  agents  are  liable  without  further  proof  of  negligence      (»S«y- 
dam  v.  Moore,  8  Barbour,  358  ;     Waldon  v.  The  Kenuelear  and 
Saratoga  Railroad  Co.,  8  Barbour,  390.)     But  if  the  cattle  en- 
tcr  upon  the  Railroad  track  through  the  want  of  fences,  which  the 
landowner  was  bound  to  erect,  the  Railroad  Company,  it  was  held, 
were  not  liable  for  the  damages  done  them,  although  at  the  imme- 
diate time  of  the  injury,  the  company  were  guilty   of  actual  negli- 
genee.     (Clarke  r.   The  Syracuse  and   Utica    Railroad  Co.,   1 1 
Harbour  112.)     The  same  principle   was  applied   in   the  case  of 
Munger  T.  Tonawanda  Railroad    Co.,  4   Comatock   349,  and  5 
Denio  255  ;  where  the  cattle  which  had  strayed  upon  the  Railroad 
were  regarded  as  trespassers.     In  that  case,  it  was  held,  that  neg- 
ligence in  runing  the  engine  upon  the  cattle  was  not  enough  to  ren- 
der the  Company  liable,  and  in  a  ease   in  New  Jersey,  it  is  said, 
that  as  the  owner  was  bound  to  keep  his  cattle  in  his  own  close  at 
his  peril,  and  as  the  act  was  not  shown  to  be  wilful  on  the  part  of  the 
engineer,  be  was  beU,  not  to  be  liable  (2  New  Jenny  185.)  And 
in  the  case  of  Tulmadge  r.  Renuelcar  and   Saratoga    Railroad 
Co.,  (13  Barbour  493,)  where  the  cattle  came  on   to  the  Railroad 
through  the  want  of  fences  which  the  owner  had    agreed  to  build, 
and  were  killed,  to  render   the  Company   liable,   the  rule   is  laid 
,  that  there  must  be  grou  negligence.  And  in   the  case  of 
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8  &9  VICT.  Clarke  v.  Syracuse  and  Ut%ca  Railroad  Co.,  ( 1 1  Barbour  1 12,)  it 
— : —  is  said,  if  the  cattle  are  trespassers,  the  Railroad  Co.  are  not  liable 
in  damages,  even  though  there  was  gross  negligence  in  the  servants 
of  the  Co.  See  also  Williams  v.  The  Michigan  Central  Rail- 
road Co.,  decided  in  185 1  ;  and  the  New  York  and  Erie  Railroad 
\  607  1  Co.  decided  by  the  Supreme  Court  in  Pennsylvania  in  1852,  Amer- 
ican Law  Register  for  December  1852,  p.  97;  S.  C.,  7  Harris  298. 

But  in  the  late  case  of  Jackson  v.  Vermont  Central  Railroad 
Co,  (25  Vermont  150,)  the  rule  was  adopted,  that  in  such  a. case 
the  Railroad  Company  could  not  justify  either  recklessness,  want 
of  common  care,  or  wanton  injury;  and  such  was  considered  to  be 
the  rule  in  England. 

If  the  killing  of  the  cattle  was  accidental,  there  can  be  no 
ground  for  holding  the  Railroad  Company  liable.  ( Garvis  v  Points- 
mouth  and  Roanoke  Railroad  Co.,  2  Iredell  324.) 

If  horses  are  frightened  by  the  escape  of  steam  or  other  ne- 
cessary noise,  aud  are  injured,  and  there  was  not  a  want  of  due 
care  in  the  Railroad  Company,  they  are  not  liable  to  an  action ; 
and  whether  there  was  negligence  was  a  question  for  the  jury. 
(4  Harrington  252.)  And  if  the  injury  be  done  to  cattle  on  a 
Railroad  for  the  want  of  fences  which  the  Co  were  not  bound  to 
build,  it  is  held,  in  Maine,  that  no  action  lies  against  the  Corpora- 
tion on  the  ground  that  the  omission  to  erect  and  maintain  a  fence 
on  their  road  cannot  be  imputed  as  negligence  (Perkins  v.  East- 
ern Railroad  Co.,  29  Maine  307.)  So  also  in  New  Hampshire,  if 
cattle  come  on  to  a  Raihoad  for  the  want  of  cattle  guards  at  road 
crossings,  from  the  close  of  the  owner,  which  guards  the  company 
were  not  bound  to  erect  and  are  killed,  the  Company  are  not  lia- 
ble. (Towns  v.  Cheshire  Railroad  Co,  1  Foster  363.) 

Where  the  Company  are  bound  to  build  fences,  it  is  only  against 
cattle  which  are  lawfully  in  the  adjoining  close.  (Jackson  v.  Rut- 
land and  Burlington  Railroad  Co.,  25  Vermont  150.)  The  case 
of  Ricketts  v.  The  East  and  West  India  Docks  Co.,  (12  Eng. 
Law  and  Eq.  520,)  is  to  the  same  effect,  and  if  they  escape  upon 
the  Railroad  track  through  the  neglect  of  the  adjoining  proprietor 
in  not  closing  a  gate,  and  are  injured,  the  Company  is  not  liable, 
although  it  has  not  complied  with  the  General  Railroad  Act  with 
respect  to  fences  at  other  points  on  the  Railroad.  ( 19  Barbour  594. 
See  also  Manchester  Railw.  Co.  v.  Wallis,  25  Eng.Law  and  Eq.373  ) 
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But  in  a  recent  ease  in  Ohio,  Kenrlia&cr  v.  Cincinnati  Rail-  8  A.  9  VICT. 
toad  Co.,  (3d  Vol.  American  Law  Register,  p.  34 1,)  the  Supreme 
Court  of  that  State  held,  that  by  the  lawn  of  that  State  owner*  of  ' 
domestic  animals  were  not  bound  to  restrain  them  from  ranging 
upon  unincloBcd  land*,  unlo*  when  unruly  and  dangerous,  and 
that  the  rule  of  the  common  law  had  not  been  adopted  in  thai  [  507  ] 
State,  and  that  consequently  the  owner  was  not  guilty  of  an  un- 
lawful act,  or  a  want  of  ordinary  care,  in  allowing  them  to  be  at 
large  upon  uuinclosed  lands,  and  that  although  the  owner  of  lauds 
is  not  bound  to  enclose  them,  yet  he  takes  the  risk  of  occasional 
intrusions  thereon  from  cattle  running  at  large,  while  the  owner  of 
them  takes  the  risk  of  their  loss,  or  injury  to  them  from  unavoid- 
able accident,  and  that  the  right  of  a  Railroad  Company  to  the 
free,  exclusive  and  unmolested  use  of  their  track  is  nothing  differ- 
ent from  the  right  of  every  landowner  in  the  actual  use  and  oc- 
cupancy of  his  lands,  and  the  rule  well  applies  to  a  Railroad  Com- 
pany, to  so  use  their  own,  as  not  to  do  an  unnecessary  injury  to  an- 
other ;  and  it  was  held,  that  if  a  Railroad  Company  omit  to  fenoo 
their  Railroad,  and  cattle  which  run  at  largo  stray  upon  the  track 
of  the  Railroad,  the  Company  are  bound  to  use,  at  least,  ordinary 
and  reasonable  care  and  diligence  to  avoid  unnecessary  injury 
to  the  animals  when  found  on  the  track  in  the  way  of  a  train  of  can. 

A  Railroad  Corporation  in  pursuance  of  their  Charter,  located  Towns  also 

i  i-i«    i_«  i_          •      »i_  *  VT  j  •     Ai_    liable fcr  the 

their  road  across  a  public  highway  in  the  town  of  N.,   and  in  the  acu  of  ^j. 

process  of  its  construction  made  an  excavation  across  the  highway,  "^d  eompa- 
wbich  rendered  the  highway  unsafe,   and   while  in  this  condition  tjcri,,K  their 

both  the  Town  and  the  Railroad  Company  took  some  measures  to  highway*  un- 
safe for  Urav- 
prevent  people  passing  it.     It  was  held,  that  a  traveler,  who  in  pass-  e|er>. 

ing  the  highway  suffered  an  injury  without  fault  on  his  part,  might 
recover  his  damages  of  the  Town  of  N.,  that  while  the  Railroad 
was  in  the  process  of  construction,  at  the  point  of  crossing  it  did 
not  operate  as  a  discontinuance  of  the  highway,  but  only  a  tempo- 
rary suspension  of  its  use,  snd  that  it  was  the  duty  of  the  Town  du- 
ring such  obstruction,  to  provide  a  suitable  by-way  for  the  public, 
and  use  all  proper  precautions  to  prevent  travelers  from  passing 
the  highway  while  it  remained  unsafe,  and  that  the  obligations  im- 
posed upon  the  Railroad  Company  in  the  construction  of  their  road 

highways  did  not  absolve  the  Town  from  their   liabilities,  so 
VOL.  11.  16 


758 


TOLLS    TO    BE    TAKEN    ON    RAILWAY. 


8  &  9  VICT.    long  as  the  public   highway  remained   such.  ( Willard  v.  New 
c.  20. 


Sect.  89. 

[50TJ 

Where  suits 
may  be 


bury,  22  Vt.,  7  Washb.  458 ;  see  also  Batty  v.  Duzbury,  24  Ver- 
mont 155.) 


railroad  com- 
panics  are 
parties. 


Where  a  Railroad  passes  over  parts  of  two  Counties,  the 
Railroad  Corporation  may  maintain  an  action  of  assumpsit  in  that 
tried  when  County,  where  they  have  an  office,  which  is  made  a  depository  of 
the  books  and  records  of  the  Company,  by  a  vote  of  the  directors, 
and  a  place  where  a  large  share  of  their  business  is  done ;  although 
the  Company  may  have  at  the  same  time,  another  office  in  the  oth- 
er County,  where  the  residue  of  their  business  is  transacted  and  in 
which  the  Treasurer  and  Clerk  reside.  (Androscoggin  and  Ken- 
nebec  Railroad  Co.  v.  Stearns^  28  Maine,  15  Shep.  434.) 

Held,  that  a  citizen  of  one  State  may  sue  a  Corporation  in  the 
United  States  Courts,  which  has  been  created  by  and  transacts 
its  business  in  another  State,  where  the  action  is  brought,  although 
some  of  its  members  are  not  citizens  of  the  State,  where  the  ac- 
tion is  brought,  and  although  the  State  itself  may  be  a  member  of 
the  Corporation.  (Louisville  Railroad  Co.  v.  Letso/i,  2  Howard, 
U.  S.  497  ) 

In  New  York  a  Railroad  Corporation  may  properly  be  sued  in  a 
Justice's  Court  by  long  summons.  No  provision  is  made  by  Statute 
in  the  case  of  Corporations  for  warrant  or  attachment  on  short  sum- 
mons. (Johnson  v.  Cayuga  and  Susquehanna  Railroad  Co.,  1 1 
Barbour,  Sup.  Ct.,  621.) 

By  the  Pennsylvania  Act  of  April  14th,  1834,  a  Railroad  Com- 
pany may  remove  an  action  brought  against  them  into  another 
County  at  any  time  before  the  jury  are  sworn.  (Railroad  v.  Cum- 
mings,  8  Watts  450.) 

In  such  case  it  is  error  for  the  Court  to  proceed  with  the  action, 
after  the  President  of  the  Company  has  filed  his  affidavit,  as  re- 
quired by  the  act.  (JLb.) 


Power  to 
Tary  tolls. 


XC.  And  whereas  it  is  expedient  that  the  company  should 
be  enabled  to  vary  the  tolls  upon  the  railway  so  as  to  accom- 
modate them  to  the  circumstances  of  the  traffic,  but  that  such 
power  of  varying  should  not  be  used  for  the  purpose  of  pre- 
judicing or  favoring  particular  parties,  or  for  the  purpose  of 
collusively  and  unfairly  creating  a  monopoly,  either  in  the 
hands  of  the  company  or  of  particular  parties  ;  it  shall  be 
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lawful,  tlii-rrfotv,  f<T  t ho  company,  subject  to  the  provisions  SJfc9Vicr. 
mutations  herein  ami  in  tho  special  act  contain- 1.  from 


*>        *        it 

tune  to  time  to  alter  or  vary  the  tolls,  by  the  special  act  au- 
thorised to  be  taken,  cither  upon  the  whole  or  upon  any  par- 
ir  portions  of  the  railway,  as  they  shall  think  fit;    pro- 
i  that  all  such  tolls  be  at  all  times  charged  equally  to  Toll*  to  he 
all  persons,  and  after  tho   same  rate,  whether  per  ton  per  charged 
mill-  <>r   otherwise,  in  respect  of  all  passengers,  and   of  all  «luml|y  «•»• 

,          .r   .  *    .  ,         tier  like  cir- 

goods  or  carriages  of  the  same  description,  and  conveyed  or  Cum*unce«, 
propelled  by  a  like  carriage  or  engine,  passing  only  over  the 
same  portion  of  the  line  of  railway  under  the  same  circum- 
stances ;  and  no  reduction  or  advance  in  any  such  tolls  shall 
be  made  either  directly  or  indirectly  in  favor  of  or  against 
any  particular  company  or  person  traveling  upon  or  using 
the  railway  (g). 

(g)  The  Grand  Junction  Railway  company  were  autho- Charges  for 
rised  by  their  act  of  parliament,  3  &  4  Will.  4,  c.  xxxiv.  s.  " 
156,  to  carry  and  convey  upon  the  railway  all  such  passen- 
gers, goods,  merchandise,  &c.,  as  should  be  offered  to  them 
for  that  purpose,  and  to  make  such  reasonable  charges  for 
such  carriage  and  conveyance  as  they  might  from  time  to 
time  determine  on.  Section  159  authorized  the  company 
also  to  fix  the  sums  to  be  charged  in  respect  of  small  parcels, 
not  exceeding  five  hundred  pounds  weight  each.  By  the  4 
Will.  4,  c.  iv.  s.  19,  they  were  empowered  to  carry  passen- 
gers and  goods  on  other  railways,  and  to  make  such  reason- 
able charges  for  such  carriage  as  they  should  determine  on. 
And  by  another  act,  the  3  Viet.  c.  xlix.  s.  26,  it  was  enacted 
that  the  charges  by  the  former  acts  authorized  to  be  made 
for  the  carriage  of  passengers  or  goods  should  be  at  all  times 
charged  equally,  and  after  the  same  rate,  in  respect  of  all 
passengers,  goods,  &c.  conveyed  or  propelled  by  a  like  car- 
riage or  engine,  passing  on  the  same  portion  of  the  line,  and  .  .„_  . 
under  the  same  circumstances.  The  company  published  a 
*list  of  rates  for  the  carriage  of  merchandise,  divided  into 
seven  classes,  of  which  the  lowest  was  lft».  and  the  highest 
60*.  per  ton ;  and  for  boxes,  bales,  hampers  or  other  pack- 
ages when  they  contained  parcels  or  other  packages,  or 
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c.  20. 
— — '— j- — •  directed,  consigned  or  intended  for   different  persons,  or   for 

.  more  than  one  person,  they  imposed  a  .charge  of  \d.  per 
pound  weight :  it  was  held,  that  this  last  was  not  a  reason- 
able charge  in  the  case  of  a  package  above  five  hundred 
[  508  J  pounds  weight  made  up  by  a  carrier  and  directed  to  one 
person,  although  containing  a  number  of  parcels  under  one 
hundred  and  twelve  pounds  weight  each,  consigned  or 
directed  to  different  persons.  (Pickford  v.  Grand  Junction 
Railw.  Co.,  10  Mee.  &  W.  399 ;  3  Railw.  C.  193.)  The 
company  also  became  carriers  /m  the  London  and  Birming- 
ham lines,  and  published  a  list  of  charges  for  thejcarriage  of 
goods  from  Manchester  to  London,  among  which  "  Man- 
chester Packs"  were  charged  3s.  3d.  per  cwt.,  or  65s.  per 
ton.  At  the  foot  of  this  list  was  a  notice  that  "  goods  were 
brought  to  the  station  at  Camden  Town  without  extra  charge 
and  that  there  was  no  charge  for  booking  or  delivery  in 
London."  The  company  made  an  agreement  with  C.  and 
H.  that  the  latter  should  carry  from  the  station  at  Camden 
Town  and  deliver  in  London  all  such  goods  carried  by  the 
railway,  and  for  so  doing  should  receive  10s.  per  ton  out  of 
the  entire  charge  of  65s.  per  ton  :  it  was  held,  that,  under 
these  circumstances,  the  charge  of  65s.  per  ton,  when  made 
to  any  other  persons  who  were  ready  to  receive  their  goods 
at  the  station  at  Camden  Town,  was  both  unreasonable  and 
unequal.  (Tb.) 

Where  an  option  is  given  to  a  party  sending  packages  con- 
taining small  parcels  to  pay  according  to  an  average,  or  to 
pay  for  the  parcels  separately,  if  the  principle  of  an  average 
be  legal  and  the  amount  of  it  reasonable,  although  the  alter- 
native requiring  the  party  to  pay  for  the  separate  parcels 
may  be  per  se  illegal,  that  will  not  render  the  demand  to 
pay  according  to  the  average  illegal,  and  the  Court  of 
Chancery  refused  to  grant  an  injunction  until  the  illegality 
had  been  established  at  law.  (Pickford  v.  Grand  Junction 
Railw.  Co.,  3  Railw.  C.  538.) 

°f     ^  ra^way  company  was  authorized  by  act  of  parliament 
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to  mak-  >:it<  s  an. I  tolls  for  goods  and  passengers  conreyed  8&9Vior. 
by  others  than  the  company  along   the  railway,  and  which 


SMC.  HO. 

le  ami  equal  to  all  persons,  and  by  a  sub- 
sequent act  it  was  enacted,  that  "  the  charges  fur  the  carriage 
of  any  passengers,  goods,  &c.  to  be  conveyed  by  the  said 
company,  or  f  >r  the  use  of  any  power  supplied  by  them, 
should  be  at  all  times  charged  equally  to  all  persons,  and 
•In-  sumo  rate  per  mile,  or  per  ton  per  mile,  in  respect 
of  all  passengers  and  of  all  goods,  &c.  of  the  like  description 
to  be  conveyed  by  a  like  carriage  on  the  same  portion  of  the 
line,  and  no  reduction  or  advance  in  any  charge  for  convey- 
ance, or  for  the  use  of  any  locomotive  power  to  be  supplied 
by  the  company,  should  be  wade  either  directly  or  indirectly 
*in  favor  of  or  against  any  particular  company  or  persons  [  *509  ] 
traveling  upon  or  using  the  same  portions  of  the  said  rail- 
way." The  company  had  always  charged  the  public  for  the 
carriage  of  goods  at  a  rate  specified,  and  for  such  charge  per- 
formed the  duties  of  the  loading,  <kc.  of  the  goods,  but  by  a 
general  arrangement  with  carriers,  the  latter  performed  those 
duties,  and  were  allowed  by  the  company  a  deduction  of  101. 
per  cent,  from  the  charges  made  to  the  public  (this  being  a 
reasonable  equivalent) ;  the  company  having,  in  consequence 
of  a  disagreement, .  refused  to  make  this  deduction  to  the 
plaintiff,  who  was  a  carrier,  &c.,  willing  to  perform,  and  in 
fact  performing,  all  the  duties  performed  by  other  carriers ; 
it  was  held,  that  they  were  not  justified  in  their  refusal.  The 
company  also  made  an  allowance  to  other  carriers  for  the  col- 
lection and  delivery  of  parcels ;  it  was  held,  that  they  were 
bound  to  make  the  same  allowance  to  the  plaintiff,  who  also 
collected  and  delivered  for  himself.  If  one  of  the  public,  as 
consignor,  (not  being  a  carrier,)  brought  several  packages  of 
goods,  addressed  to  different  consignees,  and  paid  the  charge, 
or  if  several  of  the  public  brought  several  packages  addressed 
to  one  consignee  (not  being  a  carrier)  who  paid  the  carriage 
the  company  charged  upon  the  weight  of  the  aggregate  only, 
but  if,  under  the  same  circumstances,  a  carrier  acted  as  con- 
signor or  consignee  of  goods,  the  company  charged  sepa- 
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Sect.  90.  - 

other  members  of  the  public.  The  company  made  an  allow- 
ance to  carriers  in  cases  where  they  disclosed  the  names  of 
the  consignors  and  consignees  of  the  goods ;  it  was  held, 
that  they  were  not  justified  in  withholding  from  a  carrier  who 
refused  to  make  such  disclosure,  any  allowance  to  which  he 
would  otherwise  have  been  entitled.  The  plaintiff  having 
paid  the  company  sums  of  money  under  each  of  the  above 
mentioned  circumstances  under  protest,  it  was  held,  that  he 
was  entitled  to  recover  them  in  an  action  for  money  had  and 
received,  for  the  payments  were  not  voluntary,  but  made  in 
order  to  induce  the  company  to  do  that  which  they  were 
bound  to  do  without  it,  and  for  the  refusal  to  do  which  an  ac- 
tion on  the  case  might  have  been  maintained.  (Parker  v. 
Great  Western  Railway  Co.,  7  Man.  &  G.  253 ;  Law  J. 
1844,  C.  P.  105 ;  Scott,  N.  R.  835 ;  8  Jur.  194 ;  see  Sea- 
bright  v.  Pigot,  2  Esp.  723.)  (1) 

Restrictions  (1)  The  restrictions  in  the  16th  Sec.  of  the  Charter  of  the 
Camden  and  Amboy  Railro ad  and  Transportation  Company  limit- 
ing their  charge  for  the  transportation  of  property  to  the  rate  of  8 
cents  per  ton,  per  mile,  extends  and  applies  to  the  whole  line  of 
communication,  which  they  were  authorized  and  incorporated  to  per- 
fect ;  that  is,  from  the  city  of  New  York  to  Philadelphia,  including 
the  transportation  by  water,  and  is  not  confined  to  the  Railroad 
alone,  and  the  Railroad  constructed  by  the  united  companies,  by 
virtue  of  the  Act  .of  March  l.r>th,  1837,  from  New  Brunswick 
through.  Trenton  to  Bordeutown  is  subject  to  the  same  restric- 
tions. (Camden  and  Amboy  Railroad  Co.  v.  Briggs,  1  New 
Jersey  406.) 

Construction      By  5  &  6  Will.  4,  c.  cvii..  the  defendants  were  incorporat- 

of  the  Great     ^  £•     tne  purpose  Of  making  and  working  the   Great  West- 
Western  rail- 
way acts  as    ern  Railway.     By  sect.  163  all  persons   were   empowered  to 

to  charges  for  uge  ^  rajiway  with  proper  carriages  upon,  the  payment  of 
such  rates  and  tolls  as  tbe  act  authorized  to  be  taken.  By 
sect.  164  tol)s,  none  of  which  exceeded  3d.  per  ton  per  mile, 
were  allowed  to  be  taken  by  the  company  for  tonnage  of  ar- 
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tides  to  be  conveyed  on  tho  railway.  By  sect.  166  the  corn*  8  *  *  v*cr 
pany  were  empowered  to  provide  power  for  drawing  articles 
on  the  railway,  and  to  receive  such  sums  fur  the  use  of  such 
power  as  they  should  think  proper,  in  addition  to  the  other 
rates,  tolls,  or  sums  by  tho  act  authorised.  By  *scct  167  the  [  *^10  J 
company  were  authorized  to  use  locomotive  or  other,  power, 
aii'l  in  carriages  drawn  thereby  to  convey  goods,  and  to  make 
such  reasonable  charges  for  such  conveyance  as  they  might 
determine  upou  in  addition  to  the  rates  or  tolls  by  the  act  au- 
ml.  By  sect.  171  the  company  were  empowered  to 
make  such  orders  for  fixing  a  sum  to  be  charged  in  respect 
of  small  parcels  not  exceeding  five  hundred  weight,  as  to 
them  should  seem  proper ;  "  provided  that  the  said  provis- 
ions shall  not  extend  to  articles  sent  in  large  aggregate 
quantities,  though  made  upof  separate  parcels,  such  as  bags 
of  sugar,  coffee,  meal,  and  the  like,  but  only  to  single  parcels 
unconnected  with  parcels  of  the  like  nature  which  may  be 
sent  at  the  same  time."  By  sect.  175  it  was  provided  that 
the  rates  and  tolls  to  be  taken  by  virtue  of  that  act  should 
be  charged  equally  and  after  the  same  rate  per  ton  per  mile 
in  respect  of  the  same  description  of  articles,  and  that  no  re- 
duction or  advance  in  the  same  should  either  directly  or  in- 
directly be  made  pnrtially  or  in  favor  of  or  against  any  par- 
ticular person,  but  that  every  such  reduction  or  advance 
should  extend  to  all  persons  using  the  railway  or  carrying 
the  same  description  of  articles  thereon. 

By  1  &  2  Viet.  c.  xcii.  the  company  were  empower- 
ed to  receive  a  reasonable  charge  for  the  loading  and  un- 
loading or  weighing  any  articles  which  they  might  be  rcquir- 
ed  to  load,  unload  or  weigh.  By  7  d&  8  Viet,  c  iii.  s.  50,  the 
company  were  empowered,  whenever  they  should  act  as  car- 
riers or  provide  locomotive  power  or  carriages  for  the  con- 
veyance of  goods,  to  charge  for  such  power  and  carriages 
such  sum,  (not  exceeding  the  sums,  if  any,  limited  by  former 
acts)  aa  they  should  think  expedient ;  provided  that  such 
charges  should  be  made  equally  to  all  persons  in  respect  of 
all  articles  of  a  like  description  and  conveyed  in  a  like  car- 
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—  circumstances,   and    no    reduction   or   advance  in  any  such 

charge  should  be  made  partially,  either  directly  or  indirectly 

Charges  for    in  favor  of  or  against  any  particular   person.     The  plaintiff, 

loading;,  un-  .  -  i     j        j 

loading  &c.   a  carrier,  sought  to  recover,  in  an  action  for  money  had  and 

received,  the  amount  of  sums  alleged  to  have  been  overcharg- 
ed by  the  defendants  for  carriage  of  goods  by  their  railway. 
In  addition  to  the  rates  fixed  by  the  company  for  the  car- 
riage of  goods  by  their  scale  bills,  they  charged  the  plaintiff 
a  sum  for  "  loading,  unloading,  covering  and  risk  of  stowage." 
The  plaintiff  never  required  the  company  to  load  or  unload  ; 
it  was  held,  that  the  rate  fixed  for  conveyance,  where  the 
company  acted  as  carriers  under  sect.  167  of  5  &  6  Will.  4, 
c.  cvii.,  included  the  above  charges,  and  that  sect.  44  of 
1  &  2  Viet.  c.  xcii.  did  not  apply  to  the  case  where  the  com- 
pany acted  as  carriers  in  conveying  the  goods  of  other  per- 
sons, but  only  to  cases  in  which  they  did  not  act  as  carriers, 
but  performed  the  duty  of  loading  and  unloading  for  other 
persons  carrying  goods,  being  requested  by  them  to  perform 
it.  (Parker  v.  Great  Western  Railw.  Co.,  21  L.  J.  C.  P. 
57.)  Up  to  a  certain  time  the  company  had  made  an  allow- 
ance of  10Z.  per  cent,  to  the  plaintiff  and  other  carriers  for  re- 
quiring them  to  sign  certain  ticking-off  notes  and  declarations 
r  *5H  1  *whenever  they  delivered  goods  to  be  carried  by  the  compa- 
ny. In  order  to  make  these,  some  trouble  was  required  in 
weighing  and  classifying  the  goods.  The  allowance  was  dis- 
continued after  the  decision  in  Parker  v.  The  Great  West- 
ern Railway  Company^  (ante,  p.  509.)  The  same  notes 
were  not  required  from  persons  not  being  carriers  ;  it  was 
held,  that  the  requiring  such  additional  matter  from  carriers 
without  allowance  did  not  entitle  them  to  an  action  for  money 
had  and  received,  as  for  an  overcharge  to  them  as  compared 
with  the  rest  of  the  public,  in  violation  of  the  5  &  6  Will.  4, 
c.  cvii.  s.  175,  but  that  it  was  the  subject  of  an-  action  for 
damages  for  any  injury  sustained  in  consequence  (76.) 
Charges  for  The  plaintiff  and  other  carriers  were  in  the  habit  of  making 
booking.  charges  for  booking  parcels.  The  company  entered  into  an 
agreement  with  G.  S.  to  convey  goods  to  and  from  their  sta- 
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tionsfor  1000/.,  and  to  relinquish  booking  fees,  which  h«-did ;    8A0  Vwr. 
it  was  hchi,  that  assuming  the   practice  of  booking  without 
few  to  be  cniitiniird  !>y  O.  S.,  this  was  no  violation  of  the 
ito  in  sect.  1T."»  the  pluintiil  sng  Uund   to  charge 

anvt  i  <x)kin^,  hut  doing  it  merely  for  his  own  ben 

[  511  1 

The  company  charge  1'ul.so  the  plaintiff  and  otln-r  carriers  Packed  pw- 
fifty-pt-r  ivnt.  mot-  <•}&  than  they  dimmed  the 

pu'dio  in  it  was  held,   that    this    was  a  violation  of 

-o  in  the5&  6  Will.  4,  c.  cvii.  s.  17  ~».  and  in  the  7 
&  8  Viet.  c.  iii.  s.  80,  and  that  the  plaintiff  was  entitled  to 
recover  back  the  sums  so  paid.  (76.)  The  company  by  a 
scale  bill  in  force  up  to  June,  announced  that  on  miscell;. 
oas  goods  not  being  aggregate  of  one  "kind  or  class"  they 
would  charge  2^.  extra;  it  was  held,  that  by  having  used  the 
words  "  kind  "  and  "  class"  as  synonymous,  they  were  bound 
by  their  own  definition  and  could  not  charge  goods  of  the 
same  class  in  their  scale  bill  as  goods  unconnected  with  goods 
of  a  like  nature  within  the  meaning  of  the  proviso  in  sect. 
171  -f  the  5  &  6  Will.  4,  c.  cvii.  (Ib.)  By  a  subsequent 
scale  bill  their  goods  were  divided  into  "classes"  without 
any  miscellaneous  class,  and  it  was  announced  that  a  parcel 
rate  would  be  charged  on  all  parcels  under  one  hundred 
weight,  where  directed  to  one  consignee  (as  was  generally 
the  case  where  the  company  carried  them  for  the  public,)  the 
company  charged  tonnage  rate  on  such  lot  of  parcels ;  but 
when  a  similar  lot  of  parcels  was  delivered  by  carriers,  di- 
rected to  different  consignees,  the  company  charged  each  sep- 
arate parcel  at  the  parcel  rate ;  it  was  held  on  unequal  mode 
of  charging  within  sect.  50  of  the  7  &  8  Viet.  c.  iii.,  and  Unit 
the  fact  of  being  directed  to  the  same  or  different  consignees 
does  not  prevent  goods  from  being  goods  carried  "under  the 
same  circumstances  "  within  that  section.  (76.)  The  mere 
division  of  goods  into  "classes"  in  the  scale  bill  would  not 
enable  the  plaintiff  to  treat  all  the  goods  in  a  particular  class 
as  goods  "of  a  like  nature"  within  sect  171  ot  the  5&  G 

Will.  4,  c.  evil,  or  as  goods  of  a  "  like  description  "  within  « 

VOL.  11.        17 
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8  &  9  VICT.   sect.  50  of  the  7  &  8  Viet.  c.  iii.  (lb.)     Where  'several  par- 
cels of  goods  of  the  same  kind  were  sent  together  and  amount- 


Sect  'ii 
F  *^1 9  \    e(^  to  a  greater  weight  than  five  hundred  weight  (or  the  weight 

fixed  upon  by  the  company  as  the  dividing  point  between  the 
tonnage  and  parcels  rates,)  they  cannot  be  charged  an  addi- 
tional sum  as  ;t  miscellaneous  goods,"  or  at  the  parcel  rate 
within  sect.  171  of  the  5  &  6  Wilh4,  c.  cviu  (lb.)  In  addi- 
tion to  the  toll  of  37.  per  cent,  which  the  company  were  em- 
powered to  take  by  sect.  164  of  the  5  &  6  Will.  4,  c.  cvii.  for 
tonnage,  they  were  also  entitled  by  sect.  167  to  charge  a  rea- 
sonable sum  for  "conveyance"  of  goods  as  carriers,  including 
loading,  unloading,  risk,  &c.,  and  were  not  restricted  to  "such 
a  sum  as  they  should  think  expedient  for  locomotive  power 
and  carriages  "  within  sect.  50  of  the  7  &  8  Viet.  c.  iii.  (as- 
suming that  to  be  the  true  construction  of  the  last-mentioned 
section.)  (lb.}  According  to  the  proper  construction  of  the 
5  &  6  Will.  4,  c.  cvii.  s.  171,  where  several  small  parcels  of  a 
like  nature,  being  altogether  less  than  one  hundred  weight 
(the  scale  bill  fixing  that  as  the  limit,)  were  delivered  in  one 
lot  directed  to  different  consignees,  the  company  are  entitled 
to  charge  them  as  one  "  small  parcel  "  within  the  section  at 
that  parcel  rate  ;  and  where  such  several  small  parcels  were 
not  of  a  like  nature,  though  in  the  same  "class"  in  the  scale 
bill,  the  company  were  entitled  to  charge  each  of  them  as  a 
separate  parcel  at  the  parcel  rate,  (lb.) 

Small  parcels  Under  the  company's  original  act,  5  &  6  Will.  4,  c.  cvii.  s. 
ao-gregate  171,  the  Great  Western  Company  were  authorized  to  fix  the 
quantities.  gums  to  be  charged  for  small  parcels,  provided  they  were  not 
sent  in  large  aggregate  quantities,  made  up  of  separate  and 
distinct  parcels.  The  company  published  scale  bills,  in 
which  they  specified  divers  classes  containing  different 
kinds  of  goods,  and  one  class  comprised  miscellaneous 
goods,  "  not  being  aggregate  of  one  class  or  kind,"  which 
were  charged  at  a  higher  tonnage  rate,  with  an  extra  charge 
for  each  parcel.  The  company  charged  P.  under  the  miscel- 
laneous class  for  aggregate  goods,  which,  though  of  different 
kinds,  were  within  the  same  class  in  the  scale  bills  ;  it  was 
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held,  th:.t  this  was  an  overcharge,  and  that  the  w-.nl  "class" 
must  be  taken  t  .  .  mean  something  more   than  "kind,"  and  t  .  ^ 
upph  in  iho  scale  bills.      (  /v//r-/ 

II  /,',•          '         Jl  Law  J.  C.   I1.  7J        I 

was  held,  also,  \\ith  regard  to  nil  tl;  ''li;irg*>* 

that  it  made  no  dillerenee.  that     tin-  separate    parrels    which 
:.  !i\-  T.  '1  totheearrieror  his  agents  at  tin-  cud  of 
urney.were.i.  i-dilTerent  iihimateconsignees.  (76.) 

servants  assisted    the   company's  servants    in  loading,  Allowance 

*  fcrlOMiS£ 

iding  and  weighing,  bat  not   at   the  company^  request,  &«. 
and  t  gave  no  such  assistance.     Tin-  >• 

:•     ,         '/'  I,','!'      II  '•  Sf,  Til     /.' 

\ray  ('»..  (unit.  p.  .009)  had  allowed  carriers  ten  per  rent,  for 
siifh  assistance,  aud  1'.  in  this  case  claimed  a  similar  deduc- 
ti"ii  ;  it  was  I  eld,  that  P.  was  not  entitled  t<>  any  deduction 
on  this  ground.  (76.)  The  company,  before  the  'decision  in  [  "513  ] 
J'ltrk'i  •  v.  T/ir  d'l-Kit  W'r.ttern  Railway  Company  (ante,p. 
509,)  had  into  nn  agreement  \\ith  K.  to  allow  him  ten 

unt,  )>ut  after  that   decision   they   refused   to 
make  the  allowance.     K  -lit  an  action,  and   recovered  a 

;  the  tei  which  the  company  paid  accord- 

ingly.    P.  claimed  the  ten  ]  •  r  cent,  on  the  ground    that  he 
and  l\  ':.ir_re  1  unequally.  K.  ha\:  all-u.d 

that  amount  :    it  was,  held,  that  this  was  not  an   allowance 
which  made  the  charge  unequal.   (76.)   P.  paid  the  overcharge 
under  pntest.  and  after  notice  of  action  to  tlic    company,  he 
ii  a  claim  in  writing  of  interest.     It  was  o1  that 

as  the  notice  of  action  did  not  contain  a  claim  for  interest,  it 
could  not  l>e  recovered  ;  but  as   there  was  no  plea  of  want  of 
notice  of  a.  :i  <n.  and  as  the  action  ami  all  matters    in  d. 
e&Oe  had  been  referred  t  >  an  arl-itrati-n.  it  was  held,  that  the 

arbitrator  might  award  interest  :  A    ;  \\  ill.  c,  42, 

-.  t    (Ib.) 

The  plaintiff,  a  carrier,  sent  goods  by  the  defendants,  to  Reentry  of 
be  carried  <>n  th.-ir  line,  as  also  on  the  Great  Western,  a 
continous    line.     lie  objected  to  ti  :es  as  excess. 

but    pai.l    the    amount   claimed    under  protest,  making  110 
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8  &  9  VICT.   tender  of  any  sum  as  a  reasonable  charge  :  it  was  held,  that 

C.   20. 

s      „„ •   he  was  entitled  to  recover  back  the    amount    paid    above 

what  was  a  fair  and  reasonable  charge  in  an  action  for  money 
had  and  received,  and  that  the  whole  sum  so  overcharged 
was  recoverable  against  the  defendants,  though  a  portion  of 
it  was  received  by  them  as  agents  for  the  Great  Western  Rail- 
way Company.  (Parker  \.  Bristol  and  Exeter  Railw  Co., 
6  Railw.  C.  776;  6  Exch.  702.  See  Ashmole  \.  Wain- 
wright,  2  Q.  B.  837.)  By  their  act,  the  London  and  North 
Western  Railway  Company  are  to  take  rates  and  tolls  from 
all  persons  alike,  under  the  same  or  similar  circumstances. 
Their  ordinary  price  for  carrying  a  parcel  from  L.  to  B.  was 
l-4e?  per  pound.  They  refused  to  carry  a  parcel  from  L,  to  B. 
unless  C.  paid  -Id  per  pound,  which  he  did :  it  was  held, 
that  he  might  recover  back  the  excess.  (Crouch  v.  London 
and  North  Western  Railw.  Co.,  2  Car.  &  K.  789.) 
Notice  of  By  the  Great  Western  Railway  Act,  it  was  enacted,  that 
no  action,  &c.,  should  be  brought,  &c.,  against  any  person 
for  any  thing  done  in  pursuance  of  the  act,  or  in  the  execu- 
tion of  the  powers  thereof,  unless  twenty  days  previous 
notice  in  writing  should  be  given  to  such  person.  By  a 
subsequent  act  the  charges  by  the  first  act  authorized  to  be 
made,  were  directed  to  be  charged  equally  to  all  persons: 
it  was  held,  that  the  taking  of  toll  by  the  company  was  an 
act  done  in  the  execution  of  the  powers  of  their  act,  and 
that  in  assumpsit  against  them  to  recover  the  amount  of 
certain  overcharges,  they  were  entitled  to  notice  of  action, 
for  which  however,  the  plaintiff  having  succeeded,  was 
entitled  to  charge,  although  that  charge  was  not  included  in 
the  amount  indorsed  on  the  writ.  (Kent  v.  Great  Western 
Railw.  Co.,  4  Railw.  C.  699  ;  4  D.  &  L.  481.) 
Alteration  of  By  the  5  &  6  Will.  4,  c.  cvii.,  the  Gr'eat  Western  Railway 

tolls  on  Great  (3ompany  were  authorized  to  take  certain  toll  for .  the  con- 
Western  line.  J  -r,      ,,       n    a     -, A     -CT. 

veyance  of  passengers  and  goods.     By  the  9  &  1       Viet. 

*c.  cccxxxvii.,  and  the  9  &  10  V.ict.  c.  cccxxxviii.,  which  acts 
L  *514  J    receive(j  the  Royal  assent  on   the  3d  August,  1846,  a  com- 
pany was  incorporated  called  the  Birmingham  and  Oxford 
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Kail  way  Company,  who  were  authorised  to  receive    ***  VKTT. 
toll  at  a  rule  leas  ih.m  tin-  Kcale  of  tolls  on  tin-  (Jreat  Western  - 

, 

Those  acts  empowere  1  tin  (neat  Wehtt-rn  Rail- 
way   Company    to  purchase    the  Birmingham  ami   Oxford 

ion  lino,  provided  that  no  such  purchase  should  take 
•feet  until  the  tolls  of  the  (ireat  Western  Railway  should  [514] 

.iced  by  act  of  Parliament  to  the  same  scale  as 
that  of  the  Birmingham  and  Oxford  Junction  Jtailway.     On 

i  mo  3d  August,  lvi'>  the  Royal  assent  was  given  to 
the  9  &  10  Viet,  C,  CCCXV.,  whercl>y  :i  compans  i  j»o- 

eall.-.|  the    Birmingham,  Wolvcrhampton,  and  Dudley 

Railway    Company,    who    were    authorized    to    receive    the 

same  tolls  as  the  Birmingham  an«l  o.xl-.rd  Junction  Railway 

Company.     By  an  agreement,    dated    the  12th   November, 

184G,  the  directors  of  the  Birmingham  and  Oxford  Railway 

1  the  Birmingham,  Wolvcrhampton,   and  Dud- 

llailway  Company,  agreed  to  sell  to  the  Great  Western 

Railu.iv  ('..lupauy,   and  that  company  agreed  to  purchase, 

Birmingham  and  Oxford  Junction  Railway,  and  the* 
Birmingham,  Wolverhampton,  and  Dudley  Railway.  After- 
wards the  10  &.  11  Viet.  c.  cxlix.,  passed,  which  empow< 

•Jreat  Western  Railway  Company  to  purchase  the 
Birmingham.  Wolverhamptou,  and  Dudley  Railway,  and  it 
was  by  that  act  provided  that  the  Great  Western  lUilway 
Company  might  demand  for  their  own  use,  or  of  the  Bir- 
mingham. Wolverhampton,  and  Dudley  Railway  Company, 
a  scale  of  toll,  being  materially  less  than  that  fixed  by  the 
5  dc  6  Will.  4,  c  cvii.,  but  not  precisely  the  same  as  that 
authorized  l.y  the  9  &  10  Viet.  c.  cccxxxvii.,  and  9  &  10 
Viet.  c.  cccxxxviii.  By  the  10  &  11  Viet.  c.  ccxxvi.,  which 
received  the  Royal  assent  on  2*2d  July,  1847,  the  Birming- 
ham, Wolverhampton,  and  Dudley  Railway  Company  were 
again  authorised  to  sell  their  railway  to  the  Great  Western 
Railway  Company,  and  it  was  enacted  that  the  reduced  scales 

U  therein  contained,  and  which  is  precisely  the  same 
as  that  contained  in  the  10  &  11  Viet  c.  cxlix.,  should  be 
deemed  and  taken  to  be  the  reduced  scale  referred  to  in  the 
9  &  10  Viet  c,  cocxxxvii.:  it  was  held  that  until  the  pur- 
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8  &  9  VICT.    chase  of  one  or  both  of  the  lines    was  finally  effected,  the 

— Great  Western  Railway   Company  were  entitled  to  take  the 

Sect  90. 

toll  authorized  by  the  5  &  6  Will.  4,  c.  cvii. ;  but  that  after 

the  completion  of  either  of  the  purchases,  the  scale  of  tolls  to 
be  taken  by  the  Great  Western  Railway,  as  well  on  their  ori- 
ginal line  as  on  the  purchased  line  or  lines,  must  be  re- 
duced to  the  scale  fixed  by  the  10  &  11  Viet.  c.  cxlix.  (At- 
torney- General  v.  Great  Western  Railw  Co.,  5  Exch.  520  ; 
6  Railw.  Gas.  403 ;  19  Law  J.  Exch.  407.) 


Construction      gy  thejr  act  Of  incorporation    (1  &  2    Geo.    4,  c.  xliv. 

of  railway  J 

acts.  s.  62),  the  Stockton  and  Darlington  Railway  Company  were 

empowered  to  demand,  amongst  others,  the  following  tolls 
or  duties  for  articles  conveyed  by  their  railways  :  "For  all 
*coal,  &.C.  such  sum  as  the  company  shall  from  time  to  time 
[  *515  J  direct  and  appoint,-  not  exceeding  4d.  per  ton  per  mile." 
"For  all  the  articles,  matters  and  things  for  which  a  tonnage 
is  hereinbefore  directed  to  be  paid,  which  shall  pass  the  in- 
clined planes  upon  the  said  railways,  such  sum  as  the  com- 
pany shall  appoint,  not  exceeding  Is.  per  ton."  "And for 
all  coal  which  shall  be  shipped  on  board  of  any  vessel  or 
vessels  in  the  port  of  Stockton-upon-Tees,  aforesaid,  (the 
only  previous  mention  of  the  port  being  in  sect.  1,  where 
it  is  described  as  the  port  and  town  of  Stockton-upon- 
Tees,)  for  the  purpose  of  exportation,  not  exceeding  one 
halfpenny  per  ton  per  mile."  Under  the  authority  of  a 
subsequent  act,  9  Geo.  4,  c.  Ixi.,  the. Clarence  Railway  Com- 
pany constructed  a  railway  from  a  place  on  the  river  Tees, 
called  Port  Clarence,  communicating  with  the  Stockton  and 
Darlington  Railway,  at  a  place  called  Sim  Pasture.  It 
was  held,  first,  that  coal  shipped  from  London  was  coal 
"  shipped  for  the  purpose  of  exportation  "  within  the  mean- 
ing of  the  act,  and  therefore  chargeable  only  with  the  duty 
of  one  halfpenny  per  ton  per  mile  ;  secondly,  that  coal  ship- 
ped for  exportation  was  liable  to  the  inclined  plane  duty  ; 
thirdly,  that  Port  Clarence  and  a  place  called  Middlesbo- 
rough,  both  on  the  river  Tees,  were  for  this  purpose  within 
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Ike  port  of  Stock  tun-upon-Tees.     (Stockton  and  Darlington  MW 
t>.  Co.  v.  Barrett,  8  Soott  N.  R.  641.) 


The   Birmingham    and   Derby  Junction   Railway,  com-  R«Ai«U  to 
ncncing  at  Derby,  communicates  with  the  London  and  Bir- 


mingham  Railway  as  Hnmpdcu-in-Arden.  The  Midland  »' 
Counties  Railway  forms  a  communication  between  Derby 
and  the  London  and  Birmingham  Kailway  at  Rugby.  The 
Kirminghnm  nnd  Derby  Railway  Act  empowers  that  com- 
pany to  receive  from  passengers  conveyed  by  the  company's 
carriages  tolls  not  exceeding  a  specified  amount.  A  subse- 
quent act  for  Authorizing  an  alteration  in  the  line  of  railway, 
provides  that  the  charges  by  the  first  act  authorised  to  be 
made  for  the  carriage  of  passengers,  goods,  or.other  matters 
or  things,  shall  be  at  all  times  charged  equally  and  after  the 
same  rate  per  ton  per  mile  in  respect  of  all  passengers  and 
goods  of  a  like  description,  and  conveyed  or  propelled  by 
a  like  carriage  or  engine,  passing  on  the  same  portion  of  the 
line  only  and  under  the  same  circumstances,  and  that  no 
reduction  or  advance  in  any  charge  for  conveyance  by  the 
company,  or  for  the  use  of  any  locomotive  power  to  be  sup- 
plied by  them,  *liall  be  made  either  directly  or  indirectly  in 
favor  of  or  against  any  particular  company  or  person  tra- 
veling upon  or  using  the  same  portion  of  the  railway  under 
the  same  circumstances.  After  the  opening  of  the  Midland 
Counties  Railway,  the  Birmingham  and  Derby  Junction 
Railway  company  charged  passengers  conveyed  by  their 
carriages  from  Derby  to  Hampton-in-Arden,  8*.,  while  they 
charged  other  passengers  proceeding  from  Derby  to  Hamp- 
ton-in-Arden and  thence  to  London  only  after  the  rate  of  2*. 
betwes*  Dirby  and  Hampton-in-Arden.  An  information 
was  filed,  praying  an  injunction  to  restrain  the  imposition  of 
•an  unequal  charge  between  the  termini  at  Derby  and  Hamp- 
ton. It  was  admitted  by  the  information  that  the  charge  of 
8».  did  not  exceed  the  rate  allowed  by  the  act.  It  was  held 
by  Lord  Tottenham,  C.,  on  a  motion  for  an  injunction,  that 
the  clause  above  set  forth  was  only  meant  to  prevent  the 
exercise  of  a  monopoly  to  the  prejudice  of  one  passenger  or 
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8&9VicT.    carrier  and   in   favor  of  another.     That    even  if  the  Court 
i'.  20. 

of   Chancery  had  jurisdiction  in  such  a  case,  it  would  not 


fcectlH. 

interfere  unless  it  were  clear  that  the  public  interest  required 
it  ;  and  that  in  this  case,  it  being  admitted  the  higher  charge 
was  not  more  than  the  act  permitted,  it  did  not  appear  that 
I  516  j  the  public  were  prejudiced  by  the  arrangement.  The  motion 
for  an  injunction  was  refused  with  costs.  (Attorney-  General 
v.  Birmingham  and  Derby  Junction  Railw.  Co.,  2  Railw.  C. 
124.  As  to  equalization  of  tolls,  see  Rex  v.  Grand  Junction 
Canal  Co.,  3  Railw.  C.  14;  Rexv.  Glamorganshire  Canal 
Co.,  3  Railw.  C.  16.  As  to  monopolies,  see  4  Bl.  Corn.  159, 
436;  1  Russ.  on  Crimes  and  Misdemeanors,  174,  175  ;  1 
Hawk.  P.  C.  c.  79  ;  Bac.  Abr.  Monopoly.) 

How  tolls  to      XCI.  And  whereas  authority  has  been  given  by  various 

be  calculated  ..  ..  J 

where  rail-     ac':s  °*   parliament  to  railway  companies  to  demand  tolls  tor 

ways  amalga  the  conveyance  of  passengers  and  goods  and  for  other  servi- 
'e  '  ces  over  the  fraction  of  a  mile  equal  to  the  toll  which  they 
are  authorized  to  demand  for  one  mile  ;  therefore,  in  cases  in 
which  any  railway  shall  be  amalgamated  with  any  other 
adjoining  railway  or  railways,  such  tolls  shall  be  cal- 
culated and  imposed  at  such  rates  as  if  such  amalga- 
mated railways  had  originally  formed  one  line  of  railway. 


Construction  (/^)  In  November,  1843,  an  agreement  was  made  between 
bet^eenraii-  "The  Company  of  Proprietors  of  the  Manchester,  Bolton, 
way  com-  an(j  Bury  Canal  Navigation  and  Railway  "  and  "  The  Bury 
and  Rossendale  Railway  Company  "  as  follows  :  —  "  It  is 
hereby  mutually  agreed  between  the  parties,  &c.  —  First,  that 
they  will  mutually  concur,  co-operate,  and  aid,  at  the  ex- 
pense of  the  Bury  and  Rossendale  Company,  in  obtaining  an 
act  of  parliament,  in  the  ensuing  session,  for  a  line  of  rail- 
way from  the  Manchester  and  Bolton  Railway  to  Bury  and 
Rawstenstall.  Secondly,  that  the  Bury  and  Rossendale 
Railway  Company  shall  have  the  use  of  the  Manchester  and 
Bolton  Company's  station  at  Salford,  but  not  to  impede  the 
Manchester  and  Bolton  Company's  traffic,  paying  such 
charge  for  such  requisite  additional  accommodation  to  the 
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arising  from  the  traffic  of  the  Bury  and  Rossendale  8Af  ¥»•» 
Company,  aa  any  three  indifferent  persona,  to  whom  it  shall  — — j 
be  referred  in  the  usual  way,  shall  determine.  Thirdly, 
that  the  traffic  of  the  Manchester,  Bury,  and  Rosscndale 
Company,  whether  of  passengers,  merchandise,  or  coal  (that 
ia,  traffic  using  both  lines,  or  any  portions  thereof),  between 
Salford  and  Rawstonstall,  or  any  prints  intermediate  to 
these,  shall  be  carried  on,  as  it  respects  engine  power  and 
•carriages,  clerks,  porters,  and  all  other  expenses  (except  the  ' 
maintenance  of  the  Manchester  and  Bolton  Railway),  at  the 
cost*  and  charge  of  the  Bury  and  Rossendale  Railway  Com- 
pany, who  shall  pay  to  the  Manchester  and  Bolton  Railway 
Company  for  the  use  of  their  railway,  ami  in  respect  to  the 
traffic  herein  specified,  a  pro  rata  proportion  (according  to 
the  distance  passed  over  the  two  lines  respectively),  of  all 
and  singular  the  gross  rates,  tolls  and  proceeds  arising  from 
the  said  traffic,  with  no  other  deduction  from  the  same  than 
that  hereinafter  mentioned ;  and  with  this  proviso,  that  no- 
thing herein  contained  nor  elsewhere  provided  shall  authorize 
the  Manchester  and  Bolton  Railway  Company  to  receive  for 
the  use  of  their  railway,  between  the  point  of  junction  of  it 
with  the  Bury,  and  Rossendale  Railway  and  Salford,  for  a 
greater  distance  than  half  the  length  between  such  point  of 
junction  and  the  terminus  of  the  Manchester  and  Bolton 
Railway  in  Sajford  ;  nevertheless  the  Manchester  and  Bolton 
Railway  Company  shall  be  entitled  to  charge  for  the  use  of 
such  portion  of  the  railway  for  a  length  of  two  miles,  at 
the  least  Fourthly,  that  previously  to  such  apportionment 
of  the  gross  rates,  tolls,  and  proceeds  referred  to  in  clause  8 
the  Bury  and  Rossendale  Railway  Company  shall  be  en- 
titled to  deduct  so  much  of  the  passenger  duty  as  shall  be 
paid  by  them ;  and  afterwards  further  to  deduct  from  the 
proceeds  of  all  of  such  of  the  said  traffic  as  shall  have  been 
conveyed  in  their  carriages,  waggons,  and  trucks,  and  by  power 
provided  at  theirexpense,  the  further  sum  of  12 1-2  per  cent, 
and  no  more,  from  the  proceeds  arising  from  passenger  traffic, 
including  gentlemen's  carriages,  horses  and  parcels,  and  30 

TOL.  II.  18 
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8  &  9  VICT.  per  cent.,  and  no  more,  from  the  proceeds  arising  from  mer- 
- — '— - —  chandize  or  coal  traffic,  including  stone."  Subsequent  to 
the  execution  of  this  agreement,  the  company  of  proprietors 
of  the  Manchester,  Bolton,  and  Bury  Canal  Navigation  and 
Railway  was  incorporated  with  the  Manchester  and  Leeds 
Railway  Company,  and  ultimately  became  "  The  Lancashire 
and  Yorkshire  Railway  Company ;"  and  the  Bury  and  Ros- 
sendale  Railway  Company  became  "  The -Manchester,  Bury, 
and  Rossendale  Railway  Company,"  which  was  extended  to 
some  other  places,  and  then  became  "  The  East  Lancashire 
Railway  Company  ;  "  and  by  divers  subsequent  acts  of  par- 
liament certain  other  railways  were  incorporated  with  it  so 
as  to  form  an  extensive  line  of  railways  altogether.  A  special 
verdict  having  found  that  the  length  of  the  Manchester  and 
Bolton  railway  from  the  station  at  Salford  to  its  point  of 
junction  with  the  Manchester,  Bury,  and  Rossendale  Rail- 
way at  Clifton  is  four  miles,  and  no  more:  it  was  held,  first, 
that  on  the  true  construction  of  the  above  agreement,  the 
Lancashire  and  Yorkshire  Railway  Company  were  not  en- 
titled to  charge  the  East  Lancashire  Railway  Company  that 
proportion  for  the  whole  amount  received  as  tolls  which  that 
whole  distance  of  two  miles  to  be  charged  for  on  their  part 
bears  to  the  whole  distance  traveled  on  the  line  of  the  East 
Lancashire  Company  alone  ;  but  that  the  rate  per  mile  for 
the  charge  was  first  to  be  settled  by  the  relative  distances 
f  *518  [  *actually  traveled  on  each,  and,  when  so  settled,  a  distance 
of  two  miles  was  to  be  paid  for  at  that  rate  ;  secondly,  that 
the  agreement  itself  did  not  extend  beyond  the  traffic  along 
the  Bury  and  Rossendale  Railway  alone  to  the  traffic  along 
the  whole  railway  of  the  East  Lancashire  Railway  Company. 
(Lancashire  and  Yorkshire  Railw.  Co.  v.  East  Lancashire 
Railw.  Co.,  15  Jur.  1180  ;  6  Railw.  C.  802.) 


Railway  to       XCII.  It  shall  not  be  lawful  for  the  company  at  any  time 

be  free  on     ^    demand  or   take  a   greater  amount  of  toll,  or  make  any 
payment  of  _        ,  .  ,.  .         .     J 

tolls.  greater  charge  for  the  carriage  ot  passengers  or  goods,  than 

they  are  by   this  and  the  special  act  authorized  to  demand  ; 
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and  upon  payment  of  the  tolls  from  time  to  time  demandahle,     8A9  Vicr. 
all  companies  and  persons  shall  be  entitled  to  use  the  rail-  — 
way,  with  engines  and  carriage*  properly  constructed  as  by   ' 
this  and  the  special  act  «lm-.-t,.<l,  Hiilji-ct  iM-\.-itlirlrs*  to  tin-    ^  519] 
provisions  and  restrictions  of  the  said  act  of  the  sixth  year  of 
her  present  majesty,  entitled    "An  Act  for  tin-  Ix'tter  Reg- 
ulation of  Railways,  and  for  the  Conveyance  of  Troops  (i)," 
and  to  the  regulations  to  be  from  time  to  time  made   by  the  5  &  6  Vice 
company  by  virtue  of  the, powers  in  that  behalf  hereby  and  c 
by  the  special  act  conferred  upon  them  (Ar). 

(i)  See  an/0,  pp.  23—86. 

(*)  Two  directors  of  a  railway  company  (the  plaintiffs) 
entered  into  an  agreement,  in  writing,  with  two  directors  of  two  cn 
another  railway  company  (the  defendants),  which  was  signed 
by  such  four  directors  on  behalf  of  their  respective  compa- 
nies, whereby  it  was  mutually  agreed,  that  each  of  the  com- 
panies should  interchangeably,  use  the  railway  of  the  other 
company,  on  certain  terms  which  were  specified.  The  agree- 
ment contained  no  words  of  succession  or  restriction:  it  was 
held,  that  these  contracts  were  not  mere  licences  determinate 
at  will,  but  conferred  rights  of  a  permanent  nature  on  the 
companies,  and  that  the  terms  of  the  contract  were  not  too 
vague,  but  that  the  user  conceded  was  one  consistent  with 
the  proper  enjoyment  of  the  railway,  the  subject-matter  of 
the  contract,  and  with  the  rights  of  the  granting  party. 
(Great  Northern  Rail  to.  Co.  v.  Manchester,  Sheffield,  and 
Lincolnshire  Railw.  Co.,  5  Do  G.  &  3. 138 ;  16  Jur.  146  ; 
see  ante,  p.  481,  n.)  It  does  not  appear  to  have  been 
the  intention  of  parliament  to  give  to  a  railway  company  the 
complete  monopoly  of  the  means  of  communication  on  their 
line  of  road ;  on  the  contrary,  provision  was  made  in  all  or 
most  of  the  acts  of  incorporation  to  enable  other  persons  to 
place  and  run  engines  and  carriages  oil  the  road,  upon  pay- 
ment of  certain  tolls  to  the  company.  The  intention  of  par- 
liament in  this  respect  cannot,  however  be  carried  into 
effect  in  the  way  contemplated  by  the  legislature ;  for  it  is 
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8  &  9  VICT.   obvious  that  the  payment  of  legal  tolls  is  only  a  very  small 
part  of  the  arrangement  which  is  necessary  to  open  railroads 


*to  public  competition  ;  any  person  with  the  mere  authority 
[*519]  to  place  an  engine  and  carriages  on  a  railway  would  be  prac- 
tically unable  to  supply  his  engine  with  water,  or  to  take  up 
or  set  down  his  passengers  at  any  convenient  station  or  ter- 
minus, and  indeed  would  be  placed  in  such  a  disadvantageous 
situation  that  all  competition  with  the  company  would  be 
rendered  impossible.  The  safety  of  the  public  also  requires 
that  upon  every  railway  there  should  be  one  system  of  man- 
agement, under  one  superintending  authority,  which  should 
have  the  power  of  making  and  of  enforcing  all  regulations 
necessary  for  the  protection  of  passengers,  and  for  duly  con- 
ducting aud  maintaining  this  new  mode  of  communication. 
On  this  account  it  is  necessary  that  the  company  should  pos- 
sess a  complete  control  over  their  line  of  road,  although  they 
should  thereby  acquire  an  entire  monopoly  of  the  means  of 
communication.  But  if  these  extensive  powers  are  to  be 
granted  to  private  companies,  it  becomes  most  important 
that  they  should  be  so  controlled  as  to  secure  the  public  as 
far  as  possible  from  any  abuse  which  might  arise  under  this 
irresponsible  authority.  (2d  Report  from  Committee  on 
Railways,  1839,  (115,  2,)  pp.  vi.  vii.) 

List  of  tolls        XCIII.  A  list  of  the  tolls  authorized  by  the  special  act  to 

to  be  exhibit-  be  taken,  and  which  shall  be  exacted  by  the  company,  shall  be 

ed  on  a  board  polished  by  the  same  being  painted  upon  one  toll  board  or 

more    in   distinct    black    letters    on   a    white    ground,    or 

white    letters   on    a   black   ground,    or   by   the   same   be- 

ing   printed    in   legible    characters    on   paper    affixed     to 

such  board  and  by  such  board  being  exhibited  in  some  con- 

spicuous place   on  the  stations  or  places   where   such   tolls 

shall  be  made  payable. 

Milestones  XCIV.  The  company  shall  cause  the  length  of  the  rail- 
way to  be  measured,  and  milestones,  posts  or  other  conspicu- 
ous objects  to  be  set  up  and  maintained  along  the  whole  line 
thereof,  at  the  distance  of  one  quarter  of  a  mile  from  each 
other,  with  numbers  or  marks  inscribed  thereon  denoting 
such  distances. 
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l9V« 

,   H 


\  •  V.  No  tolls  shall  l»o  demanded  or  taken  by  the  compa-  §*9  Virr- 


ny  for  the  use  of  the   railway  during  any  time  at  which  the   ^ 
boar-i  il>efo/e   directed  to   be  exhibited   shall  not  be 


SO    exhibited,    or    at    ul.irh      tin*    milestones   hen-in  -before  taken  only 
rd  to  he  set  up   ami  umiiituint'<l  shall   n«»t    be  so   8et      ' 


up  and  maintained  ;  and   if  any  person  wilfully   pull  down,  .nd  mile- 
deface  or  dent  roy  any  such  board  «»r  miU  stone,  he  shall  fur-  "to"«a>etuP 
feit  a  sum  not  exceeding  five  pounds  for  every  such  offend-. 

XC  VI.  The  tolls  shall  be  paid  to  such  persons,  and  at  such  TolU  to  be 
places  upon  or  near  to  the  railway,  and  in  such  manner  and 


under  such  regulations,  as  the  company   shall,  by  notice  to  company. 
be  annexed  to  the  list  of  tolls,  appoint. 

•XCV1I.  If,  on  demand,  any  person  fail  to  pay  the  tolls  In  default  of 

duo  in  respect  of  any  carriage  or  goods,  it  shall  be  lawful  for  P"Jrmenlff 

.  toil*,  ff°°d*i 

the  company  to  detain  and  sell  such    carriage,    or  all  or  any  &c  may  be 

part  of  such  goods,  or,  if  the  same   shall"  have  been  removed  detained  and 

from  the  premises  of  the  company,  to  detain  and  sell   any  M 

other  carriages  or  goods  within  such  premises  belonging  to     1*520  ] 

the  party  liable  to  pay  such  tolls,  and  out  of  the  monies  aris- 

ing from  such  sale  to  retain  the  tolls   payable  as  aforesaid, 

and  all  charges   and   expenses  of  such   detention   and  sale, 

rendering  the  overplus,  if  any,  of  the  monies  arising  by  such 

sale,  and  such  of  the  carriages  or  goods  as  shall   remain  un- 

sold, to  the  person  entitled  thereto,  or  it   shall  be   lawful  for 

the  company  to  recover  any  such  tolls  by  action  at  law  (k). 

(k)  The  St.  Katherine  Dock  Company  were  empowered  by  outran  for 
their  act  of  incorporation,  in  case  of  non-payment  of  certain  "°  "^ 
rates  and  charges,  accrued  due  upon  goods  snd  merchandize 
deposited  within  their  premises,  to  retain  and  sell  all  or  any 
part  of  such  goods,  «kc.  ;  and  in  case  such  goods  and  mer- 
chandize should  happen  to  be  removed  before  the  rates  and 
charges  payable  in  respect  of  the  same  should  have  been  paid, 
the  company  were  further  authorised  to  take  and  distrain  or 
sell  any  goods  or  chattels  of  the  owners  thereof;  it  was  held, 
that  the  company  were  authorised  under  the  terms  of  the 
statute,  to  detain  and  sell  for  rates  and  charges  which  had 
become  due  in  respect  of  goods  previously  delivered  without 
payment  of  the  rates  and  charges  due  upon  them,  other  goods 
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Sect  98. 


Account  of 
lading,  &c. 
to  be  given. 


[*521 J 


Penalty  for 
not  giving 
account  of 
lading. 
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and  merchandize  of  the  same  owner  which  happened  to  be,  at 
the  time  of  detention,  on  their  premises ;  for  it  would  be 
strange  to  say  that  the  legislature  intended  to  authorize  the 
taking  of  any  goods,  wherever  found,  belonging  to  the  owners 
of  the  goods  removed  without  payment  of  rates  and  charges 
and  yet  not  to  authorize  the  enforcing  of  the  same  remedy 
against  goods  of  the  same  owners  already  in  the  possession 
of  the  company.  (Green  v.  St.  Ka'Jierine  Dock  Co.,  13 
Jur.  1116;  19  Law  J.,  Q.  B.  53.  See  Parratt  Navigation 
Co.  v.  Stower,  6  Mees.  &  W.  564.)' 

XC  VIII.  Every  person  being  the  owner  or  having  the  care 
of  any  carriage  or  goods  passing  or  being  upon  the  railway 
shall  on  demand,  give  to  the  collector  of  tolls,  at  the  places 
where  he  attends  for  the  purpose  of  receiving  goods  or  of  col- 
lecting tolls  for  the  part  of  the  railway  on  which  such  carriage 
or  goods  may  have  traveled  or  be  about  to  travel,  an  exact 
account  in  writing  signed  by  him  of  the  number  or  quantity 
of  goods  conveyed  by  any  such  carriage,  and  of  the  point  on 
the  railway  from  which  such  carriage  or  goods  have  set  out 
or  are  about  to  set  out,  and  *at  what  point  the  same  are  in- 
tended to  be  unloaded  or  taken  off  the  railway  ;  and  if  the 
goods  conveyed  by  any  such  carriage,  or  brought  for  convey- 
ance as  aforesaid,  be  liable  to  the  payment  of  different  tolls, 
then  such  owner  or  other  person  s..all  specify  the  respective 
numbers  or  quantities  thereof  liable  to  each  or  any  of  such 
tolls. 

XCIX.  If  any  such  owner  or  other  such  person  fail  to  give 
such  account,  or  to  produce  his  way-bill  or  bill  of  lading,  to 
such  collector,  other  officer  or  servant  of  the  company  demand- 
ing the  same,  or  if  he  give  a  false  account,  or  if  he  unload  or 
take  off  any  part  of  his  lading  or  goods  at  any  other  plane 
than  shall  be  mentioned  in  such  account,  with  intent  to  avoid 
the  payment  of  any  tolls  payable  in  respect  thereof,  he  shall 
for  every  such  offence  forfeit  to  the  company  a  sum  not  ex- 
ceeding ten  pounds  for  every  ton  of  goods,  or  for  any  parcel 
not  exceeding  100  weight,  and  so  in  proportion  for  any  less 
quantity  of  goods  than  one  ton,  or  for  any  parcel  exceeding  one 
hundred  weight,  (as  the  case  may  be,)  which  shall  be  upon 
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toy  su.h  i-ai  ringe  ;•  and  inch  penalty  shall  be  in  addition  to  8*9VicT. 

iroods  may  b< 

•ML  MA 

C.  If  any  dispute  arise  concerning  the  amount  «.-f  the  t-  i 

tho  company,  <i  <•  charges  occasioned  to  mUMnnt  of 

by  any  deduction  or  saK-  thereof  umler  tin-  pr  .\i-i  .us  herein  <"IUeh«rfe- 

ict  contain  .I.  the  same  shall  be  settled  by  " 
a  ju-  1  it  shall  l)i-  lawful  f  .r  i  In  company  in  the  mean- 

to  .It-tain  the  goods,  or  (if  the  case  so  require)  the  pro- 

<  1.   If  any  difforonce  arise  between   any  toll   collector  or  Difference  a> 
••bar  officer  or  servant  of  the  company  ami  any  owner  -Tor  ^T**^1*' 
person  having  the  charge  of  any  carriage  passing  <»r  1-rin^ 
the  railway,  or  of  any  goods  conveyed  or  to  be  conve 

by  PI:  ige,  respecting  the  uci-ht.  ijuantity,  quality  or 

nature  of  such  goods,  such  collector  or  other  oHii-cr  may  law- 

fully th'tain  siuh  carriage  or   goods,  and   examine,    weigh, 

gague  or  otherwise  measure  the  same  ;    and  if  upon   such 

measuring  or  examination  such  goods  appear  to  be  of  greater 

.r  «-r  <juantity  »r    «\'  other  nature  than  shall  have  been 

1  in  the  account  Lri\eu  there..!*  then  the  person  who  shall 

given  such  account    >hall   pay.  ami  the  owner  of  such 

carriage,  or  the  resperii\e  •  uners  of  such  goods,   shall    also, 

at  the  option  of  the  company,  l>e  ImUe  to  pay,  the  'costs   of     I    ^22  J 

such  nu'asurinjr  ami  examining  ;     but  if  such   goods  appear 

to  be  of  the  sa  -s  weight  or  quantity  than  and  of  the 

Mine  nature  as  shall  have  been  stated  in  such  account,  then 

•n.pany  shall  pay  such  costs,  and  they  shall  also  pay  to 

•neh  owner  of  or  person  having  charge  of  such  carriaL'e.   and 

to  the  respective  owners  of  such  goods,  such  damage  (if  any) 

as  shall  appear  to   any  justice,  on   a  summary   application 

to  him  for  thit    purpose,   to  have  arisen    from  such   <lcten- 


CII.  If  at  any  time  it  be  made  to  appear  to  any  justice,  Toll  collector 
upon  the  complaint  of  the  company,  that  any  such  d<  :,,i*  h«bie 

measuring  or  examining  of  any  carriage  of  goods,  a*  ll>r  w«Higt«l 

.    detent.oiiof 
bet  !,  was  without   reasonable  ground,  or  that  it  goods. 

was  vexatious  on  the  part  of  such  collector  »r  other  »!: 

the  collector  or  other  officer  shall  himself  pay  the  costs 
of  such  detention  and  measuring,  and  the  damage  occasioned 
thereby;  and  in  default  of  immediate  payment  of  any  such 
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S&OVicr    costs  or  damage  the  same   may  be  recovered   by  distress  of 

— "•  r  ' the  goods  of  such  collector,  and  such  iustice  shall  issue  his 

Sect.  103.  ,.       ,  J 

warrant  accordingly. 

Penalty  on        GUI.  If  any  person  travel  or  attempt  to  travel  in  any  car- 
passengeis    riage  Of  ^hc  company,  or  of  any  other  company   or   party 
frauds  on  the  using  the  railway,   without  having  previously  paid  his  fare, 
company.      an(J  with  intent  to  avoid  payment  thereof,  or  if  any  person, 
having  paid  his   fare  for  a  certain  distance,  knowingly  and 
wilfully  proceed   in  any  such  carriage  beyond  such  distance, 
without   previously   paying   the   additional  fare  for  the  ad- 
ditional distance,  and  with  intent  to  avoid  payment  thereof, 
or  if  any  person  knowingly  and  wilfully  refuse  or  neglect,  on 
arriving  at  the    point  to  which  he  has   paid  his  fare,  to  quit 
such  carriage,  every  such  person  shall  for  every  such  offence 
forfeit  to    tke   company  a  sum  not  exceeding  forty  shillings 
(I). 

(1)  See  Reg.  v.  Boulton,  ante,  p.  19,  n. 

Detention  of     CIV.  If  any  person  be  discovered,  either  in  or  after  corn- 
offenders,       mitting  or  attempting  to  commit  any  such  offence  as  in  the 
preceding  enactment  mentioned,  all  officers  and  servants  and 
other  persons  on  behalf  of  the  company,  or  such  other  com- 
pany ^or  party  as   aforesaid,  and  all  constables,   jailers  and 
peace  officers,  may  lawfully  apprehend  and  detain  such  per- 
son until  he  can  conveniently  be  taken   before  some  justice 
[  *523  1     or  until  ne  be  otherwise  discharged  by  due  course  of  law. 
Penalty  f.»r        *CV.  No  person  shall  be  entitled  to  carry,  or  to   require 
bringing  dan-  ^  company  to  carry,  upon  the  railway,  any   aquafortis,  oil 
on  the  rail-     of  vitriol,  gunpowder  lucifer  matches,  or  any  other   goods 
Wa7-  which  in  the  judgment  of  the  company  may  be  of  a  danger- 

ous nature  ;  and  if  any  person  send  by  the  railway  any  such 
goods  without  distinctly  marking  their  nature  on  the  outside 
of  the  package  containing  the  same,  or  otherwise  giving 
notice  in  writing  to  the  book-keeper  or  other  servant  of  the 
company  with  whom  the  same  are  left,  at  the  time  of  so  send- 
ing, he  shall  forfeit  to  the  company  twenty  pounds  for  every 
such  offence  ;  and  it  shall  be  lawful  for  the  company  to  re- 
fuse to  take  any  parcel  that  they  may  suspect  to  contain 
goods  of  a  dangerous  nature,  or  require  the  same  to  be  open- 
ed to  ascertain  the  fact.  '  „ 
Delivery  of  Cyj  If  collector  of  tolls  or  other  officer  employed  by 

mailers  in  J  »  .»'  •  i«     _J*  '         • 

possession  or  the  company  be  discharged  or  suspended  from   his  office,  or 
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die,  abscond  or  absent  himself,  and  if  such  colic  her  8*9  VIOT. 

officer,  or  the  wife,  widow,  or  any  of  the  family  or  represen- 
tatives of  any  such  collector  or  other  officer,  refuse  or  neglect 
after  seven  days  notice  in  writing  for  that  purpose,  to  deliver 
up  to  the  company,  or  to  any  person  appointed  by  them  for 
that  purpose,  any  station,  dwelling-house,  officer  or  other 
building,  with  its  appurtenances,  or  any  books,  papers  or 
other  matters  belonging  to  the  company  in  the  possession  or 
custody  of  any  such  collector  or  officer  at  the  occurrence  of 
any  such  event  as  aforesaid,  then,  upon  application  being 
made  by  the  company  to  any  justice,  it  t»hall  be  lawful  for 
such  justice  to  order  any  constable,  with  proper  assistance, 
to  enter  upon  such  station  or  other  building,  and  to  remove 
any  person  found  therein,  and  to  take  possession  thereof,  and 
of  any  such  books,  papers  or  other  matter*,  and  to  deliver  the 
same  to  the  company,  or  any  person  appointed  by  them  for 
that  purpose. 

Poor-rate  Assessments. 

CVII.  That  the  company  shall  every  year  cause  an   an-  Annual  ac- 
nual  account  in  abstract  to  be  prepared,  showing  the  total  coujnl  to  *>• 

•  i  i.  i i      •    *  •  /.    i  •     made  up, and 

receipts  and  expenditure  of  all  funds  levied  by  virtue  of  this  a  copy  tran*. 
or  the  special  act  for  the  year  ending  on  the  thirty-first  day  mined  to  the 

-*  ,J  J  clerk  of  the 

of  December  or  some  other  convenient  day  in  each  year,  un-  peace,  Ac. 
der  the  several  distinct  heads  of  receipt  and  expenditure, 
with  a  statenent  of  the  balance  of  such  account,  duly  audited 
and  certified  by  the  directors,  or  some  of  them,  and  by  the 
auditors,  "and  shall  if  required,  transmit  a  copy  of  the  said  [  *524  j 
account,  free  of  charge,  to  the  overseers  of  the  poor  of  the 
several  parishes  through  whieh  the  railway  shall  pass,  and 
also  to  the  clerks  of  the  peace  of  the  counties  through  which 
the  railway  shall  pass,  on  or  before  the  thirty-first  day  of 
January  then  next ;  which  last-mentioned  account  shall  be 
open  to  the  inspection  of  the  public  at  all  seasonable  hours 
on  payment  of  the  sum  of  one  shilling  for  every  such  in- 
spection; provided  always,  that  if  the  said  company  shall 
omit  to  prepare  or  transmit  such  account  as  aforesaid,  if  re- 
quired so  to  do  by  any  such  clerk  of  the  peace  or  overseer  of 
the  poor,  they  shall  forfeit  for  every  such  omission  the  sum  of 
twenty  pounds  (m). 

(m)  A  railway  company  becoming  by  virtue  of  their  statu-  Railway  nm- 
VOL.  u.        19 
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8&  9  VICT.     tory  powers  possessed  of  any  lands  liable  to  be  assessed  to  the 

-  poor's  late,  are  liable  until  the  works  shall  be  completed 

pany,  until    and  assessed  to  make  good  the  deficiency  in  such  rate,  by 

rated,  liable  reason  Of  such  lands  having  been  taken  or  used  by  them, 
to  make  good 

poor's  rate,     such  deficiency  to  be  computed  according  to  the  rental  at 


[*524J 


Eating  of 
Railways. 


which  such  lands,  with  any  building  thereon,  were  valued 
or  rated  at  the  time  of  the  passing  of  the  special  act.  (8  & 
9  Viet.  c.  18,  s.  133.  ante,  p.  371.) 

No  rate  for  the  relief  of  the  poor  in  England  and  Wales 
shall  be  allowed  by  any  justices,  or  be  of  any  force,  which 
shall  not  be  made  upon  an  estimate  of  the  net  annual 
value  of  the  several  hereditaments  rated  thereunto;  that  is 
to  say,  of  the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of  all  usual  tenants' 
rates  and  taxes,  and  tithe  commutation  rent-charge,  if  any, 
and  deducting  therefrom  the  probable  average  annual  cost 
of  the  repairs,  insurance  and  other  expenses,  if  any,  neces- 
sary to  maintain  them  in  a  state  to  command  such  rent ; 
provided  that  nothing  contained  in  the  act  shall  be  construed 
to  alter  or  affect  the  principles  or  different  relative  liabilities 
if  any,  according  to  which  different  kinds  of  hereditaments 
were  then  by  law  rateable.  (6  &  7  Will.  4,  c.  96,  s.  1.) 
Lord  Campbell,  C.  J.,  had  great  difficulty  in  applying  the 
Parochial  Assessment  Act  to  a  railway  extending  many  miles 
through  many  parishes,  with  a  trunk  line  and  branches,  the 
traffic  upon  its  different  sections  varying  materially,  and  the 
expense  of  working  these  different  sections  bearing  no  cer- 
tain proportion  to  the  earnings  upon  them.  (Reg.  v.  Great 
Western  Railw.  Co.,  7  Railw.  C.  140.)  The  amount  on 
which  a  railway,  when  the  railway  company  are  themselves 
the  carriers,  is  to  be  assessed  to  the  poor  rate  is  the  rent 
which  a  lessee  would  pay,  he  being  supposed  to  be  capable 
of  deriving  from  the  use  of  the  railway  all  the  profits  which 
accrue  to  the  company  from  the  conveyance  of  passengers, 
cattle  and  goods,  under  the  powers  of  their  act ;  such  lessee 
finding  locomotive  power,  carriages,  &c.,  and  paying  all 
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-es  incidental  to  working  tin-  railway,  free  of  all  usual  8  A, 9  Vicr. 

s  and  taxes,  uml  tithe  coiuniui.;  :-charge 

Sect 

Aim:   allowance  and  oV'lucti  >n-   f'.r  the   average  an-    j  •;, 
nual  costs  of  repairs,  iu-m; HIM  •»  -ami  other  expenses  necessary 
,\:iv    it.-  fixtures  and   appurtenances,  in  a 
•tate  to  command  such  rent.      ( Key.  \       l.nn-lnn    Hint  Xnnlh 

JGale.  &D.  49;     1  Q,  II.  IJ.558;  2 

•'•  .!ur.  086).  Ami  this  j.rinciple applies,  thuugh 
:;iilway  acts  Contain  clauses,  tliat  it' they  thein<el\cs   are 
carri-  pan  estimate  or  account  ;.»lls 

which  would  be  payable  on  the  same  am  >unt  »f  traffic,  sup- 
posing it  to  be  comlu  other  parties,  and  that  they 
shall,  under  heavy  penalties,  allow  the  parish  officer  to  have 
access  to  such  account  or  tt  (76.)  With  regard  to 
the  rating  in  a  particular  j  arish.  the  line  is  to  be  rated,  not 
in  the  proportion  which  the  length  of  the  line  therein  hears 
whole  line,  hut  in  proportion  that  the  receipts  in  such 

h   for  traffic  bear  to  the  receipts  throughout  the  whole 

line.     (76.)     In  this  case  the  South-\Ve>tern   Railway  Com- 

under  the  powers  of  the  act  4  &  •'»  Will.  4,    c.  Ixxxviii., 

fiieh  it  was  incorporated,  purchased  lands  on  which  they 
constructed  a  line  of  railway,  and  warehouses  and  station 
houses  for  the  convenience  of  passengers  and  of  r- 
and  stowing  goods.  They  were  authori/ed  and  required  by 
the  act  t-.  provide  locomotive  power,  ami  to  let  their  can  iagCS 
or  allow  the  railway  to  be  used  by  other  persons  who  had 
themselves  provided  carriages  to  travel  on  it.  Sect.  17*2  pro- 
Tides  that  all  -hall  '.»•  at  liberty  to  use  the  railway 
on  payment  of  certain  tolls  to  the  company,  ^the  inm-unnm 
of  which  is  fixed  by  sect.  1  I1'.)  and  subject  to  certain  rules 
ie.l  for  as  to  the  construction  of  engines,  car- 
riages, police  regulations.  &c.,  which  are  to  be  according  to 
the  •  i-  of  the  company.  Thar*  was  no 
corresponding  provisions  as  t  the  ri_rht  to  use  the  warehouses, 
station  houses,  &c.  Sect.  167  provides  that  where  the  com- 
pany shall  carry  for  their  own  profit,  they  shall  keep  sepa- 
rate accounts,  showing  the  amount  of  tolls  which  they  would 
have  received  if  the  conveyance  of  the  goods  and  passenger! 
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b&9  V  cr.   had  been  affected  by  other  persons  ;    to  which  separate  ac- 
-1— -    counts  the  overseers  of  the  several  parishes  through  which 
the  railway  passes  shall  have  free  access.     There  was  no  pro- 
vision for  keeping  such  accounts  when  other  parties  carried 
the  goods  or  passengers.     The   act.  1   Viet.  c.  Ixxi.  s.  82, 
recites  the  157th  section  of  the  4  &  5  Will.  4,  and   that  it 
was  provided  by  that  act  that  such  separate  accounts  should 
be  kept  when  other  parties  carried  the  goods  or  passengers, 
and  imposes  a  penalty  upon  the  company  in  case  of  neglect  to 
do  so.     The  company  had  not  in  fact  leased  the  railway,  nor 
had  any  other  persons  than  themselves  been  carriers  upon  it. 
Lord  Denman,  C.  J ,  observed,  in  Reg",  v.  Grand  Junction 
Railw.  Co.,  post,  that   the  facts  found  [in  Reg.  v.   London 
and  South-  Western  Railw.   Co.,  were,    that  the   company 
were  in  the  sole  and  exclusive  occupation   of  the  railway 
warehouse,  stations  and  landing  places,  and  being   so  were 
r  *co6  1     solely  and  exclusively  carrying  on  a  large  business  as  carriers 
*thereon  ;    that  although  the  legislature  had,  under  certain 
limitations,  made  the  railway  a   highway,  and  given  to   all 
the  liege  subjects  under  these  a  right  to  use  it  as  such,  either 
as  carriers  or  for  individual   traveling,  and  in  such  case  pro- 
vided for  the  payment  of  tolls  to  the  company,  yet,  in  fact, 
no  one  having   availed   himself  of  the  right,  nor,    as  then 
appeared  to   the  court,  having  the  power  of  doing  so  conve- 
niently or  effectually,  no  tolls  were  in  fact  earned.     To  this 
state  of  facts  the  court  applied  the  established   principles  of 
rating,  that  the  rate  is  to  be  on  the  occupier  in  respect  of  the 
beneficial  nature  of  his  occupation,  in  estimating  which  as 
to  amount,  or  to  put   it  in  other  words,  in  ascertaining  how 
much  net  rent  such  or    such   an    occupation   may    be    ex- 
pected  to  command,   parish  officers    are    to    consider,   not 
drily  and  only  what  would   legally  pass  by  a  demise  of  it, 
but  all  the   existing  circumstances,   whether   permanent  or 
temporary,  wherever  situated,  however   arising  or  secured, 
which  would  reasonably  influence  the  parties  to  a  negotiation 
for  a  tenancy  as  to  the  amount  of  rent  to  be  asked  or  given. 
The  court  therefore   thought  it  impossible  in  that  case  to 
separate  the  three   or  four  miles   of  railway  within  the  re- 
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•pondent  pariah  from  the  whole  line  running  through  many  •  *  •  Vicr. 
othil  parishe*,  or  that  whole  line  from  the  warehouses,  sta-  - 
tions  and  lancliag  places,  or  these  again  from  the  peculiar 
conveniences  which  a  tenant  would  have  for  carrying  on  as 
occupier  a  lucrative  business,  if  not  the  effective  monopoly 
which  the  provisions  of  the  act  appeared  to  give  to  the  occu- 
pier for  carrying  it  on.  What  under  the  act  was  possible 
by  law,  what  in  point  of  fact  might  be  in  future,  however 
near,  the  court  thought  immaterial  as  to  the  principle,  though 
very  fit  to  be  taken  into  account  when  making  the  calcula* 
as  to  the  quantum,  but  in  principle  the  parish  officers 
were  to  look  at  the  actual  state  and  value  of  the  occupation. 
(4Q.  B.  R.  85— 87.)  H 

Where  a  railway  company,  incorporated  by  act  of  parlia- 
ment in  the  usual  form  of  such  acts,  made  their  profit  partly 
by  fares  as  carriers,  and  partly  by  tolls  received  by  other 
carriers  :  it  was  held,  that  in  assessing  them  to  a  poor  rate, 
the  proper  measure  of  rateable  value  was,  not  the  amount  of 
the  tolls  actually  received,  or  which  would  have  been  re- 
ceived  if  all  the  carrying  business  had  been  performed  by 
others,  but  the  rent  (after  the  deductions  required  by  the 
Parochial  Assessment  Act,  6  dc.  7  Will.  4,  c.96,  ante  p.  524,) 
at  which  the  railway  might  be  reasonably  expected  to  let  to 
a  yearly  tenant,  having  the  same  powers  and  advantages  as 
the  company.  The  sessions  ascertained  the  rent  by  taking 
the  gross  receipts  of  the  company  in  respect  of  their  own 
railway,  and  making  the  following  deductions  from  them  ; 
Tit.  1.  Interest  on  the  capital  invested  in  the  moveable  stock 
of  the  company  ;  2.  A  per  ccntage  on  the  same  capital  for 
tenants'  profits  and  profits  of  trade ;  3.  A  per  centage  on  the 
same  sum  for  annual  depreciation  of  stock  beyond  ordinary 
annual  repairs;  4.  The  actual  annual  expenses  of  conducting 
the  business  of  carriers,  maintenance  of  way,  repairs  of  build- 
ings, 'insurance,  direction,  rates,  taxes,  and  other  disburs-  ,  ..^  . 
men's,  as  railway  owners  and  carriers  ;  5.  The  fair  annual 
value  of  stations  and  buildings,  rated  separately  from  the 
railway ;  6.  An  annual  sum  per  mile  for  the  renewal  and 
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8  &  9  VICT.   reproduction  of  the  rails,  sleepers,  &c. :   it  was  held,  that 

r*   20 

these  deductions  (the  amount  of  which  was  for  the  sessions 


Sect  107. 

to  determine)  included  all  that    was  properly  referable  to 

trade,  and  that  the  sessions  might  fairly  infer  that  a  yearly 
tenant  of  the  railway,  under  the  circumstances  above  stated, 
would  give  the  balance  as  rent.  (Reg.  v.  Grand  Junction 
Railw.  Co.,  4  Q.  B.  R.  18 ;  Law  J.  1844,  M.  C.  94 ;  8  Jur. 


F5271 

Lord  Denman,  C.  J.,  in  recapitulating  the  principles  laid 

down  in  the  two  last  cases,  said :  "We  there  laid  down,  that 
although  the  profits  of  trade  carried  on  by  the  ocupier  of 
land  could  not  be  made  directly  the  subject  of  the  rate  as- 
sessed in  respect  of  such  occupation,  and  that  the  value  of 
the  occupation,  alone  was  the  proper  subject,  yet  in  that 
value  was  to  be  included  whatever  at  the  time  formed  part 
of  it,  whether  permanently  or  not  from  whatever  source 
derived  ;  and  therefore,  of  course,  not  less  so.  although  de- 
rived, in  any  proportion,  from  the  fact  of  the  trade  being  so 
carried  on  upon  it.  Further,  that  although  the  sum  to  be 
sought  was  that  which,  after  all  due  deductions  made,  a 
tenant  might  be  found  to  give,  by  way  ot  rent  from  year  to 
year,  in  order  to  be  placed  as  occupier  in  the  same  position 
as  the  party  rated,  yet  this  was  to  be  sought,  not  in  drily 
considering  what  rent  would  be  given  for  so  many  miles  of 
railway  as  happened  to  be  in  the  rating  parish,  apart  from 
all  the  actual  co-existing  circumstances,  but  by  including  in 
the  consideration  all  such  as  would  necessarily  attend  upon 
the  occupation  under  the  demise,  and  which  would  influence 
the  tenant's  mind  as  to  the  amount  of  rent  which  he  would 
give.  In  the  application  of  these  principles,  the  practical 
difficulty  for  those  who  assess  the  rate,  in  cases  of  such  com- 
plication as  railways  often  present,  will  be,  to  distinguish 
accurately  between  that  which  is  properly  referable  to  the 
trade  alone,  and  the  increase  of  value  which  the  carrying  on 
of  the  trade  upon  the  land  gives  to  the  occupation  of  it." 
(Reg.  v.  Great  Western  Railw,  Co.,  4  Railw.  C.  42,  43  ; 
6  Q.  B  179;  Law  J.  1846,  M.  C.  80.) 

The   Great   Western  Railway   Company  are  owners  and 
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sole  occupiers  of  a  line  of  railway,  one  hundred  and  eighteen  8*9  VICT. 

miles  in  length,  and  are  also  lessees  and  solo  occupiers  of  two  — 

8wi  107. 

branch  lines,  forty-iour  and  eighteen  mile*  in  length,  respect- 
ively issuing  out  of  the  main  line.  Upon  all  these  lines 
they  carry  on  exclusively  a  large  trade  as  carriers,  the  re* 
«  of  which,  from  the  branch  lines  alone,  if  set  against 
their  expenses  and  rent,  would  make  the  occupation  of  them 
in  fact,  a  losing  concern ;  but  this  occupation  increases  the 
traffic  upon  the  main  line.  The  mode  adopted  by  the  parish 
officers  in  rating  the  railway  was  as  follows: — They  took 
the  gross  receipts  per  mile  in  the  respondent  parish;  from 
this  they  deducted  a  mileage  proportion  of  the  expenses,  and 
"••f  the  interest  and  tenant's  profits  on  the  plant  of  the  whole 
line  of  railway,  and  rated  the  company  on  the  residue:  it  [*528J 
was  held,  that,  among  the  above  deductions,  an  allowance 
ought  to  be  made  in  respect  of  the  depreciations  and  wear 
and  tear  of  the  rails  and  sleepers,  the  solid  timber  and  iron 
work  of  the  main  line,  if  paid  out  of  the  income  of  the  com- 
panv,  and  charged  as  an  item  of  annual  expenditure  before 
the  division  of  profits  under  sect.  145  of  their  act  (5  <fc  6 
Will.  4,  c.  107),  but  not  if  paid  out  of  their  capital. 
(Reg.  v.  Great  Western  Railw.  Co.,  4  Railw.  C.  28;  see 
8.  C.  7  Railw  C.  180;  Reg.  v.  Midland  Railw.  Co.,  6 
Railw.  C.  440,  post.)  And  also  for  the  rateable  value  of 
buildings  appurtenant  to  the  main  line  and  branches,  rated 
or  rateable  elsewhere  than  in  the  respondent  parish ;  but 
that  no  allowance  should  be  made  for  interest  on  the  sum 
expended  in  procuring  their  act,  raising  their  capital,  and 
other  original  expenses  ;  nor  for  additional  parochial  assess- 
ments which  may  become  payable  in  consequence  of  the 
recent  decisions  of  the  'Court  of  Queen's  Bench  on  the  sub- 
ject ;  nor  for  the  actual  loss  on  the  branch  lines.  The  rea- 
sonableness of  the  per  centage  to  be  deducted  for  tenant's 
profits  is  a  question  entirely  for  the  sessions ;  but  when  the 
value  of  the  plant  has  become  diminished,  the  per  centage 
should  be  calculated  on  the  present,  not  the  original  value ; 
such  deduction,  however,  was  not  allowed  to  be  made  in  this 
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8  &  9  VICT.  instance,  so  as  to  increase  the  present  rate.     (Reg.  v.  Great 
g^2^-      Western  Railway  Co.,  4  Railw.  C.  28  ;  6  Q.  B.  179.)  (1) 

(1)  It  has  been  held,  that  a  Railroad  Company  was  liable  to  be 
rated  in  respect  to  their  bridges,  as  coming  within  the  general 
Statutes. 


I  528  I  ]3y,a  |ocai  paving  act  (4  1  Geo.  3,  c.  1  3  1  ,  s.  37,)  the  Commissioners 
were  to  rate  all  "  houses,  shops,  warehouses,  coach-houses,  stables, 
cellars,  vaults,  buildings,  and  tenements;"  and  s  40  provided  that 
the  rates  "  upon  or  in  respect  of  any  chapel,  meeting-house,  hospital, 
school,  or  other  public  building,  or  any  wall,  garden,  yard,  or  void 
space  of  ground,  should  be  ascertained  according  to  the  number  of 
square  yards  of  pavement  paved,  &e.,  under  the  act  belonging  to 
such  chapel.  &c.,  measuring  the  same  from  such  chapel  &c  ,  to  the 
middle  of  the  street  &c.,  on  which  the  same  should  respectively  abut, 
&c.  ;  but  so,  nevertheless,  as  that  no  rate  or  assessment  should  by 
virtue  of  that  act  be  laid  upon,  or  collected,  or  received  for,  or  in  re- 
spect of,  any  wall,  garden,  yard,  or  void  space  of  ground,  unless  the 
space  should  abut  upon,  or  front  some  street,  &c.,  to  be  paved." 

The  26th  section  of  the  43  Geo.  3,  c.  139,  which  was  substitu- 
ted for  37th  sect:on  of  the  former  act,  provided  that  the  rates 
should  be  assessed  "  upon  all  and  every  person  and  persons  who 
should  inhabit,  hold,  occupy,  &c.,  any  house,  &c.,  building,  or  ten- 
ement, in  any  of  the  said  streets,  &c.,  according  to  the  yearly  rent 
or  value  of  such  houses,  &c. 

And  by  the  30th  section  of  the  general  metropolitan  paving  act, 
(57  Geo.  3,  c.  29,)  the  Commissioners  are  to  assess  "  any  cathedral, 
collegiate,  or  other  church  or  churches,  parochial,  or  other  chapels, 
meeting-houses,  places  for  religious  worship,  hospitals,  public 
schools,  and  all  other  public  buildings,"  &c.,  at  a  given  rate  for 
e.very  square  yard  of  the  foot,  carriage  way,  and  other  pavements 
contained  in  one  half  of  the  entire  width  of  the  street,  &c.,  as 
shall  lay  before  or  at  the  sides  or  rear  of,  or  abut  upon  or  adjoin  to 
such  cathedral,  collegiate,  or  other  church  or  churches,  &c.,  or  be- 
fore, upon,  or  to  the  areas  or  ground  in  front  of,  or  surrounding,  or 
belonging  to  the  same  &c.  ;  and  also  to  rate  and  assess  "  all  and 
every  the  churchyards,  cemeteries,  or  other  burying  places,  dead 
walls,  and  void  spaces  of  ground,  within  such  parochial  or  other 
district,  and  which  are  not  charged  to  such  rate  or  assessment  in 
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of  any  meanuage  or  other  building  wherounto  they  tony  be   ***  V-cr. 
appurtenant,  nt  a  rate  not  excofding  I*,  for  every   Mjuaro  ya  d   of 
tho  foot  and  carriage  way,  and   other  pavement*  contained  in  one 
half  of  the  entire  width  of  n*  much  of  any  and  every  auch  street 
or  public  place  u  al>ail  or  may  lay  before   or  at  tho  aide*  or  rear  of 
or  abut  upon,  or  adjoin  to,  such  churchyards,  cemeteries,  or  other      r  503  1 
but  \  ing  places,  dead  walls,  and  void  spaces  of  ground,  &c 

The  L>  ntlon  ami  litriinngluun  Ratlfocul  Co.,  by  one  of  their 
•eta,  (5  &  6  Will  4,  e.  5-3,  a.  55,)  were  required  to  build,  and  for- 
tvar  thereafter  keep  in  repair,  a  bridge  over  their  Railway,  with  a 
brick  wall  at  each  aide  thereof,  at  a  spot  where  their  Railway  in- 
<  ted  a  public  street  or  road  which  was  paved  and  repaired 
under  the  local  acts  The  land  upon  which  that  part  of  the  Rail- 
way waa  constructed,  and  the  bridge  erected,  was  conveyed  to  the 
C<  mpany  in  fee  by  the  former  owner,  with  a  reservation  of  "  the  use 
and  enjoyment  of  the  bridge. "  Tne  surface  of  tho  bridge  waa 
paved  by  the  local  commissioners.  //</</,  that  the  Company  were 
liable  to  be  assessed  under  the  above  acts ;  fur,  that,  although  the 
bridge  waa  not  a  "  public  building,"  within  tho  meaning  of  the  57 
Geo.  3,  o.  29,  s.  30,  the  Company  were  rateable  in  re.-pect  of  the 
tide  wall*,  under  the  description  of  "  dead  walls,"  or,  per  Jcrvifl, 
C.  J  ,  as  the  owners  and  occupiers  of  "  void  spaces  of  ground," 
abutting  on  the  road. 

And  irmUr,  per  Maule,  J.,  and  Talfourd,  J  ,  that  the  fence- 
wa  11*  came  within  tho  description  of  "  public  buildu>gs,"  in  the 
57  Geo  3,  c.  2'>,  a.  UO,  being  erected  under  the  provisions  of  an 
act  of  parliament,  and  for  the  benefit  of  the  public.  (Arntll  T. 
London  and  Kortk-  Wcttern  Railw.  Co.,  22  Eng.  Law  and  Kq. 
421.) 

The  company  claimed  to  bo  allowed  in  respect  of  10, OOO/.  income  tax. 
paid  by  them  as  income  tax  under  5  &  G  Viet.  c.  So.  With 
respect  to  what  the  payment  had  been  made  tho  court  was 
not  informed.  The  respondents  resisted  the  claim  as  made 
in  respect  of  the  charge  on  property  in  hand  payable  by  the 
owner.  The  company  claimed  it  in  respect  of  the  charge  on 
the  occupation  payable  by  the  tenant ;  and  to  this  extent,  at 
least,  it  did  not  strike  the  court  that  there  is  any  reasonable 
distinction  between  this  and  any  other  outgoing  chargeable 
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8  &  9  VIOT.   upon  the  tenant,  which  would  certainly  affect  the  amount  of 

—  the  rent  he  would  be  willing  to  pay.     (Ib.*) 
Sect.  107.  J 

The  income  tax  is  not  a  tax  upon  the  subject-matter  rated, 

which  the  tenant,  as  such,  would  be  obliged  to  pay,  but 
upon  the  net  income  of  the  tenant,  after  paying  the  rent  of 
the  premises  by  which  his  profits  are  earned.  (Reg.  v. 
Southampton  Dock  Co.,  6  Railw.  428.) 

Loss  on  The   court   was  of  opinion  that  the  company  could  not  be 

branch  lines.  auowe(j  a  deduction  which  was   claimed   in   respect  of  their 

loss  on  the  two  branch  lines.     "If  the  rate  in  question  had 

been   imposed  on  land  forming  any  part  of  the  branch   lines 

...  themselves,  it   is  clear  that  the  circumstance  of  receipts  not 

equalling  the  rent — in  other  words,  that  the  line  was  worked 

at  a  loss — would  not  have  affected  the  rate  ;  the  occupation 

would  still  have  been  beneficial,  in  the   sense   in  which  that 

word  is  used,  for  the  purpose  of  assessing  the  rate  ;  and  the 

,rent,  which,   from  whatever  motive,  the   company   found  it 

worth  their  while  to  give,  would  have  regulated  the  amount. 

[*529]    *This  is  not  that  case,  in  the  way  in    which  it  is  sought    to 

make  this  expenditure  bear  on  the  rates  assessed  on  any  part 

of  the  main  line ;    it  is  more   like   money   laid  out  in   the 

way    of  improvement,  for  which  no     deduction   should  be 

made.     (Reg.  v.  Great  Western  Railw.  Co.,  6  Railw.  C.  46, 

47.) 
Assessment  :      rjne  Great  Western  Railway  Company  were  assessed  to  a 

in  respect  of  „     ,     .  .,  ,        .     ... 

branch  line    poor  rate,  in  respect   oi   their  occupation  ot  two  and  a  halt 

part  of  u-unk  miies  of  railway  in  the  respondent  parish,  which  two  and  a 
half  miles  were  part  of  a  line  of  twenty-five  miles.,  constituting 
what  was  originally  intended  as  an  entire  line  ("  The  Berks 
and  Hants  Railway  "),  but  which  was  constructed  at  the  cost 
of  and  is  now  owned  and  worked  by  the  Great  Western 
Railway  Company,  being  by  act  of  parliament  incorporated 
therewith.  A  certain  number  of  engines  and  carriages  are 
appropriated  to  it,  and  a  certain  number  of  officers  and  ser- 
vants are  employed  exclusively  on  that  branch.  No  separate 
accounts  of  receipts  and  expenditure  of  this  branch  are  kept, 
but  they  are  included  in  the  general  half-yearly  revenue 
accounts.  It  could  be  worked  as  a  separate  railway,  but 
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this  would  require  a  larger  moveable  slock,  and  a  greater  ex- 
penditure  than  t  he  company  not*  actually  employ  on  it.     The 


>jet«al  expenses  of  the  company  are   not  in   the   proportion 

with  the  actual   gross    receipts,    either  on  the   branch  or 

throughout  tho   entire   line,    nor  are  either   of  such  gross 

receipts  or  expenses  at  one  uniform  rate  per  mile  throughout 

the  entire  railway.     In  order  to  give  the   net  rateable  value 

of  the  whole  line,  the  company,  in  addition    to  allowances 

for  anntiil  repairs  of  ruiU  and  framework  and  of  moveable 

stock,  claimed  to  he  allowed  for  ultimate  renewal  and  repro- 

duction.    They  did  not  annually  set  aside  any  sura  to  form 

a  distinct  fund  for  this  re-production,  but  they  retained  out  of 

their  annual  revenue  a  reserve  fund  for  all  contingences,  in. 

cludin;;  these  items  :  it  wan  held,  that  they  were  entitled  to 

such  allowance.     To  ascertain  the  net  rateable  value  of  the 

two  and  a  half  miles,  the  deductions  from  the  total   gross 

revenue  are  to  be  apportioned  on    the  parochial    principle. 

The  expenses  incurred  in  earning  the  gross  receipts  on  the  two 

and  a  half  miles  are  to  be  ascertained,  and  then  the  charges, 

parochial  or  otherwise,  that  they  are  liable  to  ;  and  the  same 

process  is  to  be  gone  through  with   regard  to  the  two  and  a 

half  miles  as  would  be  if  the  whole  line  were  in  one  parish. 

But  this  principle  does    not    preclude  a    consideration    of 

charges  wherever  arising  locally,  which  are  necessary  for 

keeping   the  subject  of  assessment  at  the  value  which  is 

made  the  measure  of  that  assessment  ;  and  wherever  such 

charges  apply  equally  to  every  mile  of  a  railway,  the  mileage 

principle  may  be  adopted.     The  company,  in  order  to  ascer-' 

tain  the  net   rateable  value  of  the  two   and  a  half  miles, 

separated  the  branch  from  the  trunk  line,  except  as  to  a 

small  portion  of  the  general  expense  of  the  entire  railway, 

and  then  divided  the  expenses  of  the  branch  on  the  mileage 

principle  :  it   was  Jield,  that  though  the  company  were  not 

necessarily  wrong  is  this  last  particular  on  the  facts  of  this 

ease,  they  could  not  s  >  separate  the  trunk  from  the  branch, 

•the  one  being  absorbed  in  the  other.     The  respondents,  in    [  "530  J 

order  to  determine  the  rateable  value  of  the  two  and  a  half 
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S&DVicr.   miles,  ascertained  the  rateable   value  of  the  whole  railway 

— .  minus  the  stations  ;  they  ascertained  the  gross  actual  annual 
occt.  107.  •  ft  . 

receipts  of  the  company  in  respect  of  each   mile  in    their 

parish,  and  they  assessed  the  company  in  respect  of  the  two 
and  a  half  miles  in  the  ratio  which  such  annual  receipts 
[  530  ]  bore  to  the  gross  annual  receipts  of  the  company  in  respect 
of  the  entire  of  the  Great  Western  Railway  trunk  and 
branches ;  the  rateable  value  of  a  mile  of  railway  in  the 
respondent  parish  being  calculated  in  the  same  proportion  to 
the  rateable  value  of  the  whole  line,  exclusive  of  stations,  as 
the  gross  actual  annual  receipts  in  respect  of  such  mile,  bore 
to  the  total  of  such  actual  annual  receipts  of  the  company  : 
it  was  held,  that  the  actual  expenses  of  the  company,  not 
being  in  the  proportion  of  the  actual  gross  receipts,  either 
on  the  branch  or  throughout  the  entire  line,  and  such  gross 
receipts  and  expenses  not  being  at  one  uniform  rate  per  mile 
throughout  the  entire  line,  this  mode  of  assessment  was 
wrong.  (Reg.v.  Great  Western  Railw.  Co.,  7  Railw.  C. 
130 ;  15  Q.  B.  379, 1035.)  This  case,  which  arose  upon  the 
award  of  arbitrators,  was  referred  back  for  their  further  con- 
sideration. 

Principle  of  Tue  mileage  principle  is  not  the  correct  mode  of  rating  a 
rating  rail-  railway  to  the  relief  of  the  poor  ;  but  the  value  which  the 
land  occupied  in  each  parish  produces,  after  the  due  allow- 
ances, is  that  upon  which  the  railway  is  to  be  rated  in  such 
parish.  Any  expenses,  wherever  arising,  which  the  com- 
pany can  show  to  le  necessary  for  keeping  the  heredita- 
ments, which  are  the  subject  of  the  assessment,  at  their 
value,  and  for  the  just  protection  of  the  company  in  each 
parish,  may  properly  be  taken  into  consideration.  A  rail- 
way company  is  entitled  to  a  deduction  from  the  rateable 
value,  in  order  to  countervail  the  depreciation  which  takes 
place  in  the  value  of  the  permanent  way,  to  maintain  it  and 
iri  a  state  to  command  the  supposed  rent,  which  is  the  meas- 
ure of  such  assessment.  Such  deduction  is  not  iucluded  in 
workino-  expenses.  And  the  fact  that  the  company  has  not 
incurred  the  expense,  or  laid  by  from  their  receipts  any  sum 
to  meet  it,  will  not  disentitle  them  to  make  such  deduction  ; 
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in  thU  respect,  ti ..  <., is  no  substantial  -i  n  between  a  8A9  Vw». 

railway    and   house  propi  rty,    or    .1  i  of  a  perishable   ^_ 

re,  which  must  regain-  rem-wal.     Hut  the  court  thought 

actually  making 

11  In*  csiopp.-d  tV  in  claiming  more 

the    annual   dcdueti  m    which    t!.«-y    tlit-n    insisted  on, 
•ly  as  a  Ian  11  >r.l  c.uild  n  >t  chum   to  de  lu-t  the  expense 
:i  >n  made  l>y  him  of  :i   house.     (Keg.  v.   Midland 
If.iilte.    Co.,   (\  Hailw.  Cus.  474—  476;  see  Krir.  \.    Great 
If  i,l,r.  (V.  4  Hailw.  C.  28;  6  Q.  B.179;7  Rail*. 
<'    1^0.)  By  I  .MI  the  London  un-1    Brighton 

Railway   Company   and  the   South- Eastern  Railway  Com- 
traflic  of  the  latter  was  to  pass  free  over  a  certain 
:         >n  of  the  line  of  the  .deration   of  the 

traffic  of  the  fjrmer  pa  VMM;*  free  over  a  certain  portion  of  the 
"line. .ft:  A  certain  distance  of  the  line  of  the  ap-  ^ 

pellant  company  within  the  respondent  parish  was  affected 
by  this  arrai.  N"  part  of  the  Sjuth-Eastern  Hail- 

way  Company  was  within  tint  parish  :  it  was  held,  that  this 
was  the  same  in  su'ist  if  so  many  tick.-;*  \\ere  daily 

issued   with  .ut  money  paid  for    them  hy   the    South- Eastern 
llailway  Company   in  return  f»r  so  many     receipts;      the 
ts  mutually   transferred    representing  s>  much  money 
earned;  thes<  >  1»ein^  su'ijeut  t  >  the  same  deductions 

as  if  they  were  ree.-i\«- 1  in  money  ;  and  that,  in  estimating 
the  nitealile  value  of  the  L>ml>n  and  Brighton  Haihvay 
Company,  they  were  entitled  t>  deduct  the  value  of  the 
tolls  pay  a  Lie  hy  them  in  respect  of  the  passage  of  their 

Kustern  line. 

Overseers,  in  making  a  prospective  rate,  are  to  make  it 
upon  the  supposed  prospect  r. .-  \.ilue,  ascertained  as  well  as 
it  can  l>e  from  tl.-  in  their  power  a>  to  the 

antecedent  value.  It  c.inn  »t  he  re(|uired  that  the  assumed 
and  actu.il  value  should  cjrrespond  in  minuteness,  and  parish 
officers  are  justified  in  making  the  rate  on  the  latest  pub- 
tli.it  ua<  the  latest  inforc.ati  >n  they  had, 
or  could  be  reasonably  expected  to  procure ;  but  if,  before 
the  rate  is  made,  the  company  communicate  to  them  new 
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8  &  9  VICT.   facts  affecting  the  rateable   value,  that  ought  to  be  taken 
into  account.     A 'rate    was  made  on   the   20th  November, 


1847,  based  on  the  half-yearly  statement  published  by  the 
company  upon  the  10th  of  August,  but  made  up  to  the  30th 
of  June.  In  the  interval  between  the  30th  of  June  and  the 
[  531  ]  20th  of  November,  the  value  of  the  machinery  and  plant  of 
the  company  had  been  materially  increased,  from  260,000^.  to 
330,OOJZ.  :  it  was  held,  that  on  this  outgoing  the  company 
were  entitled  to  a  deduction.  (Reg.  v.  London,  Brighton 
and  South  Coast  Railw.  Co.,  Reg.  v.  South- Eastern  Railw. 
Co.  Reg.  v.  Midland  Railw.  Co.,  6  Railw.  C.  440  ;  15  Q. 
B.  313.) 

The  sessions  had  assessed  a  railway,  not  according  to  -its 
v?lue  as  used  for  a  railway,  but  according  to  the  value  of 
the  adjoining  land,  which  was  greater.  On  a  case  reserved 
by  the  sessions  (which  found  also  that  the  railway  had  dis- 
placed many  buildings  which  before  contributed  largely  to 
the  rates),  the  order  of  sessions  was  quashed  and  the  rate 
amended.  (Reg.  v.  Manchester,  South  Junction  and  Al- 
trincham  Railw.  Co.,  15  Q.  B.  395,  u.)  (1) 

(1)  In  the  case  of  two  Railway  Companies,  where  one  was  to 
have  the  control  of  the  trains  and  fares  on  the  other,  and  were 
to  pay  a  sum  of  money  which  would  raise  the  dividends  of  the 
shares  of  the  former  to  3  per  cent,  on  their  capital  stock;  it  was 
held  that  the  payment  made  by  the  latter  Company  ought  not  to 
be  taken  into  account  in  estimating  the  ratable  value  of  the  former 
Company..  (Reginav.  The  New  Market  Railw.  Co.,  25  Eng. 
Law  and  Eq.  138  )  Lord  Campbell,  Ch.  J.,  dissenting. 

And  a  rent  or  sum  in  the  nature  of  rent,  paid  for  the  occupa- 
tion of  a  Railway  is  not  necessarily  a  criterion  of  its  rateable  value. 
The  profits  and  advantages  derived  on  a  main  line  by  the  occupa- 
tion of  a  branch  may  be  taken  into  account  in  estimating  the  rata- 
ble value  of  the  branch,  and  not  the  local  profits  only.  (Regina 
v.  The  South- Eastern,  llailio.  Co.,  25  Eag.  Law  aud  Eq.  17G. ) 
Erie  J.  dissenting. 

Exemptions        By  a  paving  act  commissioners  were  authorized  to  impose 

from  raes     a  rate  for  paving,  repairing.  &c.  streets,  squares,  &c.  within 
under  local 

acts.  the  city  of  Winchester  and  certain  suburban  parishes,  upon 

the  occupiers  of  houses,  buildings,  lands,  &.C.,   except  all 
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•ml  If,  meadow  and   I  nature  land  witl-mit  tlic  wnlls  of  the   «AOV)(T. 
in  I  n|.  ii    «\<«jt    nil    tint  ii.esMiapr.    A 


tl  «•  barns,  *tni  KM.  iVc.,  and  growMh  Utereoato  U-l  -ninng, 

te,  &c.,  and  now  in  the  tenure  or  possession  of  S.  T., 

l««r  known  by  tl.e  nan.r  «.f  ••  1?.   Farm."     A  part  of  the 

ntU  BO  exempted  were  afterwards  oeeupii-d  \>y  a  railway 

-e  of  thrir  railway  :    it  was  lu-l-l,  that  such  part 

*WM   still   exen  pt    from  the  rate.     (Todd  v.  London  and     ,.-«.-,  i 

South  Western  Rtrilw.  Co.,  7  Man.  &-  G.  306.) 

}/y-  Laws. 

And  with  respect  to  the  regulating  of  the  use  of  tho  rail- 
way, he  it  t-liartfl  HR  follows: 

CYIU     I  •  -liall  he  lawful   for  th«  .ny,  from  time  to  Company  to 

time,  suhject  to  the  provisions  and  ri-strii'ti»»ns  in  this  and  the  J^"^"^ 
special  act  contnined,  to  make  regulations  for  the  following  railway. 
purposes  ;   (that  is  to  say,) 

For  regulating  the*  mode  hy  wl.ich  and  the  speed  at  which 

carriages   using  the  railway   are  to  be  moved  or  pro-  % 

pelled; 
For  regulating  the  times  of  the  arrival  and  departure  of 

uny  such  carriages  ; 

For  regulating  the  loading  or  unloading  of  such  carnages, 

and  the  weights  which  they  are  respectively  to  carry  ; 

For  regulating  the   receipt  and   delivery   of  goods,   and 

other  things  which   are  to   he  conveyed  upon  such  car- 

riages ; 

For  preventing  the  smoking  of  tohaeco,  and   the  commis- 

sion of  any  other  nuisance,  in  or  upon  such  carriages,  or 

in  any  of  the  stations  or  premises  occupied  Jby  the  com- 

pany ; 

And,  generally,  for  regulating  the  traveling  upon  or  using 

and  working  of  the  railway  ; 

But  no  such  regulation  shall  authorize  the  closing  of  the  rail- 
way or  prevent  the  passage  of  engines  or  carriages  on  the 
railway,  at  reasonable  times,  except  at  any  time  when  in  con- 
sequence of  any  of  the  works  being  out  of  repair,  or  from 
any  other  sufficient  cause,  it  shall  be  necessary  to  close  the 
railway  or  any  part  thereof. 

CIX.  For  better  enforcing  the  observance  of  all  or  any  of  Pow«r  u> 
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such  regulations  it  shall  be   lawful  for  the  company,  subject 
-  —  —.  —  —  to  the  provisions  of  an  act  passed  in  the  fourth  year  of  the 
make  regula-  reign  of  her  present  majesty,  entitled   "  An  Act  for  regula- 
tions by  by-  ting  Railways  (w)."  t°  n;ake  by-laws,  and  from  time  to  time 
to  repeal  or  alter  such  by-laws,  and  make  others,  provided 
3  &  4  Viet,    that  such  by-laws  be  not  repugnant   to  the  laws  of  that  part 
of  the  united  kingdom  where  the  same  are  to  have  effect,  or 
to  the  provisions  of  this  or   the  special  act  ;     and    such   by- 
laws shall  be    reduced  into  writing,    and    shall   have  affixed 
thereto  the  common  seal  of  the  company  ;     and  any  person 
offending  against  any  such  by-law  shall  forfeit  for  every  such 
offence  any  sum  not  exceeding  five  pounds,  to  be  imposed  by 
[  *533  ]    the  company  in   *such  by-laws   as  a  penalty  for  any  'such  of- 
fence; and   if  the  infraction  or  non  observance  of  any  such 
by-law  or  other  such  regulation  as  aforesaid  be  attended  with 
danger  or  annoyance  to  the  public,  or  hindrance  to  the  com- 
pany in  the  lawful  use  of  the  railway,   it  shall  be  lawful  for 
the  company  summarily  to  interfere  to  obviate  or  remove  such 
danger,  annoyance  or  hindrance,  and  that  without  prejudice  to 
any  penalty  incurred  by  the  infraction  of  any  such   by-law 
(o}. 

(w)-3  &  4  Viet.  c.  07,  ss.  7,  8,  9,  ante,  pp.  15,  16  ;  8  & 
9  Viet.  c.  16,  s.  124,  ante,  p.  206. 

(o)  In  order  to  determine  whether  a  by-law  be  good  or 
not  within  the  terms  of  an  act  of  parliament,  it  is  necessary 
to  examine  the  powers  to  make  by-laws  given  by  the  legis- 
lature to  the  company,  with  the  view  of  seeing  whether  the 
by-law  is  within  the  scope  of  their  authority,  or  whether  it 
does  not  relate  to  matters  which  ought  to  be  left  to  the  gen- 
eral law  of  the  land,  by  which  the  general  conduct  of  the 
queen's  subjects  is  regulated.  (Colder  and  Hebble  Naviga- 
tion Co.  v.  Pilling,  3  Railw.  C.  735;  14  Mees.  &,  W.  209, 
ante,  p.  207.) 

Publication  CX.  The  substance  of  such  last  mentioned  by-laws,  when 
of  such  by-  confirmed  or  allowed  according  to  the  provisions  of  any  act 
in  force  regulating  the  allowance  or  confirmation  of  the  same, 
shall  be  painted  on  boards,  or  printed  on  paper  and  pasted 
on  boards,  and  hung  up  and  affixed  and  continued  on  the 
front  or  other  conspicuous  part  of  every  wharf  or  station  be- 
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longing  to  the  company  according  to  the  nntnre  or  Hii'ject-    849  Virr. 
matter  of  sm-h  I'V-Uws  respectively,  and  «•>   a*  to  give  put*-       c% 
He  notice  thereof  to  the  parties  inti  i.  -t«-  1  t  ;.<  M-IM  »\-  allVei-  h^4-  Ul* 
ed  thereby  ;    and  such  btiards  shall  front  time  to  time  bo 
renewed  as   oftcu  as  the  by-laws  thereon  or  any  part  th- 
of  shall  be  obliterated  or  <1>  ;  and  no  penalty  imposed 

by  any  such  by-law  shall  be  recoverable  unless  the  same 
•hall  hare  been  published  and  kept  published  in  manner 
aforesaid  (p). 

(j>)  See  s.  143,  post,  p.  540. 

f.    Such   by-laws,   when  so  confirmed,  published,  and  Such  by  laws 
affixed,  shall  be  binding  upon  nnd  I  •  <1  !>y  all  |  ;n 

titui  shall  be  sufficient  t  >  ju>tily  nil  persons  acting  under  the 
same;  and  for  proof  of  the  publication  of  any  such  by-laws 
it  shall  be  sufficient  to  prove  that  a  printed  paper  or  painted 
board,  containing  a  copy  of  such  by-laws,  was  affixed  and 
continued  in  manner  <  v  this  act  directed,  and  in  cose  of  its 
being  afterwards  displaced  or  damaged,  then  that  such  paper 
or  board  was  replaced  as  soon  as  conveniently  might  be  (*/). 

(q)   By   sUt.   8  &  9  Viet.  c.  118,  s.  1,  whenever  by  any  Certain  docu- 


*act  then  in  force  or  thereafter  to  be  in  force,  any  certificate,  "' 


official   or  public  document,  or  document  or    proceeding  ofe»«d*>nc« 

^  •   •    .  t_  _*u  without  MMf 

mny  corporation  or  joint-stock  or  other  company,  or  any  cer-  Of  »*ai  or  «if- 


tified  copy  of  any  document,  by-law,  entry  in  any  register  natur*«*cof 

*  prraon  tign- 

or  other  book,  or  of  any  other  proceedings,  shall  be  receivable  jng  (he  »aroe. 
in  evidence  of  any  particular  in  any    court  of  justice,  or  be-    [  **>&*  J 
fore  any  legal  tribunal,  or  either  house  of  parliament,  or  any 
committee  of  either  house,  or   any  judicial  proceedings,  the 
same  shall  respectively  be  admitted  in  evidence,  provided  taey 
respectively  purport  to  be  sealed  or  impressed  with  a  stamp, 
or   sealed  and  signed,  or  signed  alone,  as  required,  or  im- 
pressed with  a  stamp  and  signed,  as  directed  by  the  respective 
•eta  made  or  to  be  thereafter  made,  without  any  proof  of  the 
seal  or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the 
signature  or  of  the  official  character  of  the  person  appearing 
to   have  signed   the  same,   and  without  any  further  proof 
thereof  in  every  case  in  which  the  original  record  could  have 
been  received  in  evidence. 
VOL.  it.  21 
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8  &  9  VICT. 
c  20 

Sect.  112. 
Copies  of 
private  acts 
printed  by 
queen's  print- 
er journals  of 
parliament  & 
proclamations 
admissible  as 
evidence. 

Persons 
forging  seal, 
stamp,  or  sig- 
nature of  cer- 
tain docu- 
ments, guilty 
of  felony. 
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That  all  copies  of  private  and  local  and  personal  acts  of 
parliament  not  public  acts,  if  purporting  to  be  printed  by  the 
queen's  printers,  and  all  copies  of  the  journals  of  either  house 
of  parliament,  and  of  royal  proclamations,  purporting  to  be 
printed  by  the  printers  to  the  crown  or  by  the  printers  to 
either  house  of  parliament,  or  by  any  or  either  of  them,  shall 
be  admitted  as  evidence  thereof  by  all  courts,  judges,  justices, 
and  others,  without  any  proof  being  given  that  such  copies 
were  so  printed.  (8  &  9  Viet.  c.  113,  s.  3.) 

If  any  person  shall  forge  the  seal,  stamp  or  signature  of 
any  such  certificate,  official  or  public  document,  oj"  document 
or  proceeding  of  any  corporation  or  joint  stock  or  other  com- 
pany, or  of  any  certified  copy  of  any  document,  by-law, 
entry  in  any  register  or  other  book,  or  other  proceedings  as 
aforesaid,  or  shall  tender  in  evidence  any  such  certificate, 
official  or  public  document,  or  document  or  proceeding  of 
any  corporation  or  joint  stock  or  other  -company,  or  any 
certified  copy  of  any  document,  by-law,  entry  in  any.  reg- 
ister or  other  book,  or  of  any  other  proceeding,  with  a  false 
or  counterfeit  seal,  stamp  or  signature  thereto,  knowing  the 
same  to  be  false  or  counterfeit,  whether  such,  seal  stamp  or 
signature  be  those  of  or  relating  to  any  corporation  or  com- 
pany then  established,  or  to  any  corporation  or  company  to 
be  thereafter  established,  every  such  person  shall  be  guilty 
of  felony,  and  shall  upon  conviction  be  liable  to  transporta- 
tion for  seven  years,  or  to  imprisonment  fcr  any  term  not 
more  than  three  nor  less  than  one  year,  with  hard  labor. 
(8<fc  9  Viet  c.  113,  s.  4.  See  14  &  15  Viet.  c.  99,  s.  17.) 

Leasing  of  Railway. 

And  with  respect  to  leasing  the  railway,  be  it  enacted  as 
follows  ; 

CXII.  Where  the  company  shall  be  authorized  by  the 
special  act  to  lease  the  railway  or  any  part  thereof  to  any 
company  or  person,  the  lease  to  be  executed  in  pursuance  of 
[  *535  ]  such  authority  shall  contain  all  usual  and  *proper  covenants 
on  the  part  of  the  lessee  for  maintaining  the  railway,  or  the 
portion  thereof  comprised  in  such  lease,  in  good  and  efficient 


Exercise  of 
Puwer  to 
lease  the 
railway. 
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repnir  and  working  condition  during  the  continuance  thereof   8A0¥ioft 
an«l  for  »o  leaving  the   same   at   the   expiration  of  the  term 


thereby  granted,  and  xuch  other  provisions,  conditions,  core-  8*et  I3> 
nanu,  and  agreements  as  are  usually  inserted  in  leases  of  •  gg£  • 
a  like  nature. 

CXI  1  1.  Such  lease  shall  entitle  the  company  or  person  to  Powers* 
the  same  shall  be  granted  to  the  free  use  of  the  rail-  *****  '" 

com 
way  or  portion  of  railway  comprised  therein,  and  during  the  may 

oontinuance  of  any  such  lease  all  the  powers  and  privileges  eilltd  br 
granted  to  and  which  might  otherwise  be  exercised  and  en- 
joyed by  the  company,  or  the  directors  thereof,  or  their  offi- 
cers, agents,  or  servants,  by  virtue  of  this  or  the  special  act 
with  regard  to  the  possession,  enjoyment  and  management  of 
the  railway,  or  of  the  part  thereof  comprised  in  such  lease 
and  the  tolls  to  be  tiken  thereon,  shall  be  exercised  and  en- 
1  by  the  lessee,  and  the  officers  and  servants  of  such 
lessee,  under  the  same  regulations  and  restrictions  as 
are  by  this  or  the  special  act  imposed  on  the  com- 
pany, and  their  directors,  officers,  and  servants  ;  and  such 
leteoc  shall,  with  respect  to  the  railway  comprised  in  such 
lease,  be  subject  to  all  the  obligations  by  this  or  the  special 
act  imposed  on  the  company.  (1)  (q) 

(I)  In  1  846  tic  K.  Railway  Company  proposed  to  make  a  Rail- 
way from  the  plaintiffs'  Railway  to  the  defendants*  Railway.  For 
part  of  the  distance,  the  proposed  line  ran  in  nearly  the  same 
course  as  part  of  a  branch  line  at  the  same  time  proposed  to  be 
made  by  the  defendants.  It  was  consequently  arranged  that  the 
defendants  should  make  their  branch  line,  but  that  the  K  Railway 
Company  should  have  power  to  run  over  the  specified  portion  of 
it,  upon  such  terms  as  might  bo  agreed  upon  between  the  defend- 
ants and  the  R.  Railway  Company.  This  arrangement  was  sane- 
tioocd  by  parliament  in  a  clause  in  the  defendant's  act  for  mak- 
ing the  branch  line,  which  pawed  on  the  name  day  with  the  act  au- 
thorising the  R.  Railway  Company  to  make  the  rest  of  the  propos- 
ed line.  The  latter  aet  empowered  the  R.  Railway  Company  to 
lease  their  line  to  t  lu>  plaintiff*  In  1847,  an  agreement  was  en- 
tered into  between  the  R.  Railway  Company  and  the  defendant*  to 
the  effect  that  the  R  Railroad  Company  ahould  have  the  right,  in 
perpetui  y,  of  using  for  their  traffic  the  above  mentioned  portion  of 
railway,  on  certain  specified  tcnui  Subsequently,  in  1*50,  tho 
R.  Railway  Company  leased  their  Railway  and  all  their  power*  • 
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8  &  9  VICT.    and  privileges,  and  all  the   benefit  and  advantage  to   be  derived 
-  from  the  agreement    of  1847,  to  the   defendants  for    1000   years 
subject  to  the  obligations  and  liabilitie.8  of  the  R.    Railroad  Com- 
pany ;  held,  that  by  virtue  of  the  special  acts  and  the   Railways 
Clauses  Consolidation  Act,  1845,  incorporated   therewith,   and  the 
lease,  the  plaintiffs  were  entitled  as  against  the  defendants  to  the 
benefit  of  the  agreement  of  1847,  and  to  stand  in  respect  of  it  in 
the  place  of  the  R.  Railway  Company.     (The  London  and  South- 
western Railw.  Co.,  v.  The  South- Eastern  Railw.  Co.,  20  Eng. 
Law  and  Eq.  418.) 

Construction      (q}  See  8  &  9  Viet.  c.  96,  post,  p.  551. 
in  a  lease  In  1836  a  company    (afterwards  called  the  "West  London 

granted  by  Railway  Company)  was  incorporated  by  act  of  parliament 
pany  under  f°r  tne  making  of  a  railway  from  the  Kensington  Canai  to 
powers  of  an  j0jn  ^ne  London  and  Birmingham  (afterwards  called  the 
ment  London  and  North  Western)  and  the  Great  Western  Rail- 

ways at  a  place  called  Holsden  Green  ;  and  certain  duties 
were  by  the  act  cast  upon  the  company ;  and,  amongst  other 
things  it  was  provided,  that  if  the  railway  should  be  aban- 
doned, or  should  after  its  completion  cease  for  the  space  of 
three  years  to  be  used  as  a  railway,  the  land  taken  by  the 
company  for  the  purposes  of  that  act  should  revert  to  the 
owners  of  the  adjoining  land.  In  February,  1837,  the  West 
London  Railway  Company,  entered  into  an  agreement  with 
the  Great  Western  Railway  Company,  under  which  the  last- 
mentioned  company  bound  themselves  to  stop  certain  of  their 
trains  at  a  point  where  their  railway  intersected  the  West 
London  Railway,  for  the  purpose  of  transferring  passengers 
and  goods  from  one  railway  to  the  other,  and  to  stop  their 
trains  for  the  purpose  of  meeting  corresponding  trains  of  that 
company,  in  the  manner  particularly  detailed  in  the  deed. 
In  1840  another  act,  3  &  4  Viet.  c.  cv.,  passed  giving  further 
powers  to  the  West  London  Railway  Company,  the  34th 
r  »rqfi  i  'section  reciting  the  agreement  of  February,  1837,  regulated 
the  mode  of  crossing  until  the  plaintiffs'  railway  should  be 
completed;  the  36th  section  saved  the  plaintiffs' rights  under 
that  agreement ;  and  the  37th  section  provided  that  if  the 
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plaintiff*'    line   was  abandoned,  or  cessed  to  he  used   as  a   8A»V.er. 
railway  fur  three  years  after  it*  completion,  then,  on  payment  — 
or  tender  to  them  by  the  Great  Western  Railway  Company 
of  the  purchase  money  of  the  piece  of  land  where  the  railways 
crossed,  the  said  laud  should  vent  in  the  Great  Western  Kuil 
way  Company.     By  a  subsequent  act  (8  &  9  Viet.  c.  clvi.), 
reciting  that  "it  had  been  found  that  the  said  Went  J/mdon 
Railway  [which   it   appeared  in  evidence   had  hcen    worked 
with  passenger  trains  as  well  as  with  goods  trains]  could  Ml 
be  worked  a*   a  separate  and  independent  undertaking  with 
advantage    to   the   proprietors  thereof,    but  that   the  same 
might  be  adrantageously  worked  and  used   in   connection 
with    the   said   London  and  Birmingham   Railway  and  the 
said  Great   Western   Railway,  or  either  of  them,  by  both  or 
r  of  the   companies  to  whom  the  said    last- mentioned 
railway  belonged  ;  that  the  West  London  Railway  Company 
were  therefore  desirous  of  letting  the  said    railway  on  lease 
to  the  London  and  Birmingham  Railway  Company  ;  and  that 
the   last   mentioned  company    were  willing  to  accept  such 
lease  subject  to  certain  terms  and  conditions  which  had  been 
mutually  agreed  on  between   the  said  two   companies."  the 
West  London  Railway  Company  was  authorised   to  lease  to 
the  London  and   North  Western  Railway    Company   their 
railway  and  all  their  rights,  powers  and  privileges  in    rela- 
tion thereto,  subject  to  the  provisions  of  the  act  and  to  the 
performance  of  the  conditions  to  be  mentioned  in  such  lease. 
By  the  lease,  winch  was  afterwards  executed    in  pursuance 
of  this  set,  the  London  and   North  Western  Railway  Com- 
pany  covenanted,  amongst    other  things    that  they  would 
"  at  their  own  expense,  during  the  cottti nuance  of  the  lease, 
efficiently  work  and  repair  the  railway  and   works   thereby 
demised,  and  indemnify  the  West  London  Railway  Company 
against  all  liabilities,  loss,  charges  and  expenses,  claims  ai*d 
demands,    whether  incurred  or  sustained  in  consequence  of 
sny  want  of  repair,  or  in  consequence  of  not  wo*  king,  or  in 
any  manner  connected  with  the  working  of  the  same  railway 
or  works ;  but  the  West  London  Railway  Company  shall  have 
no  control  whatever  over  the  working  or  management  by  the 
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8  &  9  VICT.  London  and  Birmingham  (North  Western)  Railway  Com- 
—  pany  of  the  West  London  Railways  or  works  :"  it  was  held, 
upon  exception  to  the  ruling  of  Jervis,  C.  J.,  of  the  Court  of 
Common  Pleas,  in  an  action  of  covenant  by  the  West  London 
Railway  Company  against  the  London  and  North  Western 
Railway  Company  for  a  breach  of  this  covenant, — 1.  That 
in  order  to  perform  their  covenant  to  work  efficiently,  the 
defendants  were  not  bound  under  all  circumstances  to  work 
the  line  for  passenger  traffic ;  but  that  if  as  much  gross  pro- 
ceeds could  be  obtained  by  efficiently  working  the  railway 
for  goods  only,  as  for  passengers  only,  or  for  both  passengers 
and  goods,  the  covenant  was  well  performed,  Platt,  B.,  and 

I  537  j  * Martin,  B.,  not  concurring.  2.  That  the  agreement  of 
February,  1887,  with  the  Great  Western  Railway  Company 
was,  by  virtue  of  the  provisions  in  the  lease  itself,  transferred 
to  the  defendants,  the  lessees :  and,  consequently,  that  they 
had  power  to  compel  the  Great  Western  Railway  Company 
to  stop  trains  on  their  line,  pursuant  to  the  provisions  of  that 
agreement,  3.  That,  although  the  defendants  had  power  to 
stop  the  Great  Western  trains,  they  were  not  bound  to  ex- 
ercise it  necessarily  as  a  part  of  the  efficient  working  of 
the  line  demised ;  and  that  they  were  not  bound  necessarily 
to  work  the  demised  line  in  connection  with  the  trains  on  the 
Great  Western  Railway.  4.  That  there  was  no  covenant  in 
the  lease  to  bind  the  defendants  to  work  the  demised  line  in 
connection  with  either  or  both  their  own  or  the  Great 
Western  Railway;  but  that  it  would  be  for  the  jury  to  say 
whether  or  not  they  could  practically  work  the  line  effi- 
ciently without  s.ome  connection  with  one  or  other  of  those 
railways.  5.  That,  for  the  purpose  of  considering  the  liabil- 
ity of  the  defendants,  they  were  not  to  be  treated  by  the 
jury  as  if  they  were  lessees  of  a  separate  and  independent 
line,  having  no  control  over  the  other  two  railways;  but 
that  the  covenant  to  work  the  demised  line  efficiently  must 
be  construed  with  a  reference  to  the  subject  matter  and  the 
character  of  the  defendants.  It  was  held,  also,  that  the 
obligation  of  the  defendants  under  their  covenant  was  not 
limited,  as  decided  by  the  court  below  (see  11  C.  B.  p.  319), 
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<>  indemnification  <>f  tin-   plaint iffs  from  the  obligations   **'' 

.  'i 

cast  upon  them  I'V  their  acts  of  incorporation  ;  tin-1  tlmt  • 
gj>flmihiiH  were  bound  to  work  the  railway  efficiently,  so  as 
to  secure  the  stipulated  U-nefits  to  tin-  plaintiff*  in  the  share 
of  gross  proceeds  ;  but  were  not  compelled  to  work  it  so  as  to 
produce  the  largi-nt  quantity  of  gross  proceed*.  (  West  Lon- 
don /foi/ir.  Co.  v.  London  and  North  West'  rn  Itn'die  Co., 
11  C.  B.  327  ;  S.  C.  in  the  court  below,  ib.  '1'A.) 

An  act  of  parliament  recited  three  other  acts,  one  only  of 
which  had  relation  to  an  agn-en.eiit  « ntered  intojietwcen  the 
plaintiffs  and  the  defendants.  By  the  1st  section  on  the 
completion  of  the  works  of  the  three  lines  of  railway  by  the 
recited  acts  authorized  to  be  made,  so  as  to  be  opened  for 
public  traffic,  or  at  such  other  period  as  might  be  agreed 
upon,  the  Shropshire  Union  Railway  Company  were  em- 
powered to  grant  to  the  London  and  North  Western  Rail- 
way Company  a  lease  in  perpetuity  of  the  undertaking.  By 
the  llth  section  of  the  same  act  it  was  enacted  that  as  each 
of  the  lines  of  railway  should  be  completed  the  SUM  should 
be  worked  and  used  by  the  London  and  North  Western 
Railway  Company  ;  and  for  the  purposes  of  such  working 
the  same  company  were  to  exercise  the  powers  before  given 
by  the  act  to  the  Shropshire  Union  Railway  Company  in 
relation  to  every  such  completed  railway.  Other  sections  of 
the  act  spoke  of  the  "  lease  of  the  said  railways  "  and  the 
"making  of  such  lease:"  it  was  held,  that  according  to  the 
true  construction  of  the  act,  there  was  no  postponement  of  the 
rights  of  the  parties  to  the  benefit  of  the  provisions  of  the 
•lease  until  the  whole  of  the  three  lines  had  been  completed.  ,  ,-__  , 
(Shrewsbury  and  Birmingham  Railw.  Co.  \.  London  and 
North  Western  Railw.  Co.,  2  Hall.  <fc  T.  257 ;  2  Mac.  &  G. 
824.) 

Carriages  and  Engines. 

And  with  respect  to  the  engines  and  carriages  to  be  brought 
on  the  railway,  be  it  enacted  as  follows  :  Engine,  to 

CXIV.  Every  locomotive  steam  engine  to  be  used  on  the  dm*  smoke. 
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8&9VicT.  railway  shall,  if  it  u«e  coal  or  other  similar  fuel  emitting 
smoke,  be  constructed  on  the  principle  of  consuming  and  so 
as  to  consume  its  own  smoke  ;  and  if  anv  engine  be  not  so 

'  •/  O 

constructed,  the  company  or  party  using  such  engine  shall 
forfeit  five  pounds  for  every  day  during  which  such  engine 
shall  be  used  on  the  railway  (r). 

(r)  See  Report  from   Select  Committee   on    Smoke  Pre- 
vention, 9th  May,  1845,  No.  289. 

Engines  to  be      CXV.  No  locomotive  or  other  engine,  or  other  description 
approved  by  of  moving  power,  shall  at  any  time  be  brought  upon  or  used 

the  company  Qn  the' railway  unless  the  same  have  first  been  approved  of 

and  cer  ifi- 

cate  of  ap-     by  the  company  ;  and  within  fourteen  days  after  notice  given 

proval  given.  t0  the  company  by  any  party  desirous  of  bringing  any  such 
engine  on  the  railway  the  company  shall  cause  their  engineer 
or  other  agent  to  examine  such  engine  at  any  place  within 
three  miles  distance  from  the  railway  to  !>e  appointed  by  the 
owner  thereof,  and  to  report  thereon  to  the  company  ;  and 
within  seven  days  after  such  report,  if  such  engine  be  proper 
to  be  used  on  the  railway,  the  company  shall  give  a  certificate 
to  the  party  requiring  the  same  of  their  approval  of  such 

Unfit  engines  engine;    and  if  at  any  time  the  engineer   or  other  agent  of 

to  be  re-  the  company  report  that  any  engine  used  upon  the  railway 
is  out  of  repair,  or  unfit  to  be  used  upon  the  railway,  the  com- 
pany may  require  the  same  to  be  taken  off,  or  may  forbid  its 
use  upon  the  railway  until  the  same  shall  have  been  repaired 
to  the  satisfaction  of  the  company,  and  upon  the  engine  be- 
ing so  repaired  the  company  shall  give  a  certificate  to  the 
party  requiring  the  same  of  their  approval  of  such  engine  ; 
and  if  any  difference  of  opinion  arise  between  the  company 
and  the  owner  of  such  engine  as  to  the  fitness  or  unfitness  there- 
of for  the  purpose  of  being  used  on  the  railway,  such  differ- 
ence shall  be  settled  by  arbitration. 

Penalty  for        CXVI.  If  any  person  whether  the  owner  or  other  person 

using  impro-  j^yjjjg  the  care  thereof,  bring  or  use  upon  the  *railway  any 
per  ensmes.  &  .  '.  \  ' 

f  *539  I    locomotive  or  other  engine,  or  any  moving    power,    without 

having  first  obtained  such  certificate  of  approval  as  aforesaid 
or  if,  after  notice  given  by  the  company  to  remove  any  such 
engine  from  the  railway,  such  person  do  not  forthwith  remove 
the  same,  or  if,  after  notice  given  by  the  company  not  to  use 
any  such  engine  on  the  railway,  such  person  do  so  use  such 
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engine  without  having  Crst  repaired  the  same  to  the  satisfac- 
of  the  concpany,  and   obtained    such   certificate  of  ap- 


, 

proval,  every   such   person   shall  in  any  of  the  cases  afore-  * 
•aid  forfeit  to  the  company  a  sum  not  exceeding  twenty  pounds  ; 

ii  any  such  case  it   shall  he  lawful  f..r  the  company  to     [  589] 
remove  such  engine  from  the  railway.  (1) 

(  I  )  The  remedy  given  by  this  section  in  cumulative  ;  and  does 
not  take  away  the  Common  Law  right  of  distress  damage  feasant  ; 
and  a  demand  of  an  engine,  taken  damage  feasant,  that  it  might 
again  he  run  in  violation  of  this  section,  was  illegal,  and  no  evidence 
of  a  convention. 

A  Railway  Company  has  a  right  to  seise  the  engine  of  another 
Company  having  running  |  owers  upon  their  railway,  if  the  engine 
of  that  Company  be  run  upon  th«ir  Railway  without  a  certificate 
first  obtained,  because  the  penalty  inflicted  fofr  such  a  wrongful  act 
by  sect  1  1C  of  the  Railways  Clauses  Consolidation  Act,  8  49 
Viet.  c.  20,  does  not  take  away  the  common-law  right  of  the  owners 
of  the  Railway  trespassed  on,  to  seize  the  engine  damage  feasant 

Where  it  was  expressly  made  part  of  the  demand  for  the  return  .  * 
of  such  an  engine,  after  it  had  been  removed  off  the  defendant's 
Ibe,  that  it  should  be  returned  for  the  purpose  of  being  again  used 
on  the  line  without  a  certificate  ;  hfld,  in  an  action  for  convert- 
ing the  engine  to  the  defendant's  use,  that  such  a  demand  was  ille- 
gal, and  it  being  so,  the  defendants  were  right  in  not  acceding  to  it 
(The  Ambcrgate,  Nottingham,  and  Boston  and  Eastern  Junction 
Railw.  Co.  v.  7/tt  Midland  Railw.  Co.,  22  Eng.  Law.  and  Eq. 
289.) 

CXVII.  No  carriage  shall  pass  along  or  be  upon  the  rail-  Carriage*  to 
way  (except  in  directly  crossing  the  same  as   herein  or  by  *»  ro°- 

....  .,       .      jv  .  .          .  ,.  strutted  me- 

the  special  act  authorized),  unless  such  carriage  be   at  all  ronj,n_  to 
times,  so  long  ss  it  shall  be  used  or  shall  remain  on  the  rail-  company's 
way,  of  the  construction  and  in  the  condition  which  the  regu-  regulation* 
lations  of  the  company  for  the  time  being  shall  require  ;  and 
if  any  dispute  arise  between  the  company  and  the  owner  of 
any  such  carriage  as  to  the  construction  or  condition  there- 
of, in   reference  to  the  then  existing  regulations  of  the  com- 
pany, such  dispute  shall  be  settled  by  arbitration. 

CXVill.  The  regulations  from  time  to  time  to  be  made 

...  -  -  Regulation* 

by   the  company   respecting  the  carnages  to   bo   sued  on  ,0  apply  also 

VOL.  II.  --' 
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8  &  9  VICT.   tne  railway  shall  be  drawn  up  in  writing,  and  be  authenticat- 

-  ed  by  the  common  seal  of  the  company,  and  shall  be  applica- 

to  company  s  ^e  alike  to  the  carriages  of  the  company  and  to  tne  carriages 

carriages.      of  other  companies  or  persons  using  the  railway  ;  and  a  copy 

of  such  regulations  shall,    on   demand,  be    furnished   by  the 

secretary  of  the  company  to   any  person  applying  for  the 

same. 

Penalty  for  CXIX.  If  any  carriage,  not  being  of  such  construction  or 
rer  carriages!  'm  8UC^  condition  as  the  regulations  of  the  company  for  the 
time  being  require,  be  made  to  pass  or  be  upon  any  part  of 
the  railway  (except  as  aforesaid),  the  owner  thereof,  or  any 
person  having  for  the  time  being  the  charge  of  such  carriage, 
shall  forfeit  to  the  company  a  sum  not  exceeding  ten  pounds 
for  every  such  offence,  arid  it  shall  be  lawful  for  the  company 
to  remove  any  such  carriage  from  the  railway.  • 

Owner's  CXX.  The  respective  owners  of  carriages  using  the  rail- 

bTbTrtJiih'  way  sna^  cause  to  be  entered  with  the  secretary  or  other 
tered,  and  officer  of  the  company  appointed  for  that  purpose  the  names 
exhibited  on  gn(j  p]aces  Of  ai)0(3e  of  the  owners  of  such  carriages  respect- 

cfl  rn  fibres* 

[*540  I  ivety>  an(*  tne  numbers,  weights,  'and  gauges  of  their  respect- 
ive carriages  ;  and  such  owners  shall  also,  if  so  required  by 
the  company,  cause  the  same  particulars  to  be  painted  in 
legible  characters  on  some  conspicuous  part  of  the  outside  of 
every  such  carriage,  so  as  to  be  always  open  to  view  ;  and 
every  such  owner  shall,  whenever  required  by  the  company, 
permit  his  carriage  to  be  weighed,  measured,  or  gauged  at  the 
expense  of  the  company. 

On  noncom-      CXXI.  If  the  owner  of  any   carriage  fail  to  comply  with 
•na^be  tne  requisitions  contained  in  the  preceding  enactment,  it  shall 
removed.       be  lawful  for  the  company  to  refuse  to  allow  such  carriage  to 
be  brought  upon  the  railway,  or  to   remove  the  same  there- 
from until  such  compliance. 

Carriages  im-      CXXII.  If  the  loading  of  any  carriage  using  the  railway 

properly        be  such  as  to  be  liable  to  collision  with  other  carriages  pro- 

•"fferedto     Perly  loaded,  or  to  be  otherwise  dangerous,  or  if  the  person 

obstruct  the    having  the  care  of  any  carriage  or  goods  upon    the  railway 

road  maybe  guffer  tne  sanie  or  any  part  thereof  to  remain  on  the  railway 

removed.  "  so  as  to  obstruct  the  passage  or  working  thereof,  it  shall  be 

lawful  for  the  company  to  cause  such  carriage  or  goods  to  be 

unloaded  and  removed  in  any  manner  proper  for  preventing 

such  collision  or  obstruction,  and  to  detain  such  carriage   or 
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goods,  or  any  part  thereof,  until  the  expenses  occasioned  by   §  At  VJnv* 
soon  unloading,   removal,  or  detention  be  paid. 

CX  Mil    The  company  shall  not  be  liable  for  any  damage  Compjuty 
or  lees  occasioned  by  any  such  unloading,  removal,  or  deten-  n<u  u>  be  habit 
tkm  as  aforesaid,  except   f.»r  damage  wilfully  or  negligently  ' 
done  to  any  carriage  or  goods  so  Unloaded,  removed,  or  de-  u>*d4ug, 
tained  ;  nor  shall  they  be  liable  for  the  safe  custody  of  any 
such  carriage  or  goods  so  detained,  unless  the  same  be  wrong- 
fully detained  by  them,  and  then  only  for  so  long  a  time  as 
the  tame  shall  have  been  so  wrongfully  detained. 

\  1  V.  The  respective  owners  of  engines  and  carriages  Owner, 
passing  or   being  upon  the  railway  shall  be  answerable  for  j*m*  °£y 
any  trespass  or  damage  done  by  their  engines  or  carriages  ui*ir  MT- 
or  by  any  of  the  servants  of  persons  employed  by   them,  to  vanu- 
or  upon  the   railway,  or  the  machinery  or  works  belonging 
thereto,  or  to  or  upon  the  property  of  any  other  person ;   and 
every  such  servant  or  other  person  may  lawfully  be  convict- 
ed of  such  trespass  or  damage  before  any  two  justices  of  the 
peace,  either  by  the  confession  of  the  party  offending,  or  upon 
the  oath  of  some  credible  witness ;  and  upon  such  conviction 
every  such  owner  shall  pay  to  the  company,  or  to  tho  person      ,  ur.     , 
injured,  as  the  case  may  *be,  the  damage  to  be  ascertained     l 
by  such  justices,  so  that  the  same  do  not  exceed  fifty  p  Minds. 

CXXV.  It  shall  be  lawful  fur  any  owner  of  an  engine  or  Owners  may 
carriage  who  shall  pay  the  amount  of  any  damage  caused  by  " 
the  misfeasance  or  negligence  of  any  servant  or  other  person 
employed  by  him  to  recover  the  amount  so  paid  by  him  from 
such  servant  or  other  person  by  the  same  means  as  the  com- 
pany are  enabled  to  recover  the  amount  of  such  damage  from 
the  owner  of  any  engine  or  carriage. 

Arbitration. 

And  with  respect  to  the  settlement  of  disputes  by  arbitra- 
tion, be  it  enacted  as  follows : 

CXXVI.  When  any  dispute  authorised  or  directed  by  Appointment 
this  or  the  special  act,  or  any  act  incorporated  therewith,  to 
be  settled  by  arbitration,  shall  have  arisen,  then  unless  both 
parties  shall  oncur  in  the  app>intment  of  a  single  arbitrator 
each  party,  on  the  request  of  tho  other  party,  shall  nominate 
and  appoint  an  arbitrator  to  whom  such  dispute  shall  be  re- 
ferred ;  and  every  appointment  of  an  arbitrator  shall  be  made 
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on  the  part  of  the  company,  under  the  hand  of  the  secretary 
or  any  two  of  the  directors  of  the  company,  and  on  the  part 
of  any  other  party  under  the  hand  of  such  party,  or  if  such 
party  be  a  corporation  aggregate,  under  the  common  seal  of 
such  corporation,  and  such  appointment  shall  be  delivered  to 
the  arbitrators,  and  shall  be  deemed  a  submission  to  arbitra- 
tion on  the  part  of  the  party  by  whom  the  same  shall  be 
made  ;  and  after  any  such  appointment  shall  have  been  made, 
neither  party  shall  have  power  to  revoke  the  same  without 
the  consent  of  the  other,  nor  shall  the  death  of  either  party 
operate  as  a  revocation  ;  and  if  for  the  space  of  fourteen  days 
after  any  such  dispute  shall  have  arisen,  and  after  a  request 
in  writing,  in  which  shall  be  stated  the  matters  so  required 
to  b'e  referred  to  arbitration,  shall  have  been  served  by  the 
one  party  on  the  other  party  to  appoint  an  arbitrator,  such 
last-mentioned  party  fail  to  appoint  such  arbitrator,  then  up- 
on such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator 
to  act  on  behalf  of  both  parties  ;  and  such  arbitrator  may 
proceed  to  hear  and  determine  the  matters  which  shall  be  in 
dispute  ;  and  in  such  case  the  award  or  determination  of  such 
single  arbitrator  shall  be  final  (s).  (1) 


(s)  See  8  ;&  9  Viet.  c.  16,  s.  128,  ante,  p.  208. 

As  to  the  ( 1 )  Declaration  by   the  U.  Railway  Company   against   the  C. 

Arbitrators  *  ^a^waj  Company,  stated  that  the  plaintiffs  were  proprietors  of, 
and  carriers  over  the  U.  Railway,  and  defendants  of  and  over  a 
railway'  from  London  to  Colchester,  (the  C.  Railway)  ;  that  the 
railways  joined  at  Colchester,  that  differences  had  arisen  between 
plaintiffs  and  defendants  as  to  what  arrangements  should  be  made 
by  them,  respectively,  for  affording  proper  facilities,  conveniences 
and  accommodation  for  the  interchange  and  transmission  of  traffic 
from  one  railway  to,  upon,  and  along  the  other,  that  by  statute  it 
was  enacted  that,  if  plaintiffs  or  defendants  should  so  require, 
within  fourteen  days  after  notice,  it  should  be  referred  to  arbitra- 
tion, in  the  manner  provided  by  the  Companies  Clauses  Consolida- 
tion Act,  1845,  with  respect  to  settlement  of  disputes  by  arbitra- 
tion, to  determine  what  arrangements  should  be  made  by  plaintiffs 
and  defendants,  or  either  of  them,  for  affording  proper  facilities  and 
conveniences  for  the  conveyance  of  all  other  accommodation  of 


RAILWAYS    CLAUSES    CONSOLIDATION    ACT,    1845. 

pssnonpri.  animal*    and  goods,  to  be  conveyed  from  the  U.  Rail-   8*9  VICT. 
way,  or  any  part  thereof;  upon  and  along  the  C.  Railway,  between  - 
London  and  Colchester,  or  any  part  thereof,  and  from  the  C.  Kail- 
way  between  London  and  Colchcutor,  or  any  part  thereof,  and  up- 

.1  along  the  U.  Railway,  or  any  part  thereof;  and  to  deter. 

the  term*  and  conditions  on  which  such  use,  conveyance,  and     ["  541  ] 
accommodation  should  bo  afforded  ;  and  generally  to  determine  all 
matt. :  the  arrangements  before  mentioned,  or  which 

might  be  necessary  or  expedient  for  giving  effect  to  the  same ;  and 
that  it  should  be  competent  for  the  arbitrators  to  order  and  direct 
plaintiff*  and  defendants  to  do  all  such  acts  as  might  be  necessary 

\jicdient  tor  cnrrung  the  arrangements  iqto  effect,  and  to  de- 
termine that,  for  each  default,  the  company  in  default  should  pay 
to  the  other  such  sum,  by  way  of  liquidated  damages,  as  the  arbi- 
trators might  appoint,  such  damages  if  above  SO/,  to  be  recovera- 
ble in  any  court  of  competent  jurisdiction;  provided  that  neither 
company  should  be  authorized  to  run  locomotives  on  the  line  of 
tin  U  tin  -r  //•//.  that  the  arbitrators  had  power  to  order  : 

1.  That  the  defendant*  should  run  every  day,  except  Sundays,  an 
express  train  from  the  Colchester  Junction  to  their  London  station, 
departing  at  10  A.  M.  and  arriving  at  half  past  1 1,  A.  M.,  stopping 
at  three  intermediate  stations,  which  was   admitted   to   be  a  speed 
of  thirty  six   miles  per  hour; — for   that  the   times   of  departure 
and  arrival  were  circumstances  which   properly  made   part  of  the 
arrangement,  and  the  court  could  not  intend  that  the  speed  was  im- 
proper, in  tin-  absence  of  any  allegation  to  that   effect.     And  that 
it  was  no  objection  that  the  award  did  not   limit   the  time   during 
which  the  arrangement  was  to  continue,  as  new  regulations   might 
be  made,  under  the  arbitration  clause,  from  time  to  time. 

2.  That  the  defendants  should  run  an  express  train,  with  speci- 
fied times  of  departure  and  arrival,  from    their    London  station  to 
the  Colchester  Junction. 

3.  That  the  defendants  should  convey  from  the  U.  Railway  on 
the  C.  Railway,  the  carriages  and  luggage  Tans,   which   had  been 
used  on  the  U.  Railway  for  the  passengers  brought  thereon   to  Col- 
Chester,  to  London  for  the  conveyance  of  snob  passengers  and 
their  luggage. 

So  hcUl,  upon  demurrer  to  a  declaration  for  the  liquidated  damages 
for  non  compliance  with  the  above  orders.  (Eastern  Union  Raiho. 
Co.  v.  Eastern  Counties  Railie.  Co.,  22  Eog.  Law  and  Eq.  225.) 


ARBITRATION. 


r  •o 


8  &  9  VICT.      *CXXVII.  If  before  the  matter  so  referred  shall  be  deter- 

c  20. 
— - —  mined  any  arbitrator  appointed  by  either  party  die,  or  be- 

Vacancy  of  corae  incapable  to  act,  the  party  by  whom  such  arbitrator 
arbitrator  to  was  appointed  may  nominate  and  appoint  in  writing  some 
*•  other  person  to  act  in  his  place,  and  if  for  the  space  of  seven 
days  after  notice  in  writing  from  the  other  party  for  that 
purpose  he  fail  to  do  so,  the  remaining  or  other  arbitrator 
may  proceed  ex  parte  ;  and  every  arbitrator  so  to  be  sub- 
stituted as  aforesaid  shall  have  the  same  powers  and  author- 
ities as  were  vested  in  the  former  arbitrator  at  the  time  of 
such  his  death  or  incapacity  as  aforesaid  (*). 

(/)  See  8  &  9  Viet.  c.  16,  s.  129,  ante,  p.  209. 

Appointment  CXXVIII.  Where  more  than  one  arbitrator  «hall  have 
umpire,  been  appointed,  such  arbitrators  shall,  before  they  enter  upon 
the  matters  referred  to  them,  nominate  and  appoint  by  writ- 
ing under  their  hands  an  umpire  to  decide  on  any  such  mat- 
ters on  which  they  shall  differ,  or  which  shall  be  referred  to 
him  under  this  or  the  special  act ;  and  if  such  umpire  shall 
die,  or  become  incapable  to  act,  they  shall  forthwith  after 
such  death  or  incapacity  appoint  another  umpire  in  his  place  ; 
and  the  decision  of  every  such  umpire  on  the  matters  so  re- 
ferred to  him  shall  be  final  (M). 

(w)  See  8  &  9  Viet.  c.  16,  s.  130,  ante,  p.  209. 

CXXIX.  If  in  either  of  the  cases  aforesaid  the  said  arbi- 
trators shall  refuse,  or  shall  for  seven  days  after  request  of 
either  party  to  such  arbitration,  neglect  to  appoint  an  um- 
pire, the  Board  of  Trade  shall,  on  the  application  of  either 
party  to  such  arbitration,  appoint  an  umpire ;  and  the  decis- 
sion  of  such  umpire  on  the  matters  on  which  the  arbitrators 
shall  differ,  or  which  shall  be  referred  to  him  under  this  or 
the  special  act,  shall  be  final  (v). 

(v)  See  8  &  9  Viet.  c.  16,  s.  131,  ante,  p.  209. 

In  case  of         CXXX.  If  where  a  single  arbitrator  shall  have  been  ap- 

death  of  sin-  pointe(j  such  arbitrator  shall  die,  or  become  incapable  to  act 
pie  arbitrator  r  •  .  , 

the  matter  to  before  he  shall  have  made  his  award,  the  matters  referred  to 
bfcj;in  de        njm  ghall  be  determined  by  arbitration,  under  the  provisions 
of  this  or  the  special  act,  in  the  same  manner  as  if  such  arbi- 
trator had  not  been  appointed. 


Board  of 
Trade  em- 

powered  to 
appoint  an 
umpire,  on 
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\KXI.  If  where  more  than  one  arbitrator  shall  hare   8*»Vicr. 
ppointed,  either  of  the  arbitrators  refuse,  or  fur  seven 


.  1  3  1 

days  neglect  to  act,  the  other  arbitrator  may  proceed  ex  parte  ifeiihcr  ar. 
the  decision  of  such  other  arbitrator  Nbal!  be  ns  effect-  bitrator  re- 


nal aa  if  he  had  been  the  single  arbitrator  appointed  by  both 

part  !•••*.  proceed  ex 

\  \  1  1.  If  where  more  than  one  arbitrator  shall  have 
been  appointed  and  where  neither  of  them   shall   refuse  or  If' 
neglect  to  act  as  aforesaid,  such  arbitrators  shall  fail  to  make  <«,i  (0  make 
their  award  within  twenty  -one   days  after  the  day  on  which  th«»r  »ward 
the  last   of  such  arbitrators  shall  have  been  appointed,  or  t^!Pn,'y-one 
within  such  extended  time,  if  any,  as   shall   have   been   ap-  day*  th« 
pointed  for  that  purpose  by  both  such  arbitrators  under  their  mal/*r  lo  ?° 
hands,  the  matter  referred  to  them  shall  be  determined  by  the 
umpire  to  be  appointed  as  aforesaid. 

CX  \\I1I.  The   said  arbitrators   or  their  umpire  may  P°ver  for 

•  •<>•  i        •          *         '   m  •      .«  •  arbitrator*  to 

call  for  the  production  of  any  documents  in  the  possession  or  can  for 
power  of  either  party  which  they  or  he  may  think  necessary  booka,  Ac. 
for  determining  the  question  in  dispute,  and  may  examine  the 
parties  or   their    witnesses   on  oath,   and    administer    the 
oaths  necessary  for  that  purpose  (10). 

(to)  See  8  &  9  Viet.  c.  16,  s.  132,  ante,  p.  209. 

CXXXIV.  Before  any  arbitrator  or  umpire  shall   enter  Arbitrator 
into  the  consideration  of  any  matters  referred  to  him  he  shall,  *°d  umpire 
in  tbe  presence  of  a  justice,  make  and  subscribe  the  following  ;  cUrauon. 
declaration  ;  that  is  to  say, 

1  1,  A.  B.  do  solemnly  and  sincerely  declare  that  I  will 
1  faithfully  and  honestly,  and  to  the  best  of  my  skill  and 
'  ability,  hear  and  determine  the  matters  referred  to 
1  me,  under  the  provisions  of  the  act  [naming'  the  spe- 
lcialact.\ 

'A.  B. 

'Made  and  subscribed  in   the  presence  of  —  .' 
And  such  declaration  shall  be  annexed  to   the  award  when 
made  ;   and  if  any  arbitrator  or  umpire,  having  made  such 
declaration,  shall   wilfully  act  contrary  thereto,  he  shall  be 
guilty  of  a  misdemeanor. 

CXXXV.  Except  where  by  thi«or  the  special  act,  or  any  Coat»u>  be 
act  incorporated  therewith,  it  shall   be  otherwise  provided,  iu"0jjlj,^jjl4r 
the  cost*  of  and  attending  every  such  arbitration,  to  be  de-  arbitrator*. 
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8  &.  9  VICT.  termined  by  the  arbitrators,  shall  be  in  the  discretion  of  the 


c>  20' 


Sect.  136. 


arbitrators 


Submission 
to  arbitration 
may  be  made 
a  rule  of 
court. 

f*544J 

The  award 
not  to  be  set 
aside  for  mat- 
ter of  form. 

Service  of 
notice  upon 
company. 


(#)  See  8  &  9  Viet.  c.  16,  s.  133,  ante,  p.  210. 

CXXXVI.  The  submission  to  any  such  arbitration  may  be 
made  a  rule  of  any  of  the  superior  courts  on  the  application 
of  either  of  the  parties  (y). 

(y)  See  8  &  9  Viet.  c.  16,  s.  134,  ante,  p.  210. 

*CXXXVII.  No  award  made  with  respect  to  any  question 
referred  to  arbitration  under  the  provisions  of  this  or  the 
special  act  shall  be  set  aside  for  irregularity  or  error  in  mat- 
ter of  form. 

CXXXVIII.  That  any  summons  or  notice,  or  any  writ  or 
other  proceeding  at  law  or  in  equity,  requiring  to  be  served 
upon  the  company,  may  be  served  by  the  same  being  left 
at  or  transmitted  through  the  post  directed  to  the  principal 
office  of  the  company,  or  one  of  their  principal  offices  where 
there  shall  be  more  than  one,  or  being  given  personally  to  the 
secretary,  or  in  case  there  be  no  secretary,  then  by  being 
given  to  any  one  director  of  the  company  (z). 

(z)  See  8  &  9  Viet.  c.  16,  s.  135,  ante,  p.  210,  n.  (n).  An 
act  of  parliament,  incorporating  a  company  to  make  a  rail- 
way in  Ireland,  enacted  that  service  of  all  legal  process  against 
the  company  should  be  by  personal  service  on  a  secretary  or 
clerk  of  the  company,  or  by  leaving  the  same  at  the  office 
of  the  company,  or  of  a  secretary  or  clerk,  &c. ;  or,  in  case 
these  should  not  be  known,  then  by  personal  service  on  any 
other  agent  or  officer,  or  any  director  of  the  company.  *A 
writ  of  summons  having  been  issued  out  of  the  Court  of  Ex- 
chequer in  England  against  the  company,  who  had  not  any 
office  or  person  to  represent  them  in  England,  it  was  held 
that  service  of  this  writ  on  the  director  of  the  company  in 
Westminster  was  null  and  void.  ( Evans  v.  Dublin  and 
Drogheda  Railw.  Co.,  9  Jur.  474  ;  14  Mee.  <fc  W.  142 ;  Law 
J.  1845,  Exch.  245;  3  Railw.  C.  760.  As  to  an  order  to 
serve  subpoena  on  a  railway  company  in  Ireland,  see  Lewis 
v.  Baldwin,  Law.  J.  1848,  Ch.  377.) 


.WAYH    CI.AU8K8    CON80I.II    \  ,         ,     ACT,  18  1  "  818 

\\I\  •/  fthnll  have    C  1   nny   8A9Vicr. 

i!aii'\.  trespass,  or  «>th«T  \\r.n_'tul  pro.-,  r.linL'  in  ' 

i   tin-  .sprnal    act.  .ir    any    act    incorporated 

or    authority   thereby  aj 
t  in    respect  thereof.  such 
\    make  tender  of  .sufficient  amends  t  >  the  party  injured. 

-hall  nut  •  i  anysuch  act: 

such    tender  shall  In  made    it  shall  he  law- 

ful for  tl  of  the  court  where  such  action 

shall  l>e  ;  tiuii-   In-f.ire  pay 

•h  sum  .  !  as  he  shall  think  lit,  and  there- 

.  such  JM  ill  he  had  as  in  other  cases  where 

1  to  pay  money  into  court  (a). 


(a)See8<k9Vi  ?.M\,  <mtr,  p.  212. 

Recovery  of  Damages  and  Penalties. 

Ami  with  resjuTt  to  the  recovery  of  damages  not  specially     r  .c^c  i 
Id  for.   aii'l  of  penalties,  'and  to  the  determination  *of 
n-c'l  to  justices,  be  it  enacted  as  fol- 
lows : 

<    XL.    In  all  ca-«-  ulinv  any  «l:iiuages,  COStS,  or  expenses  Provision  for 
are  by  this  or  the  specinl  act,  or  any  act  incorporated  there-  d*^"^*00* 
with,  directed  to  !,<•  paid,  and   the  method  of  ascertaining  the  proridedfor. 
amount  or  enforcing  the  payment   thereof  is    not    provided 
such  amount,  in  ease  of  dispute,  shall  be  ascertained,  and    * 
mined  !>y  two  justices  ;  and  if  the  amount  so  ascertained 
•t  paid  by  the  company  or  other  party  liable  to  pay  the 
same  within  seven  days  after  demand,  the  amount  may  be  re- 
red  by  distress  of  the  goods  of  the  company  or  other 
as  aforesaid;  ami  theju-tiees  l.y  whom  the  same 
•ball  have  been  order  •  it  her  of  them,  or  any 

other  justice,  on  application,  shall  issue  their  or  his  warrant 
accordingly  (6). 


(6)  See  8  &  9V  !    J1J 

An    order    of    two  justices    under    the    'J:M    ami    24th 

sections    of   the  Land    Clauses    Consolidation    Act,  1845, 

awarding  compensate  ne  to  a  landowner  by 

the  construction  of  a  railway,  is  within  the  statute  11  A.   1- 

c.  43,  B.  11,   which   provides   that   where  no  time  is 

VOL.  II.  'I-'. 
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RECOVERY    OF    DAMAGES    AND    PENALTIES. 


Sect  141. 


8  &  f)  VICT.    limited  for  making  complaints  under  acts  of  parliament,  such 
-  complaint    shall    be  made  and  such  information  laid  within 
six  calendar  months  from  the  time  when  the  matter  of  such 
complaint  or  information  arose.     (Reg.  v.  Leeds  and  Brad- 
ford Railw.  Co.,  21  Law  J.  M.  C.  193.) 


Distress 
against  the 
treasurer. 


CXLI.  If  sufficient  goods  cf  the  company  cannot  be  found 
whereon  to  levy  any  such  damages,  costs,  and  expenses  pay- 
able by  the  company,  the  same  may,  if  the  amount  thereof  do 
not  exceed  twenty  pounds  be  recovered  by  distress  of  the 
goods  of  the  treasurer  of  the  company  ;  and  the  justices  afore- 
said, or  either  of  them,  on  application,  shall  issue  their  or  his 
warrant  accordingly  ;  but  no  such  distress  shall  issue  against 
the  goods  of  such  treasurer  unless^seven  days  previous  notice 
in  writing,  stating  the  amount  so  due,  and  demanding  payment 
thereof,  have  been  given  to  such  treasurer,  or  left  at  his  resi- 
dence ;  and  if  such  treasurer  pay  any  money  under  such 
distress  as  aforesaid,  he  may  retain  the  amount  so  paid 
by  him,  and  all  costs  and  expenses  occasioned  thereby, 
out  of  any  money  belonging  to  the  company,  coming  into 
his  custody  or  control,  or  he  may  sue  the  company  for  the 
same  (c). 

(c)  See  8  &  9  Viet.  c.  16,  s.  143,  ante,  p.  212. 

L          J          *CXLII.    Where  in  this  or  the  special  act  any  question  of 

Method  of  ,.  ,  \* 

proceeding     compensation,  expenses,  charges,  or  damages,  or  other  matter, 
before  jusii-    is  referred   to  the  determination  of  any  one  justice  or  more, 

ces  m  ques-    -^  g^ajj  ^g  lawful  for  anv  justice  upon  the  application  of  either 
tions  oi  dam-  -  J  , 

ages,  &c.  party,  to  summon  the  other  party  to  appear  before  one  justice, 
or  before  two  justices,  as  the  case  may  require,  at  a  time  and 
place  to  be  named  in  such  summons  ;  and  upon  the  appear- 
ance of  such  parties,  or  in  the  absence  of  any  of  them,  upon 
proof  of  due  service  of  the  summons,  it  shall  be  lawful  for 
such  one  justice,  or  such  two  justices,  as  the  case  may  be,  to 
hear  and  determine  such  question,  and  for  that  purpose  to 
examine  such  parties,  or  any  of  them,  and  their  witnesses  on 
oath  ;  and  the  cost  of  every  such  inquiry  shall  be  in  the  dis- 
cretion of  such  justices,  and  they  shall  determine  the  amount 
thereof  (d). 

(d)  See  8  &  9  Viet,  c.  16,  s,  144,  ante,  p.  213. 
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<  \LllI    The  company  shall  publish  the  short  particulars  «*»  VJCT. 
of  the  several   oilDBls  for  which  any  penalty  ia  imposed  by    - 

•r  the  fc|«vial  net,  or  by  any  by-law  of  the  company  Jj^ 
affecting  other  persons  th  m  the  shareholder*.  officers,  or  ser- 
rants  of  the  company,  ami  of  the  amount  of  every  such  pen- 
alty, and  shall  cause  such  particulars  to  be  painted  on  a  board 
or  |»niit«  ••!  UJM.M  puper  and  pasted  thereon,  and  shall  cause 
such  board  to  be  hung  up  or  affixed  on  sonic  conspicuous  part 
of  the  principal  place  of  business  of  the  company,  and  where 
penalties  are  of  local  application  shall  cause  such 
boards  to  be  aflixe  1  in  so:u  place  in  the  im:n 

ate  neighborhood  to  which  such  penalties  are  applicable  or 
have  reference  ;  and  such  particulars  shall  be  renewed  as 
often  as  the  same  or  any  part  thereof  is  obliterated  or  de- 
stroyed ;  and  no  such  penalty  shall  be  recoverable  unless  it 
shall  have  been  published  in  the  manner  hereiubefore  re- 
quired (e). 


(e)  See  8  &  9  Viet.  c.  16,  s.  145  ante,  p.  213. 

CXLIV.  If  any  person  pull  down  or  injure  any  board  put  Penalty  for 

•*•  •:IM* 

bjunlt  OMB 


up  or  affixed  as  required  by  this  or  the  special  act  for  the  pur-  •*•  • 

' 


,  i-    i_.  ,       ,  .  ,     .,     .  .. 

pose  of  publishing  any  by-law  or  penalty,  or  shall  obliterate 
any  of  the  letters  or  figures  therein,  he  shall  forfeit  for  every  lieauoa. 
such  offence  a  sum  not  exceeding  five   pounds  and  shall  «!«•- 
fray  the  expenses  attending  the  restoration  of  such  board  (/). 

(/)  See  8  dt  9  Viet.  c.  16,  s.  140,  ante,  p.  214. 

p»nj 

*CXLV.  Every  penalty  or  forfeiture  imposed  by  this  or  penalties  to 
the  special  act,  or  by  any  by-law  mode  in  pursuance  thereof, 
the  recovery  of  which  is  not  otherwise  provided  for,  may  be 
recovered  by  summary  proceeding  before  two  justices  ;  and  JU»IMH. 
on  complaint  being  made  to  any  justice  he  shall  issue  a 
summons,  requiring  the  party  complained  against  to  appear 
before  two  justice  at  a  time  and  place  to  be  named  in  such 
summons;  and  every  such  summons  shall  be  served  on  the 
party  offending,  cither  in  person  or  by  leaving  the  saute  with 
tome  inmate  at  his  usual  place  of  abode  ;  and  upon  the  ap- 
pearance of  the  party  complained  against,  or  in  his  absence,  af- 
ter proof  of  the  due  service  of  such  summons,  it  shall  be  lawful 
for  any  two  justices  to  proceed  to  the  hearing  of  the  complaint, 
and  that  although  no  information  in  writing  or  in  print  shall 
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Penalties  to 
be  levied  by 
distress. 


8  &  9  VICT.    have  been  exhibited  before  them  ;  and  upon  proof  of  the  offence 
—  either  by  the  confession  of  the  party  complained  against, 
ectl       '      or    upon    the   oath  of  one   credible    witness    or    more,    it 
shall  be  lawful  for  such   justices  to  convict  the   offender, 
and  upon  such   conviction  to  adjudge  the   offender  to   pay 
the  penalty  or  forfeiture  incurred,  as  well  as  such  costs  attend- 
ing the  conviction  as  such  justices  shall  think  fit  (#•). 

(g}  See  8  &  9  Viet.  c.  16,  s,  147,  ante,  p,  214. 

CXLVI.  If  forthwith  upon  any  such  adjudication  as  afore- 
said, the  amount  of  the  penalty  or  forfeiture,  and  of  such  costs 
as  aforesaid,  be  not  paid,  th*e  amount  of  such  penalty  and 
costs  shall  be  levied  by  distress  ;  and  such  justices,  or  either 
of  them  shall  issue  their  or  his  warrant  of  distress  according- 

iy  (/*)• 

(A)  See  8  &  9  Viet.  c.  16,  s.  148,  ante,  p.  215 ;  8  &  9  Viet. 
c.  18,  s.  137,  ante,  p.  374. 

CXLVII.  Imprisonment  in  default  of  distress.  ( This  sec- 
tion is  verbatim  the  same  as  8  <$*  9  Viet.  c.  16,  s.  149,  ante 
p.  215.) 

CXLVIII.  Distress  how  to  be  levied.  (This  section  is 
verbatim  the  same  as  8  $*  9  Viet,  c.  16,  s.  150,  ante  p.  215.) 

CXLIX.  Distress  not  unlawful  for  want  of  form.  (  This 
section  is  verbatim  the  same  as  8  $*  9  Viet.  c.  16,  s.  151, 
ante,  p.  216.) 

Application  CL.  The  justices  by  whom  any  such  penalty  or  forfeiture 
of  penalties,  shall  be  imposed  may,  where  the  application  thereof  is  not 
otherwise  provided  for,  award  not  more  than  one  half  thereof  to 
the  informer,  and  shall  award  the  remainder  to  the  overseers 
of  the  poor  of  the  parish  *in  which  the  offence  shall  have  been 
committed,  to  be  applied  in  aid  of  the  poor's  rate  of  such  parish 
(i);  or  if  the  place  wherein  the  offence  shall  have  been  com- 
mitted shall  be  extra-parochial,  then  such  justices  shall  di- 
rect such  remainder  to  be  applied  in  aid  of  the  poor's  rate  of 
such  extra-parochial  place,  or  if  there  shall  not  be  any  poor's 
rate  therein,  in  aid  of  the  poor's  rate  of  any  adjoining  parish 
or  district  (/c}. 

(i)  For  the  benefit  of  the  poor  of  such  parish,  in  the  cor- 
responding clause  in  8  &  9  Viet  c.  16,  s.  152,  ante  p.  216. 


[•548] 
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See  8  &  9  Viet.  c.  16,  •.  152,  on/e,  p.  216  ;  8  &,  9  Viet.  8  A  » 
c,18,s.l39,on/«,p.:l7l 


CLI.  Penalties  to  bo  sued  for  within  Mix  month*.  (  This 
section  if  verbatim  thc-nam*  OJT  8  4-  9  Viet.  c.  16,  *.  158,  ante, 
p.  216  ;  8  iV  i  18.  *.  142  antf,  j>.  875.) 

CUT.  Damage  to  be  made  good  in  addition  to  penalty. 
v  stcti',n  is  verbatim  the  same  a*  8  4*  9  Viet.  c.  16,  ».  154 

nii(>.  />.  ! 

CLI  1  1      It  .shall  IT  lawful  for  any  justice  to  summon  any  P*n«hy  on 
person  to  appear  before  him  as   a  witness  in  any  matter    in  *^n 
in  which  such  justice  shall  have  jurisdiction  under  the  pro-  feuli. 

us  xof  this  or  the  special  act  at  a  time  and  place 
mentioned  in  such  summons,  and  to  administer  to  him  an 
oath  to  testify  the  truth  in  such  matter;  and  if  any  person 
so  suumi  •!!<•  1  shall,  without  reasonable  excuse,  refuse  or  neg- 
lect to  appear  at  the  time  an<l  place  app  mite  1  fir  that 
purpose,  having  been  paid  or  tendered  a  reasonable  sum  for 
his  expenses,  or  if  any  person  appearing  shall  refuse  to  be 
examined  upon  oath  or  to  give  evidence  before  such  justice, 
every  such  person  shall  forfeit  a  sum  not  exceeding  five 
pounds  for  every  such  offence  (/). 

(/)  See  8  dt  9  Viet.  c.  16,  a.  155,  ante,  p.  217. 

CLIV.    It  shall  be  lawful  for  any  officer  or  agent  of  the  Transient 
company,  and  all  pefUms  called  by  him  to  his  assistance,  to  offender»- 
seite  and  detain  any  person  who  shall  have  committed  any 
offence  against  the  provisions  of  this  or  the  special  act,  and 
whose  name  and  residence  shall  be  unknown  to  such  officer  or 
agent,  and  convey  him,  with  all  convenient  despatch,  before 
some  justice,  without  any  warrant  or  other  authority  than 
this  or  the  special  act  ;  and  such  justice  shall  proceed  with  all 
convenient  despatch  to  the  hearing  and  determining  of  the 
complaint  against  such  offenders  (m). 

(m)  See  8  &  9  Viet.  c.  16,  s.  156,  ante,  p.  217. 

r  «549  i 

*CLV.  The  justices  before  whom  any  person  shall  be  con-  Fora  of  con- 
victed of  any  offence  against  this  or  the  special  act  or  any  act  viclj00 
incorporated    therewith,   may  cause     the   conviction  to    be 
drawn  up  according  to   the  form  in  the  schedule  to  this  act 
annexed  (n). 


818 


RECOVERY    OF    DAMAGES    AND    PENALTIES. 


8  &  9  VICT. 
c.  20. 

Sect  i5i>. 


(w)  See  form  in  the  appendix. 


CLVI.  No  proceeding  in  pursuance  of  this  or  the  special 
ac^»  or  any   ac^   incorporated  therewith,    shall    be   quashed 
quashed  for    or  vacated  for  want  of  form,  nor  shall  -the  same  be  removed 
certiorari  or   otherwise   into  any  of  the  superior  courts 


want  of  form 
C  549 


(o)  See  8  <fc  9  Viet.  c.  16,  s.  158,  ante,  p.  218  ;  8  &  9  Viet. 
t  c.  18,  s.  145,  ante,  p.  376,  n.  (y). 

CLVII.  Parties  allowed  to  appeal  to  quarter  sessions  on 
giving  security.  (  This  section  is  verbatim  the  same  as  8 
<£•  9  Viet.  c.  16,  s.  159,  ante  p.  218.  See  8  #•  9  Viet.  c.  18, 
s.  146,  ante,  p.  377.) 

CLVIII.  Court  to  make  such  order  as  they  think  reason- 
able. (  This  section  is  verbatim  the  same  as  8  4*  9  Viet. 
c.  16,  s.  160,  ante.  p.  218.  See  8  ^  9  Viet.  c.  18,  s.  147, 
ante,  p.  377.) 

CLIX.  The  receiver  of  metropolitan  police  district  to  re- 
ceive penalties  incurred  with  his  district.  (This  section  is 
verbatim  the  same  as  8  $*  9  Viet.  c.  18,  s.  148,  ante,  p.  378, 
and  n.  (b). 

Persons  CLX.  That  every  person  who  upon  any  examination  upon 

living  false   ^fa  un(jer  the  provisions  of  this   or  the  special  act,  or  any 

liable  tope-    act  incorporated  therewith,  shall  wilfully  and  corruptly  give 

nalties  of      faise  evidence,  shall  be  liable  to  the  penalties   of  wilful  and 

corrupt  perjury  (/>). 

(p]  See  8  &  9  Viet.  c.  18,  s.  149,  ante,  p.  381. 

Money  paid       CLXI.  That  all  sums  of  money  which  have  been  or  shall 

into  the  bank  ^e  paid  into  the  Bank  of  Ireland  in  the  name  and  with  the 

to  be  exempt  privity  of  the  accountant-general  of  the  ("curt  of  Chancery  of 

from  ushers'  Ireland,  under  the  provisions  of  an  act  passed  in  the  second 

ge>     year  of  the  reign  of  her  present  majesty,  entitled  "An  Act 

l  &  2  Viet    to  provide  for  the  Custody  of  certain  Monies  paid  in  pursu- 

c-117-  ance  of  the  Standing  Orders  of  either  House  of  Parliament 

by  Subscribers  to  Works  or  Undertakings  to  be  effected  un- 

der the  Authority  of  Parliament  (7)."  shall  and  may  be  paid 

out  and  applied  under  any  order  of  the  said  Court  of  Chan- 

cery exempt  from  ushers'  poundage. 
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(7 )  This  act  is  repealed  by  9  &  10  Viet.  c.  20.     See  pott  *  *  9  Vtat. 
p.  552. 

8*<rt    •<*. 

MewMto.v/»r,-,i/   I.-/. 

And  with  respect  to  the  provision  to  be  made  for  affording 
access  to  the  special  act  by  all  parties  interested,  be  it  enacted 
as  follows: 

CLX1I.  The  company  shall  at  nil  times  after  the  expira-  Copiw  of 
tion  of  six  months  after  the  passing  ol   the  special  act,  keep  ^."knii  Ynd° 
in  their  principal  office  of  business  a  copy  of  the  special  act,  deported  and 
printed  by   the  printers  to  her  majesty,  or  some  of  them  ;  ?' 
•hall  also  within  the  space  of  such  six  months  deposit  in  the 
office  of  each  of  the  clerks  of  the  peace  of  the  several  counties 
int  *  wliic.i  the  works  shall  extend,  a  copy  of  such  special  act 
ao  printed  as  aforesaid  ;    and  the  said  clerks  of    the  peace 
shall  receive,  and  they  and  the  company   respectively  shall 
retain,  the  said  copies  of  the  special  act,  and  shall  permit  all 
persons  interested  to  inspect  the  same,  and  make  extracts  or  7  Will  4  A  i 
copies  therefrom,  in  the   like   manner,  and   upon   the   like  Viec  *•  B3« 
terms,  and  under  the  like  penalty  for  default,  as  is  provided 
in  the  case  of  certain  plans  and  sections*  by  an  act  passed  in 
the  first  year  of  the  reign  of  her  present  majesty,  entitled 
41  An  Act  to  compel  Clerks  of  the  Peace  for   Counties,  and 
other  Persons,  to  take  the  Custody  of  such  Documents  as  shall 
be  directed  to  be  deposited  with  them  under  the   Standing 
Orders  of  either  House  of  Parliament  (q)  " 

(q)  See  8  dt  9  Viet.  c.  16,  8.  161,  ante,  p.  219,  n.  (*) ;  8 
&  9  Viet  c.  18,  s.  150,  ante,  p.  381. 

CLXIII.  If  the  company  shall  fail  to  keep  or  deposit  as  Penalty  on 
hereinbefore  mentioned  any  of  the  said  copies  of  the  special 
act,  they  shall  forfeit  twenty  pounds  for  every  such  offence, 
and  also  five  pounds  for  every  day  afterwards  daring  which  P°*»* 
such  copy  shall  be  not  so  kept  or  deposited  (r). 

(r)  See  8  &  9  Viet  c.  16,  s.  162,  ante,  p.  219 ;  8  <k  9  Vioi 
c,  18,  •.  151,  ante,  p.  382. 

CLXIV.  And  be  it  enacted,  that  this  act  shall  not  extend 
to  Scotland  (,).  Si108"* 

• 

(«)  The  Railways  Clauses  Consolidation  Act  for  Scotland 
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8  &  9  VTCT.   is  8  &  9  Viet.  c.  33.    and  is  entitled    "  An  Act  for  consoli- 

c  20 
— —  dating  in  one  Act  certain  Provisions  usually  inserted  in  Acts 

O      _*        I  /*  A  O  «/ 

authorizing  the   making  of  Railways   in  Scotland."     (21st 
July,  1845.) 

The  schedule  referred  to  by  the  act  8   &   9  Viet.  c.   20, 
[  550  J      contains  only   a  form  of  conviction,  which  is  the  same  as 
schedule  (G.)  to  8  &  9  Viet.  c.  16.     See  the  Appendix. 


,  vjl  , 


•RESTRICTION  ON  SALE  AND  LEASE  OF 

I:  ULWAYS. 


8  &  9  VICTORIA,  c.  96. 

An  Aft  to  restrict  the  Power*  of  Selling  or  Leasing  Hail-  g&9  Vtcr. 
waysrontuined  in  certain  Arty  of  Parliament  nlul  inir 
to  such  Railways.  [4th  August,  1845.J 


Win  KI  v-  pi-nxi-i  >ns  have  b»-en   intro'luci-il  in   various  acts  No  rai|WBy 
of  parliament,  during  the  present  session   of  parliament,  re-  company  to 
lating  to  railways,  giving  to  railway  companies  general  pow-  J 
era  of  granting  or  accepting  a  lease,  sale  or  transfer  <»f  thrir  Or  transfer  of 
own  or  other  lines  of  railway    (a):    ami   it   is   expedient  «»y  «.iw«y 

....  .       ,      ,      .^  .,         -  .    unles*  unJcr 

that  such  powers  should  be  restrained  :  be  it  therefore  enact-  a  d  ,unct 

ed,  That  it  shall  not  be  lawful  for  the  company  of  proprietors  pioirision  of 

of  any  railway,  by  virtue  of  any  powers  contained  in  any  act  ""^^j 

passed  in  the  present  session,  to   make  or  grant,  or  for  any  parties 

other  railway  company  or  party,  by  virtue  of  any  such  pow- 

ers, to  accept  a  sale,  lease,  or  other  transfer  of  any  railway, 

unless  under  the  authority  of  a  distinct  provision   in   some 

•ct  of  parliament  to  that  effect,  specifying  by  name  the  rail- 

way to  be  so  leased,  sold  or  transferred  and  the  company  or 

party  by  whom  such  lease,  sale  or  transfer,  may   be  respect- 

ively made,  granted  or  accepted.      (1) 

(a)  See  8  &  9  Viet.  e.  20,  ss.  112,  113,  ante,  p>  534—533 

(I)  A  Railroad  in  not  in  all  respects  a  highway,  Publici  Juris,  nfilwwle  of 
but  is  the  subject  of  private  property,  and  is  liable  to  be  sold  in  £ 
that  character  unices  the  sale  be  forbidden  by  the  Legislature,  not  upon  them. 
the  /V/iwcAw,  but  the  laud  iutelf  couaUtuting  the  road.    (State  v. 

i  5  Iredell  #J7.) 
A  Railroad  Corporation  is  not  dissolved  by  the  sale  of  its  land. 


The  Erie  Railroad's  assignment  of  its  property  in  contemplation 
of  insolvency,  was  held  to  b«  void  by  the  New  York  Revised  Stat 
VOL.  n.         24 


822  RESTRICTION    ON    SALE     AXD    LEASE    OF    RAILWAYS. 

8&<)VicT     utes.     See  Title  4,  chap.  18,  part  1.     (Bcnven  v.    Lease,   5   Hill 


Whether  a  Railroad  be  subject  to  a  levy  and  ."ale  on  execution 
at  law;  Quce-re  ?  (Mucon  and  Western  Railu\  Co.  v.  1'arker, 

[5511      9Gcorg'a377) 

To  allow  the  road  to  be  cut  up  into  fragments   and  separate  por- 

tions, sold  at  different  sales  in  the  different  Counties  through 
which  it  passes,  to  different  purchasers,  would  not  only  sacrifice  the 
rights  and  interests  of  the  creditors,  but  defeat  the  objects  acd  in- 
tentions of  the  Legislature  in  granting  the  charter.  (lb.) 

By  the  1  1  th  sec.  of  charter  of  the  Munroe  Railroad  and  Bank- 
ing Co.,  (Georgia,)  the  road  of  the  Company,  &c.,  is  pledged  for 
the  redemption  of  its  bills  or  notes,  issued  by  them  ;  held,  that 
this  created  a  paramount  lien  only  on  so  much  of  the  road  as  was 
built  by  the  Company,  and  that  so  much  as  was  built  by  Contract- 
ors under  a  mortgage  to  secure  them  for  the  work  done,  &c.,  was 
subject  first  to  the  lien  of  the  mortgage,  which  was  to  be  paid  be- 
fore the  bills.  (Collins  v.  Central  Bank,  1  Kelly  435.) 


I  ^  I 


•MONEY  PAID  INTO  COURT  UNDER  STANDING     [  '552  J 
ORDERS. 


9  <fc  10  VICTORIA,  c.  20.' 

An  Aft  to  amend  an  Act  of  the  Second  Year  of  her  present  9410  VICT. 
Jfc/e*/y,  for  Providing  for  the  Custody  of  certain  M»n         r-  **• 
te.t  fniitl.  in  pursuance  of  the  Stainling  Orders  of  either   Sect  '• 
Ottuc  of  Parliir/K'Hf,  by  Subscribers  to    \\  'orks  or  fht- 
dtrtakingato  be  effected  under  tke  Authority  of  Parlia- 
ment. 

[18th  June,  184C.] 

WHEREAS  an  act  was  passed  in  the  second  year  of  the  reign  i  &2  Viet: 
of  her  present  majesty  Queen  Victoria,  entitled   "  An  Act  to  *•  II7< 
provide  for  the  Oust  »,ly  of  certain  M  >nic*  paid,  in  pursuance 
of  the  Standing  Orders  of  either  House  of  Parliament,  by 
Subscribers  to  Works  or  Undertakings  to  be  effected  under 
the  Authority  of  Parliament  :  "    ami  whereas  it  is  expedient 
that  the  s.iid  act  *'  ould  be  repealed,  and  should  be  re-enact- 

ed, with  such   modifications,  extensions,   And  alterations  M  „ 

Recited  act 
after  mentioned:  be  it  theref>re  enacted,  That  the  said  act 


shnll  be  and  is  hereby  repealed  :    provided  always,  that  all 

acts  done  under  the  provisions  of  the  said  act  shall    be  good 

valid,  and  effectual  to  all  intents  and  purposes,  and  that  all  i<>  be 

tarns  of  money  paid  under   the  provisions   of  the  said  act  w 

•hall  be  dealt  with  in  all  respects  as  if  this  act  had  not  been  c^rmtract. 

passed. 

II.  That  in  all  cases  in  which  any  sum  of  money  is  required  Authority  to 
by  any  standing  order  of  either  house  of  parliament,  either  dePowt 
now  in   force  or  hereafter  to  be   in  force,  to  be  deposited 
by  the  subscribers  to  any   work  or  undertaking   which  is  to 
be  executed  under  the  authority  of  an  act  of  parliament  (n)t 
the  director  or  person  or  directors  or  persons  having  the 
management  of  the  affairs  of  such  work  or  undertaking,  nut 
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8&'J  VICT.  exceeding  five  in  number,  shall  apply  to  one  of  the  clerks  in 
— °  ~'_ — the  office  of  the  clerks  of  the  parliaments  with  respect  to  any 
such  money  required  by  any  standing  order  of  the  lords 
spiritual  and  temporal  in  parliament  assembled,  or  to  one  of 
the  clerks  of  the  private  bill  office  of  the  house  of  commons 
with  respect  to  any  such  money  required  by  any  standing  or- 
[  *553  J  <jer  Of  the  commons  in  parliament  'assembled,  to  be  deposited, 
it  shall  be  lawful  for  the  clerk  so  applied  to,  by  warrant  or 
order  under  his  hand,  to  direct  that  such  sum  of  money  shall 
be  paid  in  manner  hereinafter  mentioned  ;  (that  is  to  say,) 
into  the  bank  of  England,  in  the  name  and  with  the  privity 
of  the  accountant  general  of  the  court  of  chancery  in  England, 
if  the  work  or  undertaking  in  Tespect  of  which  the  sum  of 
money  is  required  to  be  deposited  is  intended  to  be  executed 
in  that  part  of  the  united  kingdom  called  England,  or  into  any 
of  the  banks  in  Scotland  established  by  act  of  parliament  or 
royal  charter,  in  the  name  and  with  the  privity  of  the  queen's 
remembrancer  of  the  court  of  exchequer  in  Scotland,  at  the 
option  of  the  person  or  persons  making  such  application  as 
aforesaid,  in  case  such  work  or  undertaking  is  intended  to  be 
executed  in  that  part  of  the  united  kingdom  called  Scotland, 
or  into  the  bank  of  Ireland,  in  the  name  and  with  the  privity 
of  the  accountant  general  of  the  court  of  chancery  in  Ireland, 
in  case  such  work  or  undertaking  is  intended  to  be  made  or 
executed  in  that  part  of  the  united  kingdom  called  Ireland  ; 
and  such  warrant  or  order  shall  be  a  sufficient  authority  for 
the  accountant  general  of  the  court  of  chancery  in  England, 
the  queen's  remembrancer  of  the  court  of  Exchequer  in  Scot- 
land, and  the  accountant  general  of  the  court  of  chancery  in 
Ireland,  respectively,  to  permit  the  sum  of  money  directed  to 
be  paid  by  such  warrant  or  order  to  be  placed  to  an  account 
opened  or  to  bo  opened  in  his  name  in  the  bank  mentioned  in 
such  warrant  or  order. 

(a)  That,  in  the  case  of  railway  bills,  a  sum  not  less  in 
amount  than  one-tenth  part  of  three-fourths  of  the  estimate 
shall  previously  to  the  15th  day  of  January  be  deposited  with 
the  Court  of  Chancery  in  England,  if  the  railway  is  intended 
to  be  made  in  England;  or  with  the  Court  of  Chancery  in 
England  or  the  Court  of  Exchequer  in  Scotland  if  such  rail- 
way is  intended  to  be  made  in  Scotland  ;  and  with  the  Court 
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lund  if  such  railway  U intended  to  be  made   •  *»  VICT. 

• 


i»  IreUnd.    (Standing  Order*.  1H.»2— 3,  II.  C.  No. 60.)     Not 
less  than  one  tenth  part  of  tin-  amount  MuUeriKed  i»  required 
deposited  in  lik-  manner  l-y  tin-  li  HIM  of  lords.  (Stan  I 
ing<>  8,  II.  L  No.  181,  ».  9.) 

111.  Tli.it  it    shall  I »c  lawful  f»r  tin-  person  or   persons  P«ym*oi  of 
named  in  such  warrant  or  unler,  or.  the  survivors  or  survivor  " 
of  them,  to  pay  the  sum  mention.  I    m  -u«-h  warrant  or  order 
•  :.«•  Itank  mentioned  in  such  wurrunt  or  order  in  the  name 
and  with  tin-  privity  of  the  officer  or  person  in   who  e  name 
such  sum  shall  be  directed  to  be  paid  by  such  >  be 

•placed  to  his  account  there  ex  parle  the  work  or  undertaking  [  *554  j 
mentioned  in  such  warrant  or  order,  pursuant  to  the  method 
proscribed  by  an  act  or  acts  for  the  time  being  in  force  for 
regulating  monies  paid  into  the  said  courts,  ami  pursuant 
to  the  general  orders  of  the  said  courts  respectively,  and  wit  a- 
out  fee  or  reward ;  and  every  such  sum  so  paid  in,  or  the  se- 
curities in  or  upon  which  the  same  may  he  invested  as  he*ein 
after  mentioned,  or  the  stocks,  funds,  or  securities  author- 
ized to  be  transferred  or  d«-j>  »iu  1  in  lieu  thereof  as  herein- 
after mentioned,  .shall  there  remain  until  the  same,  with  all 
interests  and  dividends,  if  any,  accrued  thereon,  shall  be 
paid  out  of  such  bank,  in  pursuince  of  the  provisions  of  this 
act :  provided  always,  that  in  case  any  such  director  or  per- 
son, directors  orpcrsjns,  having  the  management  of  any  such 
proposed  work  or  undertaking  as  aforesaid,  shall  have  pre- 
\  i  -inly  invested  in  the  three  per  centum  consolidated  or  the 
three  per  centum  reduced  bank  annuities,  exchequer  hill*  or 
other  government  stcuriiicB,  the  sum  or  sums  ot  money  re- 
quired i-y  any  such  standing  order  of  cither  house  of  parlia- 
ment as  aforesaid  to  he  deposited  by  the  subscribers  to  any 
work  or  undertaking  which  is  to  be  executed  under  the  au- 
thority of  an  Ml  of  parliament,  it  shall  be  lawful  for  the  per- 
son or  persons  named  in  loch  warrant  or  order,  or  the  sur- 
vivors or  survivor  of  them,  to  deposit  such  exchequer  bill*,  or 
other  government  securities  in  the  bank  mentioned  in  such 
warrant  or  order  in  the  name  and  with  the  privity  of  the  of- 
ficer or  person  in  whose  name  such  sum  shall  by  such  war- 
rant or  order  be  directed  to  be  paid,  or  to  trau&fer  such 
government  stocks  or  funds  into  the  name  of  the  officer  and  , 
person ;  and  such  transfer  or  deposit  shall  be  directed  by 
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such  clerk  of  the  office  of  the  clerk  of  the  parliament,  or  such 
clerk  of  the  private  bill  office  of  the  house  of  commons,  as  the 
case  may  be,  in  lieu  of  payment  of  so  much  of  the  sum  of 
money  required  to  be  deposited  as  aforesaid  as  the  same  ex- 
chequer bills^or  other  the  government  stocks  or  funds  will 
extend  to  satisfy  at  the  price  at  which  the  same  were  orig- 
inally purchased  by  the  said  person  or  persons,  director  or  di- 
rectors as  aforesaid,  such  price  to  be  proved  by  production 
of  the  broker's  certificate  of  such  original  purchase. 

IV.  That  if  the  person  or  persons  named  in  such  warrant 
or  order,  or  the  survivors  or  survivor  of  them,  desire  to  have 
invested  any  sum  so  paid  into  the  Bank  of  England  or  the 
Bank  of  Ireland,  or  any  interest  or  "dividend  which  may  have 
accrued  on  any  stocks  or  securities  so  transferred  or  deposited 
as  aforesaid,  the  court  in  the  name  of  whosa   accountant-gen- 
eral the  same  may    have  been    paid  may,  on  a  petition  pre- 
sented to  such  court  in  a  summary  way  by  him  or  them,  order 
that  such  sum  or  such  interest  or   dividends  shall,  until  the 
same  be  paid  out  to  the  parties  entitled  to  the  same  in  pur- 
suance of  this  act,  be  laid  out  in  the  Three  per  centum   Cyn- 
solidated  or  Three  per  centum  Reduced  Bank   Annuities,  or 
any  government  security  or  securities  (6)  at  the  option  of  the 
aforesaid  person    or  persons,  or  the  survivor  or  survivors  of 
them  (c). 

(6)  It  has  been  decided  by  Shadwell.  V.  C.,  contrary  to 
the  decision  of  Alder  son,  B.  in  Ex  parte  Chaplin,  (3  Y.  & 
C.  397),  that  exchequer  hills  are  government  securities  with- 
in the  meaning  of  the  statute  1  &  2  Viet.  c.  117,  s.  3.  (Ex 
parte  South  Eastern  Railw.  Co..  9  Jur.  650.) 

(c)  Where  by  the  prayer  of  a  petition,  the  required  par- 
liamentary deposit  of  a  railway  company  is  sought  to  be  in- 
vested in  exchequer  bills,  the  court  will  give  the  parties  lib- 
erty to  lay  Out  the  same  in  any  of  the  parliamentary  stocks 
appointed  by  the  accountant-general,  or  in  exchequer  bills, 
from  time  to  time,  as  may  be  most  convenient  to  the  parties. 
(Re  Manchester,  Huddersfield,  and  Great  Grimsby  Railw. 
Co.,  4  Railw.  C.  204.) 

V.  That  on  the  termination  of  the  session  of  Parliament 
in  which  the  petition  or  bill  for   the   purpose  of  making  or 
sanctioning  any  such  work  or   undertaking  shall  have   been 
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Introduced  into  Pnrlini  .: '  *u< -h  |  •  titj.m  <>r  Till   shall   *4fVicr. 

••tied  or  finally  withdrawn  by  some  proceed  in;:  in  « ither  .    c*   ,   ,  • 
BOOM  of  Parliament,  or  shall  not  be  allowed   i..  |>r..ceed,  or8*"1-8 
if  the  person  or  person*  by  whom  the  said   money  wns  paid 
or  security  deposited  shall  have  failed  t<>  present  a  petition, 
or  if  an  net  be  passed  autiiorixiii^  the  making  of  such   work 
or  undertaking,  and  if  in  any  of  the  foregoing  cases  the  per- 
son or  persons  named  in  such  warrant  or  order,  or  the  sur- 

H  or  survivor  <>f  tl.em,  or  the  majority  of  such   persons, 
apply  1'V  ;  -tit.  n  to  the  court  in  tin-  name  of  whose  account- 

eneral  the  sum  of  money  in<-i,ti  .!,«•. 1  in  such  warrant  or 
order  shall  have  been  paid,  or  such  exchequer  I  ill*,  stocks  or 
funds  shall  have  been  deposited  or  trarsferred  as  aforesaid, 
or  to  the  Court  of  Exchequer  in  Scotland,  in  case  such  sum 
of  money  shall  have  I  con  paid  in  t he  inuue  of  the  said  queen's 
remembrancer,  the  court  in  the  name  of  whose  accountant- 
general  or  queen's  remembrancer  such  sum  of  money  shall 
have  been  paid,  or  such  exchequer  bills,  stocks,  or  funds  shall  ,  ...fi  , 
have  been  deposited  or  "transferred,  shall  by  order  (d)  direct  *• 
the  sum  of  money  paid  in  pur.-uam-c  of  such  warrant  or  or- 
der, or  the  stocks,  funds,  or  securities  in  or  upon  which  the 
same  may  have  been  invested,  and  the  interest  or  dividends 
thereof,  or  the  exchequer  bills,  stocks,  or  funds  so  deposited 
or  transferred  as  aforesaid,  and  the  interest  and  dividends 
thereof,  to  be  paid  or  transferred  to  the  party  or  parties  so 
applying,  or  to  any  other  person  or  persons  whom  they  may 
appoint  in  that  behalf  (e)  ;  but  no  such  order  shall  be  made 
in  the  case  of  any  such  petition  or  bill  being  rejected  or  not 
being  allowed  to  proceed,  or  being  withdrawn  or  not  being 
presented  or  of  an  act  being  passed  authorizing  the  making 
of  such  work  or  undertaking,  unless  upon  the  production  of 
the  certificate  of  the  chairman  of  committees  of  the  House 
of  I/mis  with  reference  to  any  proceeding  in  the  House  of 
Lords,  or  of  the  Speaker  of  the  House  of  Commons  with 
reference  to  any  proceeding  in  the  House  of  Commons,  that 
the  said  petition  or  bill  was  rejected  or  not  allowed  to  pro- 
ceed, or  was  withdrawn  during  its  puny  through  one  of  the 
Houses  of  Parliament,  or  was  not  presented,  or  that  such  act 
was  passed,  which  certificate  the  said  chairmrn  or  speaker 
shall  grant  on  the  application  in  writing  of  the  person  or 
persons,  or  the  majority  of  the  persons  named  in  such  war- 
rant, or  the  survivor  or  survivors  of  them  :  Provided  always, 
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9  &  10  VICT.  that  the  granting  of  any  such  certificate,  or   any  mistake  or 

-  error  therein  or  in  relation  thereto,  shall  not  make  the  chair- 

man or  speaker  signing  the  same  liable  in   respect  of  any 

Granting  cer-  ..  °         '  .  .  •» 

tificate  &c.  monies,  stocks,  funds,  and  securities  which  may  be  paid,  de- 
not  to  make  posited,  invested,  or  transferred  in  pursuance  of  the  provis- 
*ons  °^  ^s  act'  or  ^e  interest  or  dividends  thereof. 


signing  ihe 

same  liable.  ^  Where  one  of  the  judges  of  the  Court  of  Chancery 
has  made  an  order  on  petition  for  the  payment  out  of  court  of 
monies  deposited  by  the  committee  of  management  of  a  rail- 
way company  under  the  standing  orders  of  the  House  of 
Commons,  one  of  the  other  judges  of  the  court  has  jurisdic- 
tion, upon  bill  filed,  to  grant  an  injunction  to  restrain  the 
committee  from  receiving  the  money.  (Caste  ndieck  v.  De 
Burgh,  Law  J.  1846,  Cli.  425  ;  4  Raihv.  C.  383.) 

It  was  decided  upon  the  corresponding  section  in  1  &  2 
Viet.  c.  117,  s.  4.  that  although  the  words  of  that  section 
were  imperative,  and  the  word  "shall"  stood  absolute,  with- 
out qualification,  yet  the  inherent  authority  in  a  court  of  equi- 
ty to  repress  fraud  and  to  exercise  control  over  trustees  em- 
powers it  to  look  into  Ihe  circumstances,  and  to  decide  wheth- 
er the  command  ot  the  legislature  ought  or  ought  not  to  be 
complied  with.  (  Goodman  v.  De  Beauvoir,  4  Railw.  C.  380.) 

[  *557  I  *(e)  A  large  sum  of  money  had  been  paid  into  the  Bank  of 
England  under  the  authority  of  the  speaker's  warrant,  in 
compliance  with  the  standing  order  of  the  House  of  Com- 
mons, and  the  money  was  placed  in  the  bank  in  the  names  of 
the  several  persons  who  had  been  the  principal  projectors  of 
the  undertaking.  The  act  of  parliament  having  been  obtain- 
ed, an  order  was  made  on  the  petition  of  all  the  persons  in 
whose  names  the  money  was  standing,  for  payment  of  the 
money  to  their  banker,  who  was  the  banker  to  the  railway 
company.  (In  re  Warwickand  Leamington  Railw.  Co., 
13  Sim.  31.) 

Where  money  was  paid  into  court  under  1  &  2  Viet.  c.  117 
s.  4,  by  five  directors  of  a  railway  company,  the  Court  of 
Chancery  refused  to  order  it  to  be  paid  out  to  three  of  them 
unless  the  others  appeared  and  consented  to  the  appli- 
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>•  •  i    > 
Where  a  railway  company  sought  by  petition   to  get  the 

deposit  lodged  by  them  in  the   Bank  of  England   previously 

to  inch  session,  paid  out  to  one  of  the  five  directors  in  whose 

names  the  deposit  had  UH-U    mmlr  ;  the   court  ordered  pay-    [  657  J 

ment  to  bo  made  to  the  five  directors,  it  not  appearing  that 

the  one  director  named  in   the   prayer   of  the   petition   had 

been  legally  appointed  to  receive  it.     (Exparte  Wilkinson, 

4  Railw.  C.  78.) 

An  order  was  made  on  the  petition  of  five  of  the  directors 
of  a  projected  railway  company,  for  payment  out  of  court  of 
a  large  sum  standing  in  their  names  in  the  Bank  of  England 
which  had  been  paid  in  by  them,  in  compliance  with  the 
standing  orders,  to  two  bankers,  and  two  gentlemen  not  pe- 
riors.  (Ex  parte  Boston  and  Sheffield  Railw.  Co.,  4 
Railw.  C.  230.) 


VOL.  it.  25 


(830) 


[  *558  ]    'Or  OTHER  SUBJECTS  NOT  INCLUDED  IN  THE  PRECEDING 

NOTES. 

I.  Of  proceedings  by  mandamus  against  railway  compa- 
nies. 

II.  Of  indictments  against  railway  companies. 

III.  Of  the   writ    of  cerliqrari    to    remove   proceedings 
against  railway  companies. 

IV.  Of  contracts  with   railway   companies  for  the  execu- 
tion of  works. 

V.  Of    proceedings  by   injunction  against   railway   com- 
panies. 

VI.  Of  other  proceedings  in  Chancery. 

VII.  Of  the  subscribers'  agreement  and  subscription  con- 
tract. 

VIII.  Of  the  registration  of  railway  companies. 

IX.  Of  the  dissolution  and  winding   up  of  railway  com- 
panies. 

X.  Of  railway  companies  provisionally  registered : — 

1.  Of  the  promoters, 

2.  Of  the  allottees  of  shares  and  their  liabilities. 

3.  Of  actions  for  return  of  deposits. 

4.  Of  the  provisional  committee  and  their  liabilities. 


1.   Of  Proceedings  by  Mandamus  against  Railway 
Companies. 

When  mnn-  The  writ  of  Mandamus  is  a  prerogative  writ  containing 
a  comiRan(i  ^n  tne  queen's  name,  and  issuing  from  the  Court 
tf  Queen's  Bench,  directed  to  persons,  corporations,  or  in- 
ferior  courts  of  judicature  within  the  queen's  dominions,  re- 
quiring them  to  do  a  certain  specific  act,  as  being  the  duty  of 
their  office,  character  or  situation,  agreeably  to  right  and 
justice.  This  writ  affords  a  proper  remedy  in  cases  \vLer 


or  raocRBDixaa  BY  MANDAMUS,  *c.  -   1 

party  ha*  not  nny  other  OMMM  of  compelling  *   specific  Wb™  m**. 


nuance.  The  object  of  the  writ  is  nut  to  supersede 
legal  remedies,  but  only  to  supply  the  defect  of  them.  The 
only  proper  ground  of  the  writ  is  a  defect  of  justice.  It  is 
the  absence  or  want  of  a  specific  legal  remedy  which  gives 
the  court  jurisdiction..  (Selw.  N.  P.  Mandamus,  p.  107,  llth 
ed.)  There  must  however  be  a  specific  legal  right  (8  East, 
6  A.I.  &  K  322)  as  well  as  the  want  of  a  specific  le- 
gal remedy,  in  order  to  found  an  application  fora  mandamus  ; 
if  there  is  any  other  remedy  the  court  will  not  grant  a  man- 
damus. (Rex  v.  Nottingham  Old  Waterworks  C'<o.,»»  Ad. 
6  E,  869  /,'  v.  Victoria  Park  Co.,  1  Q.  B.  R.  288  ; 
Res?,  T.  Hopkins,  ib.  168.)  The  power  to  issue  this  *rit  be- 
longs exclusively  to  the  Court  of  Queen's  Bench.  A  party 
applying  for  a  mandamus  must  make  out  a  legal  right,  and 
the  court  will  not  interfere  where  the  right  is  merely  equi- 
table, although,  if  a  legal  right  be  shown,  and  there  be  also 
*a  remedy  in  equity,  it  is  no  answer  to  an  application  for  a 
mandamus ;  for  where  the  court  refuse  to  grant  a  mandamus 
because  there  is  another  specific  remedy,  they  mean  only  a 
specific  remedy  at  law.  (Rex  v.  Marquis  of  Stafford,  3  T. 
R.  651.)  The  summary  power  given  to  a  justice  to  or«i-  r 
repairs  is  not  such  a  remedy  as  will  induce  the  court  to 
refuse  a  mandamus.  (Reg.  v.  Norwich  and  Brandon  Railw. 
Co.,  9  Jur.  1035;  Law.  J.  1846,  Q.  B.  24;  4  Railw.  0. 
112.)  It  is  no  objection  however  to  the  granting  a  man- 
damus to  do  a  particular  act,  that  an  indictment  will  also  lie 
for  the  omission  to  do  that  act  (Rex  v.  Severn  and  Wye 
Railw.  Co.,  2  B.  &  Aid.  040  ;  Rex  v.  Commissioners  of 
JPfciH  Imjajipna,  2  Mao.  &  O.  80 ;  see  Rex  v.  Jeyes,  8 
Ad.  &  E.  422  ;  Reg.  v.  lirutol  Dock  Co.,  1  Gale  &  D.  287.) 
But  the  court  will  not  carry  the  remedy  so  far  as  to  issue  the 
writ  whenever  any  officer  has  neglected  his  duty.  ( Rex  T. 
J»ye*,8Ad.&E.416.)  (1) 

(I)  Nor  will  the  court  issue  a  peremptory  matidamas,  where  the 
right  to  it  fails  iu  part ;  and  to  issue  it  upon  the  ground  upon 
which  the  right  is  •usuined,  would  be  usoleas. 

A  mandamus  suggested  that  a  Railway  Company  had  construct. 


832  OP    PROCEEDINGS    BY    MANDAMUS 

When  man-  ed  a  bridge  to  carry  over  their  line  a  street  alleged  to  be  a  turnpike 

damus  lies     roa(j    au(j  na^  made  the    ascent  of  the  bridge  greater  than  one  in 
generally. 

thirty  feet,  and  also  that  they  had  deviated  from   the   levels  of  the 

railway  to  an  extent  exceeding  two  feet  at  the  point  where  the 
bridge  was  erected,  and  that  the  said  street  was  affected  by  such 
f  559  ]  deviation,  and  commanded  them  to  make  the  ascent  of  the  bridge 
as  by  law  they  were  bound  to  do,  and  also  to  make  the  levels  of 
the  railway,  and  any  deviation  therefrom  in  conformity  with  the 
regulations  of  the  Railways  Clauses  Consolidation  Act.  Upon  the 
trial  of  issues  raised  upon  a  return,  it  was  found  that  the  street 
in  question  was  a  public  highway,  but  not  a  turnpike  road,  that  this 
level  of  the  railway  was  deviated  from  more  than  two  feet  at  the  point 
where  the  bridge  crossed  the  line;  and  that  in  consequence  of  such  de- 
viation, it  was  necessary  to  raise  the  bridge  much  higher  than  would 
have  been  otherwise  necessary,  and  by  reason  thereof  the  said 
street  was  rendered  more  steep  and  inconvenient  to  the  public;  and 
also  that  the  ascent  of  the  bridge  was  greater  than  one  in  thirty 
feet,  but  did  not  exceed  one  in  twenty  feet  as  permitted  in  the 
the  case  of  an  ordinary  highway.  Held,  that  as  the  first  part  of 
the  writ  could  not  be  supported,  no  peremptory  mandamus  at  all 
could  be  awarded ;  and  that  a  mandamus  directing  the  defendants 
simply  to  lower  the  level  of  their  railway  would  be  useless,  as  it 
would  not  oblige  them  to  alter  the  height  of  the  bridge. 

The  provision  in  section  16  of  the  Railways  Clauses  Consolida- 
tion Act,  that  in  the  exercise  of  their  powers  the  company  shall  do 
as  little  damage  as  may  be,  and  shall  make  satisfaction  to  all  par- 
ties interested  for  all  damages  sustained  by  them,  applies  only  to 
cases  of  damage  to  individuals,  tor  which  coiupeusutiuu  may  be 
made,  and  does  not  control  the  enactment  in  section  50,  as  to  the 
ascent  of  bridges  over  the  line.  (Rcgina  v.  Tke  East  and  IVest 
India  Docks  and  Birmingham  Junction  Railic.  Co,  22  Eng. 
Law  and  Eq.  113.) 

There  is  considerable  doubt  whether  when  an  inferior 
officer  refuses  to  do  his  duty,  he  being  amenable  to  other 
persons,  the  Court  of  Queen's  Bench  will  under  any  circum- 
stances interfere  by  mandamus.  (Per  Denmon,  C.  J..  Heg. 
v.  Gamble,  11  Ad.  &  E.  69;  3  P.  &  D.  122.)  It  is  so 
doubtful  whether  a  police  magistrate  have  jurisdiction  under 
the  1  &  2  Will.  4,  c.  22,  s.  51,  and  1&  2  Viet.  c.  79,  to  grant 
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imon§  against  »  railway  officer  for  depriving  a  cabman 

<  fare  and  obstructing  him  by  refusing  him  permission 
to  eater  within  the  court  yard  adjoining  the  terminus  at 
Button  Square,  that  the  court  refuted  to  grant  a  manda- 
mus commandi:  g  the  magistrate  to  issue  a  summons  to  hear 

letermine  the  complaint.  (Rfff.  v.  Raiclitumn,  8  Jar. 
108.) 

It  has  been  said  that  the  court  will  never  grant  a  manda- 
mus except  for  public  purposes,  and  to  compel  the  perform- 
ance of  public  duties.  On  this  ground  a  mandamus  was  re- 
fbeed  to  compel  the  London  Assurance  Company  to  permit  a 
transfer  of  stock  to  be  made  in  their  books.  (Hex  v.  Lon- 
don Assurance  Co.,  1  B.  dc.  Aid.  899) ;  and  to  compel  the 
Bank  of  England  to  produce  their  half-yearly  accounts  for 
the  purpose  of  declaring  a  dividend.  (Hex  v.  Bank  of 
England.  J  B.&  AM,  620 ;  see  Wilkinson  v.  Lloyd,  1  Q.  B. 
87.)  But  in  some  modern  cases  the  remedy  by  mandamus 
appear^  to  have  been  extended.  (Rex  v.  Worcester  Canal 
Ck,  1  M.  &  K.  529,  ante,  p.  117,  n.  (y).  It  is  the  duty  of 
the  secretary  of  a  railway  company  to  enter  a  minute  of  the 
transfer  of  shares  (an/0,  p,  107).  A  rule  nisi  for  a  manda- 
mus to  the  secretary  of  a  railway  company  to  enter  such  a 
memorial  was  made,  and  it  was  not  objected  that  the  writ 
would  not  lie,  but  the  case  was  decided  upon  other  grounds. 

/.  v.  Londonderry  and  Coleraine  Railw.  Co.,  13  Q.  B. 
998,  ante,  p.  116.)  And  another  similar  application  was 
dismissed  upon  other  grounds.  (Hall  v.  Norfolk  Estuary  Co. 
16  Jur.  149,  ante,  p.  116.)  An  action  has  been  sustained 
against  a  railway  company  for  neglecting  to  register  a  memo- 
rial of  the  transfer  of  shares,  coupled  with  an  improper 
declaration  *of  the  forfeiture  of  such  shares.  (Catchpol*  I  -5CO  J 
v.  Ambergate,  <J-c.,  RaU».  Co.,  1  Q.  B.  N.  S.  Ill,  ante,  p. 
108.) 

A  mandamus  will  not  be  granted  unless  there  has  been  a  Demand  and 

.^sWet  refusal  to  do  the  thing  required.     It  is  not  necessary  T^T1  °4- 

that  the  word  "refuse"  or  any  equivalent  to  it  should  be 

used;  but  there  should  be  enough  to  show  that  the  party 

withholds  compliance,  and  distinctly  determines  not  to  do 
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Demand  and  what  is  required.     (Rix  v.  Brecknock   and   Abergavenny 
d°  Canal  Co.,  3  Ad.   &  E.  217  ;    4  Nev.  &  M.  871.)     When 


ncv  nci.    cause  is  shown  against  a  rule  for  a  mandamus,  the  objection 
that  no  sufficient  demand  and  refusal  appear  must  he  taken 
before  the  merits  are  discussed.     (Reg,  v.  Eastern  Counties 
560  j      Railw.  Co.,  10  Ad.  &  E.  531.) 

Where  an  act  of  parliament  empowers  a  company  to  exe- 
cute works,  and  prescribes  the  manner  in  which  they  shall 
be  done,  a  party  wishing  to  enforce  the  proper  execution  by 
mandamus  must,  after  the  work  is  completed,  specifically 
require  the  company  to  perform  those  things  which  accord- 
ing to  his  view  the  act  enjoins.  Unless  such  demand  be 
made  after  the  completion  of  the  work  and  compliance  re- 
fused in  terms  or  virtually,  a  mandamus  will  not  be  granted, 
though  the  statute  has  been  palpably  disobeyed,  and  though 
it  has  assigned  a  limited  time  for  the  performance,  which  time 
has  elapsed.  Complaint  made  while  the  work  is  proceeding 
though  a  proper  precaution,  does  not  excuse  the  omission  of 
a  specific  demand  after  the  completion.  (Reg.  v.  Bristol  and 
Exeter  Railw.  Co.,  4  Q.  B.  R.  162  ;  3  Gale  &  D.'  384  ; 
Law.  J.  1843,  p.  106,  Q.  B.  ;  Rex  v.  Brecknock  and  Aber- 
gavenny Canal  Co.,  3  Ad.  &  E.  217  ;  4  Nev.  &  M.  871, 
872  ;  Reg.  v.  Eastern  Counties  Railw.  Co.,  10  Ad.  &  E. 
531,  545,  note  (b}. 

It  is  no  ground  of  objection  to  a  mandamus  that  a  re- 
quisition is  made  on  parties  in  the  alternative  to  do  one  of 
three  things,  if  the  duty  enjoined  by  act  of  parliament  formg 
one  of  them,  and  there  has  been  a  general  refusal  to  comply 
with  such  requisition.  (Reg.  v.  St.  Margaret's  Leicester, 
1  Per.  &  D,  116  ;  2  Jur.  1064  ;  8  Ad.  &  E.  889.) 

By  an  act  establishing  a  railway  company  a  power  was 
given  to  divert  or  alter  the  cmrse  of  any  roads  ;  and  it  WPS 
enacted  that  where  in  the  exercise  of  the  powers  it  should 
be  found  necessary  to  cut  through  any  part  of  any  public 
road,  &c.,  the  company  should  cause  another  good  and  suffi- 
cient road  to  be  set  out  as  convenient  as  the  one  cut  through, 
&c.,  or  as  nearly  so  as  might  be  ;  and  that  where  the  road 
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cut  t  &c.,  should  t>e  a  turnpike  road,  «V<-..    the  prin- 

iil-l  be   restored  within  six  calendar  month*. 

company  in  execution  of  their  power*,  constructed  a 
viadi;  npike  road,  and  made  various  other  al- 

terations. After  the  works  bad  been  completed  by  the 
Otmpany,  the  tiu>t» •«  -  of  the  road  ay  plied  l«r  :\  mandamus 
to  compel  the  company  to  execute  them  in  a  different  man- 
ner, and  according  (as  they  alleged,  to  the  provisions  of  the 
act.  The  affidavits  upuii  which  the  rule  was  obtained, 
amongst  other  matters,  stated  "  that  the  trustees  highly  dis- 
approved *of  and  objected  to  tin-  :ilt.  rations,  and  that  the 
surveyor  of  roads,  while  the  works  were  in  progress,  ex-  ' 
prmed  to  the  company  his  disapproval  of  the  same,  and 
that  '  -ees  have  frequently  called  on  the  company  to 

comply  strictly  with    the    provisions  of  their  act."     It    was 

•I. at  the  writ  could  not  issue,  as  no  demand  was  made 
up.. n  the  company  by  the  trustees,  after  the  works  had  been 
completed  by  the  company,  to  execute  them  as  the  trustees 
re.juireil  by  the  writ,  nor  was  anything  shown  on  the  part 
of  the  company  afterwards  which  amounted  to  a  refusal  BO 
to  do  them.  (Keg.  v.  Bristol  ,m<i  lifter  Itdilw.  Co.  Law. 

.1    1848,  i"'>.  «j.  U.;  4  g.  \\.  K.  Lfigj  3G.dtD.3M.) 

By  an  act  establishing  a  canal  company  it  was  provided  Facts  not 
that  certain  lai.l. \MI.TS  ini-ht  call  upon  them  by  notice,  as 
directed  in  the  act,  to  execute  certain  works  communicating  refusal, 
with  the  company's  canal  and  railways:  and  that  if  the 
:  any  should  refuse  for  six  months  after  such  request,  the 
applicants  ini<:ht  themselves  perform  the  works  in  the  same 
manner  as  the  company  might  have  done  them.  An  appli- 
cation being  made  to  the  company  under  this  clause,  they 
answered  that  they  would  do  the  work  themselves  ;  but  they 
delayed  proceeding,  and,  on  remonstrance,  gave  as  a  reason 
that  the  pro|M)sed  operation  would  interfere  with  the  pro- 
perty of  other  parties,  who  were  likely  if  so  disturbed  to 
bring  an  action.  The  company  offered  nevertheless  to  pro- 
ceed if  indemnifi.  applicants,  in  answer,  stated  that 
they  considered  the  excuse  iosdMsjat,  and  did  not  under- 
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pn  enter- 


stand  how  they  could  be  expected  to  indemnify.  Six  months 
had  at  this  time  elapsed  since  the  original  application.  The 
works  not  being  done,  a  mandamus  was  applied  for.  It  was 
held  that  the  writ  could  not  issue,  it  not  appearing  from  the 
above  facts  that,  after  the  consent  given  by  the  company  to 
execute  the  works,  there  had  been  any  express  demand  and 
refusal  of  performance,  or  any  conduct  on  the  company's 
part  equivalent  to  such  refusal.  (Rex  v.  Brecknock  and 
Abergavenny  Canal  Co.,  3  A.  <fc  E<  217.)  A  letter  stating 
a  willi*  gnesa  to  comply  with  one  demand,  but  that  the 
solicitors  for  the  company  are  instructed  to  accept  process  as 
to  another  demand,  is  a  sufficient  refusal  as  to  the  latter. 
(Rig.  v.  Norwich  and  Brandon  Railw.  Co.,  9  Jur.  1035; 
Law.  J.  1846,  Q.  B.  24  ;  4  Railw.  C,  412.) 

y  a  rai]Way  act   it  was  provided,  that   all  parties  with 
ing  into  a  J  .  . 

bond  was  not  whom  the  company  might  have  any  dispute  should,  at  their 

a  condition  own  CQg^  ]jefore  the  C0mpany  should  be  obliged  to  issue 
their  warrant  to  summon  a  jury,  enter  into  a  bond  to  pro- 
secute their  complaint  and  pay  their  proportion  of  costs  ; 
and  in  case  the  warrant  should  be  issued  without  such  bond 
having  been  entered  into,  the  company  might  give  notice 
requiring'  the  same  to  be  done  before  commencing  the  in- 
quiry. Certain  premises  having  been  injured  by  floods  oc- 
casioned by  the  company's  works,  on  an  application  by  the 
owners  for  a  mandamus  to  summon  a  jury  to  assess  damages, 
it  was  objected  that  the  damage  resulted  from  acts  done 
I  562  J  »partiy  by  the  company  and  partly  by  the  applicants  them- 
selves, and  that  the  bond  required  by  the  act  had  not  been 
entered  into  previous  to  the  application.  It  did  not  appear 
that  there  had  been  any  demand  and  refusal.  It  was  held 
that  there  was  sufficient  doubt  on  the  facts  to  warrant  the 
issuing  of  a  mandamus,  and  that  the  entering  into  a  bond, 
unless  required  by  the  company,  was  not  a  condition  prece- 
dent to  such  an  application.  (Reg.  v.  North  Union  Railw. 
Co.,  1  Railw.  C.  729  ;  8  Dowl.  P.  C.  329.) 

Particular          Where  a  particular  jurisdiction  is  appointed  under  a  canal 
pointed  out.  act  to  determine  all  questions  that   may  arise  respecting 
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•s  to  be  done  in  pursuance  and  in  execution  of  the  act, 
if  the  projector*  of  the  canal  exceed  their  power*,  or  do  any 
Mt  not  strictly  within  the  terini  of  the  statute,  by  which  any 
in.lix  i-iii.il  t>t..l>  himself  aggrieved,  ho  if  not  confined  to  the 
particular  jurisdiction,  hut  the  wrong  is  to  he  remedied  in 
the  ordinary  manner,  upon  the  principle  that  any  thing  done 
not  in  ex.  i  unity  with  the  provisions  of  the  act,  is  not 

a  thing  done  in  pursuance  and  execution  of  the  act.  (Shand 
•  I  tritderson, '2  Dowl.  P.  C.  519;  See  Her  v.  Croke, 
Cowp.26;  ttntr.  j».  289.)  An  action  on  the  case  is  the 
proper  mode  of  proceeding  where  the  injury  has  arinen  from 
the  negligence  of  the  company,  and  wlu-n  the  act  does  not 
enable  them  to  summon  a  jury.  (ttrg.  v.  Eastern  Count  if* 
AW.r.  Ck,  .'..Jur.  866;  2  Jlailw.  C.  73G ;  Jon**  v.  Bird, 

\,  Al  1.  -s>7.)  Whore  the  act  complained  of  is  done  in, 
the  execution  of  the  powers  of  the  act,  that  prevents  any 
action  at  law,  unless  there  he  malice  or  negligence.  (Reg. 
T.  Eastern  <  uitiitir*  Jfailuf.  Co.,  2  Railw.  C.  741.)  If  the 
claimants  cannot  recover  hy  action  for  the  lawful  acts,  they 
must  have  a  mandamus  for  that.  If  part  of  the  injury  has 
been  done  under  the  powers  of  a  statute,  the  claimants  can- 
not have  their  remedy  for  it  by  action  at  law.  (Reg.  v. 
\  A  .Midland  Raitw.  Co.,  2  Railw.  C.  1 ;  3  P.  &  D. 
622;  11  Ad.  &,  E.  955;  Tlricknestev.  Lancaster  Canal 
Con  4  Mee.  &  W.  472 ;  see  Rex  v.  Httngerford  Market 
Co.,  8  Ncv.  &.  M.  622 ;  flenton  v.  Trent  and  Mersey  Nav- 
igation Co.,  9  Mee.  &  W  203.) 

Several  cases  have  been  already  stated  where  a  mandamus  M«n<Umu» 
hat  been  issued  to  the  company  to  cause  a  jury  to  be  sum-  *°  • 
moned  for  assessing  the  damage  caused   by    their    works. 
(Ante,  pp.  2T7— 278.) 

The  court  will  not  grant  a  rule  nisi  for  a  second  precept 
for  summoning  a  jury  to  assess  compensation  for  damages 
sustained  by  an  occupier  of  lands  by  F6MOB  of  the  carrying  particular 
into  execution  a  railway  act,  where  another  inquisition  had  c<w 
been    already  taken,  the    verdict  and  judgment  on  which 

were  rendered  conclusive,  and  where   the  certiorart    was 
VOL.  it.        26 
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taken  away,   even  though  it  be  sworn  that    evidence    had 
been  improperly  rejected,  and   that  the  amount  of  compen- 
sation allowed  by  the  first  inquisition  was  greatly  inadequate. 
(Reg.  v.  Eastern  Counties  Railw.  Co.,  2Dowl.  N.  S.  945; 
7  Jur.  628 ;  Law.   J.  1843,  Q.   B.   271 ;    see  ante,  p.  288, 
[*563]    n.  (£•). 
Application        *The  court  will  not  grant  a  mandamus   to   compel  a  canal 

for  manda-  .   . 

mus  to  assess  company,  pursuant  to  the  provisions  of  an  act  of  parliament 

value  of  land  j.Q  pr0ceed  to  the  assessment  of  the  value  of  land   taken  by 
must  be  with- 
in a  reasona-  them  for  the  purposes  of  their  canal,  and  also  of  the  recom- 

'  ume'  pense  to  be  made  for  the  damages  thereby  sustained,  if  the 
parties  interested  in  the  land  do  not  make  their  application 
to  the  court  within  a  reasonable  time  after  the  land  was 
taken  by  the  company,  especially  if  the  parties  have  another 
remedy  by  the  ejectment.  ( Rex  v.  Stainforth  and  Keadby 
Canal  Co.,  1  Mau.  &  S.  32  ;  Rex  v.  Commissioners  of 
Cockermouth  Inclosure,  I  B.  &  Ad.  378 ;  Reg.  v.  Leeds 
and  Liverpool  Canal  Co.,  3  P.  &  D.,  174 ;  11  Ad.  &  E. 
316.) 

Suspension        Where  a  railway  company  took  part   of  a   person's  land, 
ofmand..mns  an(j  constructed  part  of  the  railway   on  it,  and  damaged  the 

until  comple-  ,..,  ,, 

tion  of  works  remainder  of  his  property  which  adjoined,  and  then  two 
years  afterwards,  after  an  apparent  delay  on  the  part  of  the 
company  in  giving  compensation,  and  summoning  a  jury  to 
assess  compensation,  they  stated  that  they  were  about  to  do 
more  works,  which  would  further  injure  the  property,  the 
court  refused  to  grant  a  mandamus  to  compel  the  company 
to  summon  a  jury  to  assess  compensation,  it  appearing  that 
the  company  were  acting  bona  Jide  and  that  the  additional 
works  were  in  actual  progress.  The  court  will  wait  in  such 
a  case  until  the  works  are  finished  before  they  direct  a  jury 
to  be  summoned.  (Ex  parte  Parkes,  9  Dowl.  P.  C.  614  ; 

5  Jur.  435.) 

Where  there  is  no  other   legal  remedy   by   which  a  corn- 
Mandamus  . 
to  compel       pany  can  be  made   subject   to   the    payment  01  its  debts,  a 

payment  of   manciamus  will  lie.    (Rex  v.  St.  Katherine  Dock  Co.,  4  B. 

debts. 

6  Ad.  364 ;  see  Wormwell  v.  Hailstone^  Bing.  676 ;  4  M. 
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&  P.  512.)  Where  it  WM  not  clear  that  an  action  of  debt  M»aAa*ss 
would  lie  to  recover  compensation,  the  court  granted  a  man- 
daMMS  in  the  absence  of  any  other  clear  rented y.  (Rex  v.  am 
Nottingham  Old  Water  Works  Co.,  C  Ad.  &  E.  869—871 ; 
6  Nev.  ft  M.  498.)  It  is  discretionary  in  the  court  either  to 
determine  the  validity  of  a  return  to  a  mandamus  on  motion, 
or  to  order  the  case  to  be  set  down  in  the  crown  paper  for 
argument.  The  St.  Katherinc  Dock  Company  were  incor- 
porated by  act  of  parliament,  which  directed  that  all  actions 
•gainst  the  company  should  be  prosecuted  against  the  treas- 
urer or  directors  for  the  time  being;  but  that  the  l»ody  or 
goods,  lands,  £c.  of  such  treasurer  or  director  should  not,  by 
reason  of  his  being  defendant  in  such  action,  be  liable  to 
execution.  An  action  having  been  brought  by  T.  C.  against 
the  treasurer  as  such,  and  another  by  the  company  in  the 
name  of  the  treasurer  against  T.  C.,  all  matters  in  difference 
were  referred  to  an  arbitrator,  who  awarded  that  T.  C.  had 
cause  of  action  against  the  defendant  as  such  treasurer  for  a 
certain  sum,  and  directed  that  the  treasurer  should  pay  T.  C. 
that  sum  on  demand  ;  and  as  to  the  other  suit,  he  awarded 
that  the  treasurer,  as  such,  had  no  cause  of  action,  and 
ordered  him,  as  such  treasurer,  to  pay  T.  C.  the  costs  on 
demand.  It  was  held  that  a  mandamus  would  lie  to  the 
'treasurer  and  directors,  commanding  them  to  pay  the  sums 
awarded.  (Hex  v.  St.  /Catherine  Dock  Co.  4  B.  &  Ad.  [  *534  I 
860)  The  court  granted  a  mandamus  to  compel  a  railway 
company  to  pay  compensation  for  damage  under  an  agree- 
ment upon  which  no  action  would  lie,  because  it  was  not  un- 
der the  common  seal  of  the  company.  A  rule  nisi  having 
been  obtained  for  a  mandamus  to  a  railway  company  to  sum- 
mon a  jury  to  assess  compensation  for  damage  under  their 
act,  the  following  agreement  was  entered  into  by  their  agent 
and  the  claimant  : — "  We  do  hereby  agree  to  accept  of  the 
company,  in  discharge  of  our  claim  against  theui  for  injury 
&C.,  the  sum  of  4£>/.  and  bV.  per  week  for  the  future,  as  long 
as  the  present  damages  continue.  (Signed,  W.  K.  &  T.  E." 
This  was  also  signed  by  the  agent  of  the  company.  Upon 
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this  agreement  the  proceedings  for  the  mandamus  were  dis- 
continued. The  company  paid  the  425Z.  und  also  the  SI.  per 
week  for  several  weeks  and  then  ceased,  whereupon  an  ap- 
••  plication  was  made  for  a  mandamus  to  them  -  to  pay  the 
money  according  to  the  agreement,  or  to  summon  a  jury  to 
assess  compensation  or  to  revive  the  former  rule  : — it  was 
held,  that  as  the  agreement  was  not  under  the  seal  of  the 
company  it  could  not  be  enforced  by  action,  and  the  court 
granted  the  mandamus.  (Reg.  v.  Bristol  and  Exeter  Rail- 
way Co.,  3  Railw.  C.  777.) 
Action  of  By  an  act  of  parliament  constituting  a  joint  stock  company, 

debt  against  the  company  were  to  apply  the  first  monies  received -under 
company. 

the  act  in  discharge  of  the  expenses  incurred  in  obtaining  the 

act ;  it  was  held,  that  the  plaintiff,  though  a  member  of  the 
company,  might  maintain  an  action  of  debt  or  case  at  his 
election  for  his  services  and  money  expended  in  obtaining 
the  act.  (Garden  v.  General  Cemetery  Co.,  5  Bing.  553; 
Tilson  v.  Warwick  Gas  Light  Co.,  4  B.  &  C.  962.)  In 
Corrigall  v.  London  and  Blackwall  Railw.  Co.,  3  Man.  & 
G.  241;  2  Dowl.  N.  S.  851 ;  Law  J.  1844,  C.  P.  209;  3 
Railw.  C.  411  ;  where  it  was  objected  that  an  action  of  debt 
would  not  lie  upon  an  inquisition,  the  court  held  that  an  ac- 
tion could  be  supported.  (See  Pitt  v.  Knight,  1  "Wms. 
Saund.  91  a  ;  Williams  v.  Jones,  Law.  J.  1845,  Exch.  145.) 
D  bt  d  ^  ra^waJ  ac*  enacted  that  a  company  established  by  it 

mandamus  should,  in  a  given  event,  pay  a  certain  other  company  a  sum 
compensa-0r  not  exceeding  a  given  amount  by  way  of  compensation  for 
tion  money,  the  loss  of  tolls  by  the  latter  company.  The  given  event 
having  happened,  it  was  held,  that  mandamus  was  not  the 
proper  mode  of  compelling  the  payment  of  the  compensa- 
tion money,  as  debt  would  lie  on  the  statutory  obligation.  In 
an  action,  execution  will  go  against  the  goods  of  the  corpor- 
ation, and  a  peremptory  mandamus  can  only  be  enforced  by 
distress  on  their  goods.  (Reg.  v.  Hull  and  Selby  Railw. 
Co.,  Law  J.  1844  p.  257,  Q.  B. ;  8  Jur.  491  ;  see  Tilson  v. 
Warwick  Gas  Light  Co.,  4  B.  &  C.  967 ;  Com.  Dig.  "Ac- 
tion upon  Statute," (A.  2)  ;  Anon.  6  Mod.  27.) 

The  stat.  6  &  6  Will.  4,  c.  Ixxx.,   incorporating  the  Hull 
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Mid  Selby  Railway  Company,  and  empow« -MM.'  them  to  build 
*a  bruise  o\t-r  tl  ••  Ouse,  rteifted  that  th^luildtng  of  such  [  *665  ] 
bridge  might  diminish  the  tolls  received  at  a  neighboring 
•<•  «»vrr  the  same  river  belonging  to  another  company  ; 
it  therefore  enacted,  that,  if  in  the  firm  three  years  after  the 
opening  of  the  railway,  there  should  bo  an  annual  decrease 
in  da- 1  .11-.  <>f  tl,.-  luMt  mentioned  bridge,  as  compared  with 
the  tolls  during  the  three  preceding  years,  the  railway  com- 
pany should  forthwith  pay  to  the  bridge  c»n.]>:  ny  a  sum 
equal  to  ten  years'  purchase  of  such  annual  decrease,  taken 
upon  an  average  of  the  three  years  in  which  it  occurred  ; 
the  decrease  took  place,  and  the  compensation  was  claimed. 
It  was  hoi  I,  that  an  acllm  of  debt  lay  against  the  company 
for  the  am  tint,  and  that  a  man  lamus  to  pay  was  not  a  more 
effectual  remedy,  and  ought  not  to  be  granted.  (Hf%.  r.  Hull 
and  Selby  Railway  Co.,  0.  Q.  B.  R.  70 ;  3  llailw.  C.  705.) 

By  stnt.  7  Will.  4  &  1  Viet.  c.  xxx.,  a  company  were  es-  Mandamus 
tablished  with  power  to  make  calls,  and  to  sue  and  be  sued  refuted  •• lo 
in  the  name  of  their  treasurer  or  any  director.  An  action 
was  brought  against  the  treasurer  and  judgment  entered  up 
against  the  company,  who  appeared  to  have  no  assets.  The 
court  refused  to  issue  a  mandamus  commanding  the  company 
to  pay  the  sum  recovered  and  costs.  The  court  also  refused 
to  issue  a  mandamus  requiring  the  company  to  make  calls 
to  enable  them  to  satisfy  the  debt,  it  appearing  that  calls 
sufficient  to  satisfy  the  judgment  had  been  made  but  not 
paid,  and  that  the  company  had  not  then  the  proper  officers 
for  making  such  calls.  It  is  questionable  whether,  if  these 
circumstances  had  not  appeared,  a  mandamus  would  have 
gone  commanding  the  company  to  make  the. calls.  (Keg»  T. 
Victor ia  Park  Co.,  1  Q.  B.  R.  2:8  ;  4  Per.  and  D.  639.)  If 
an  act  givet  compensation,  but  directs  that  if  the  party  to 
whom  it  may  be  awarded  cannot  make  out  a  good  title,  the 
money  is  to  I*  paid  into  the  Bank  of  England,  the  party  will 
not  be  entitled  to  a  mandamus  to  compel  them  to  do  so  un- 
less be  distinctly  show  to  the  court  that  he  cannot  make  out 
» good  title.  (Rig.  T.  De pi  ford  Pier  Co.,  8  Ad.  dc,  E. 
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910;  1  P.  &  Dav.  128.)  A  fresh  rule  for  a  mandamus  was 
afterwards  obtaif^l  and  made  absolute  on  an  affidavit  of  the 
claimant  that  he  was  unable  to  make  a  good  title.  (76.  133, 
n.  (c).)  A  mandanTus  had  been  issued  directing  the  trustees 
.  of  a  turnpike  road  to  hold  an  inquisition  and  to  ascertain  the 
damage  occasioned  to  a  landowner  by  a  new  road  cut  through 
his  land;  the  jury  summoned  for  that  purpose,  after  being 
locked  up  for  a  whole  night,  and  not  being  likely  to  agree, 
on  the  following  morning  were  then  discharged  without  the 
consent  of  either  party;  the  court  refused  to  quash'  a  return 
stating  these  facts,  without  further  discussion.  (Rex  v. 
Harham  Roads,  4  Jur.  50.) 

Mandamus        A  general  meeting  of  shareholders  of  a  railway  company 

to  secretary   jn  October,  1S48,  resolved  that  the  construction  of  the  rail- 

to  register 

transfer  of     way  should  be  deferred,  and  that  14.?.  per  share  of  the  paid 

l         UP  capifcal  be  returned  to  each  shareholder.     In   pursuance 


of  this  resolution,  10s.  per  share  was  returned  to  and  re- 
[  *566  ]  ceived  *by  the  shareholders,  and  the  certificates  of  the  shares 
were  stamped  with  a  statement  to  that  effect.  Subsequently 
and  after  the  powers  of  the  company  for  the  compulsory  pur- 
chase of  land  had  expired,  W.  P.  purchased  five  shares  from 
a  shareholder  who  had  assented  to  the  resolution,  and  had  re- 
ceived 10s.  per  share  in  respect  of  the  shares.  The  father 
of  W.  P.  had  filed  a  bill  in  chancery  against  the  company 
to  enforce  the  specific  performance  of  an  agreement  for  tak- 
ing land  for  the  purposes  of  a  railway.  Upon  an  applica- 
plication  by  W.  P.  for  a  mandamus  f  >r  the  secretary  of  the 
company  to  register  the  transfer  deed  of  the  shares  under 
sect.  16  of  stat.  8  &  9  Viet.  c.  16  ante  p.  107,  it  was  held, 
that  he  was  not  entitled  to  the  writ  because  he  was  not  pro- 
ceeding bonafide  for  the  purpose  of  enforcing  his  rights  as  a 
shareholder  ;  and  as  one  of  the  public  he  had  no  interest  in 
ascertaining  how  the  funds  of  the  company  weredistributed. 
(Reg,  v.  Liverpool,  Manchester  and  Newcastle-upon-Tyne 
Railw.  Co.,  16  Jur.  149  ;  21  Law  J.  Q.  B.  284.) 
Speculative  Jn  a  case  in  which,  by  an  agreement  between  the  parties, 

mandamus  ,  .       .  ,  ... 

refused.         an  application  was  made  for  a  mandamus,   merely  with  a 
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view  to  obtain  th.  the  oon- 

M-t,  tii.-  |'i-»r. T.IHIH  by  mandamus  was 

i  tin-   ;u  i«ed 

(Heg.  v.    /  /              Co.,  9 

Dowl.  I1  //  iftfc  v.  0Mjr«*,  u  i-:.i>i. 

Camp.  408.)  The  court  refused  to  give  judgment  in  a  spe- 
cial case  stated  for  the  .-pini  >n  of  the  court  under  3  <fc 
4  Will.  4.  .-.  !•_'  •  was 

ly  in  contest  be- 

ui  the  case.     (Moe  <\.   I  >  / 

Law  .!.  1948,  0,  r.  230.) 

Persons  obtaining  an  act  of  IVuliaim -ut   for  the  construe-  Mand 
nee  of  great   public    works  are  bound  in 

law  to  fulfil  all  the  dutio  tln'rrl.y  cast  ujmii  thrni.  and  may 
be  Called  ii|Hin  liy  tin-  ('..urt  ut  1 1  iu-h  so  to  do. 

Wlu-n-  a  railway  was  madr  under   the    aiith.»rity  uf  an  act  of 

in. cnt,  !.y  which  the  prnprietors  were  i:  :ted,  and 

by  which  it  was  pi-,. vi  led  that    the   |mldir    should    have   the 
yn  cut  uf  the  same-,    the    r«im|iany    having   af- 
terwards taken   up  the  railway;    it  was   held,  that  a  matida- 
.ipcl  the  CMiujKiny  t  .  r.-:n>tate    and  lay 

;  again  the  railway.  The  cmirt  was  of  opini.ni  that  if 
an  i;  .t  lia<l  Keen  a  remedy  e.jiially  convenient,  be- 

:.il.  and  effectual  us  a  mandamus,  that  it  ou.'l.t  not  to 
have  been  grant,  -d.  hut  that  i:  was  jerfeetly  ch-:ir  that  an 
indictment  was  m-t  such  a  remedy.  ,  p  r.iti  <\\  cannot 

be  coinptdled  l.y  indictment  t-.  leinstate  the  road.  In  CMO 
of  convieiion  a  fine  mi^ht  he  imposed  ami  !  distress 

but  the  corporation  miu'ht  submit  to  the  payment  of  the  fine 

i'-tiiset".  road,  and    in  e..n-,.,|u, •„,-,.    of  the 

delay  which  n.i^'ht    take    place   the    remedy    by   indicti. 
would  not  be  so  effectual  as  that  l.y  mandamus.     (Itexv. 
Severn,  and  Wye  Ruilir.  <  k,  -J  II.  &  Aid.  «',l.;.     In  .  | 
GaniM'.  \\  \-l.  \    \.  />•„,„,,, i.  ('..  I.  believed  it  is 

"generally  tlmu-ht  that  the  deciMMM  in  the  alx>ve  C«Se  Went 
(juite  far  enough.  A  e..mpany  were  authorized  by  act  of 
parliament  to  make,  complete  and  maintain  a  new  course  or 
channel  f>r  a  n\<r,  the  same  to  be  of  equal  depth  and 
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breadth  at  the  bottom,  and  of  equal  inclination  at  the  sides 
with  the  whole  course  of  a  channel.  They  were  also  re- 
quired to  make  compensation  to  persons  interested  in  any 
houses  and  lands  injured  by  means  of  the  execution  of  the 
powers  thereby  granted.  The  company  for  the  purposes  of 
their  works  purchased  the  entirety  of  certain  closes,  parts  of 
which,  after  the  undertaking  was  completed,  they  sold  inlots. 
One  of  the  conditions  of  the  sale  was,  that  a  strip  of  land  lying 
between  the  lots  of  the  new  channel  of  the  river  should  be 
for  ever  left  'open  as  a  public  road.  This  road  was  after- 
wards adopted  and  repaired  by  the  parish,  but  a  portion  of 
it  having  given  way  in  consequence  of  the  action  of  the  tide 
causing  a  slip  in  the  bank  (whereby  the  inclination  of  the 
sides  of  the  new  channel  became  altered),  the  owners  and 
occupiers  of  houses  built  upon  the  said  lots  since  the  sale 
called  upon  the  company  to  repair  the  bank,  which  they  re- 
fused to  do.  On  an  application  by  the  corporation  of  Bris- 
tol, who  are  conservators  of  the  river,  on  affidavits  stating 
these  facts,  and  also  stating  apprehension  of  injury  to  the 
navigation,  though  not  showing  any  actual  impediment 
caused  thereto,  the  court  granted  a  mandamus  to  compel  the 
company  to  repair  and  maintain  the  bank.  (Reg.  \.  Bristol 
Dock.  Co.,  1  Railw.  C.  548 ;  1  G.  <fc  D.  287.) 

A  dock  company  were  required  by  statute  to  make  and 
maintain  a  new  course  for  a  river,  with  equal  depth  and 
breadth  at  the  bottom,  and  with  equal  inclination  of  the 
sides  to  the  former  course.  The  company  made  the  new 
channel  accordingly.  It  was  held  that  the  company  were 
bound  to  repair  the  banks  of  it  generally,  and  that  a  man- 
damus would  lie  to  enforce  such  repair,  although  there  might 
be  a  remedy  by  indictment.  {Reg.  v.  Bristol  Dock  Co.,  6 
Jur.  216  ;  1 Q.  B.  R.  535;  2  Railw.  C.  571,  599.) 

By  act  of  parliament,  empowering  certain  persons  to 
make  a  floating  harbor  at  Bristol,  it  was  enacted  "  that  it 
should  and  might  be  lawful  for  the  directors  of  the  Bristol 
Dock  Company,  and  they  were  thereby  authorized  and  re- 
quired to  make  a  common  sewer,  in  a  certain  direction 
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therein  specified,  an  I  also  to  alter  and  reconstruct  all  or  any  **••*•••• 

lorrpwr 
of  the  sewers  of  the  w»i •!  <  itv  at    the  MMHU  thereof,  so  and  v*k. 

in  such  manner  that  the  sewers  might  be  discharged  consid- 
erably uinlcr  the  surface  of  the  water  in  the  floating  har- 
bor; and  also  to  make  such  other  alterations  and  amend- 
ments in  the  sewers  of  the  said  city  as  might  or  should  be 
necessary  in  consequence  of  the  floating  of  the  said  har- 
bor." The  directors  altered  several  of  the  sewers  so  as  to 
discharge  them  considerably  under  the  surface  of  the  water 
in  the  floating  harbor;  l>ut  the  sewerage  there  discharged 
was  so  offensive  aa  to  be  a  nuisance  to  the  neighborhood. 
It  wa.H  hdil.  that  un  l.-r  the  latter  part  of  the  clause  above 
rtli.  tlx-  directors  were  authorized  and  required  to  make 
*a  new  sewer,  if  necessary  to  remove  the  nuisance.  A  writ  [**>68  J 
of  mandamus  commanded  the  directors  "  to  make  such  alter- 
ati'Msand  amendment*  in  the  sewer  as  were  necessary  in 
consequence  of  the  floating  harbor."  It  was  held  that 
this  was  in  a  proper  f  >rm.  and  that  it  was  neither  requisite 
nor  proper  to  call  upon  the  company  to  make  any  specific 
alteration ;  the  mode  of  remedying  the  evil  being  left  to 
their  discretion  by  act  of  parliament.  (Re*  v.  Bristol  Dock 
Co.,  6  B.  &  C.  181 ;  9  D.  &,  R.  309.) 

Where  a  statute  authorise*  a  company  to  alter  turnpike 
roads,  but  not  to  lower  any  such  road  unless  they  lower  its 
whole  breadth,  and  they  in  executing  such  alteration,  haft 
lowered  a  turnpike  road  in  the  carriageway  only,  leaving 
the  footpaths  at  their  former  level,  whereupon  a  mandamus 
issues  requiring  them  to  lower  according  to  the  statute  :  it 
waa  held  by  the  Courts  of  Queen's  Bench  and  Exchequer 
Chamber  not  a  good  return,  that  the  carriage  and  footways 
as  they  now  exist  are  more  convenient  to  the  public  and  to 
the  occupiers  of  the  houses  beside  and  near  the  road  than  if 
lowered  as  the  writ  requires.  And  where  on  traverse  of 
such  return  and  issue  thereon,  a  jury  had  found  that  the 
road  as  then  existing  was  more  convenient,  &c.  the  Court  of 

Bench  awarded  a  peremptory  mandamus  non  ob- 
VOL.  it.        27 


846 


OP    PROCEEDINGS    BY    MANDAMUS 


Mandamus 
to  canvey 
goods  re- 
fused. 


stante  ver'edicto,  and  refused  to  put  the  prosecutors  to  secK 
their  remedy  by  indictment.  Judgment  having  been  give  :. 
in  the  Queen's  Bench  that  such  peremptory  mandamus 
should  issue  and  the  prosecutors  recover  their  costs,  the 
Court  of  Exchequer  Chamber  (before  stat.  6  &  7  Viet.  c. 
67,  see  post,  575) 'reviewed  such  judgment  on  writ  of  error 
and  reversed  it,  differing  from  the  court  below  on  the  con- 
struction of  the  local  act.  (Reg.  v.  Manchester  and  Leeds 
Railw.  Co.,  3  Q.  B.  R.  528,  Exch. ;  1  Gale  &  D.  338  ;  1 
Railw.  C.  523;  3  Gale  <fc  D.  269.)  A  mandamus  has  been 
granted  to  compel  a  railway  company  to  execute  such  ac- 
commodation works  as  are  prescribed  by  a  local  statute. 
(  York  and  North  Midland  Railw.  Co.  v.  Milner,  Law  J., 
1845,  Q.  B.  277,  ante,  p.  471.) 

The  court  refused  a  mandamus  to  a  railway  company  to 
compel  them  to  convey  goods  along  their  rail ;  no  clause  in 
their  act  of  incorporation  requiring  them  to  carry  all  goods 
offered  for  conveyance,  although  they  had  agreed  with  cer- 
tain persons  to  carry  their  goods  to  the  exclusion  of  all 
others.  A  mandamus  will  not  be  granted  to  enforce  the 
general  law  of  the  land  if  an  action  will  lie,  although  in 
some  cases  it  will  be  granted  even  where  an  indictment  may 
be  preferred.  (Ex  parte  Robins,  7  Dowl.  P.  C.  566  ;  3  Jur. 
103  ;  ante,  pp.  480,  n.  (d),  566,  567  ) 

Mandamus  There  has  not  yet  been  a  solemn  decision  that  a  mandamus 
will  lie  to  complete  a  railway.  This  question  has  been 
discussed  in  several  recent  cases,  and  is  now  pending  in  the 
Exchequer  Chamber. 

\V  here  a  company  who  had  obtained  an  act  of  parliament 
for  making  a  railway  from  London  to  Norwich  had  only 
purchased  lands  and  commenced  works  on  a  part  of  the  line 
*(from  London  to  Colchester),  and  it  appeared  doubtful  from 
the  circumstances  stated  on  the  affidavit  whether  the  com- 
pany intended  to  proceed  further  than  Colchester,  a  rule  was 
made  absolute  for  a  mandamus  calling  upon  them  to  com- 
plete the  whole  line,  to  set  out  any  proposed  deviations  from, 
the  original  line,  and  to  proceed  to  purchase  lands  on  the 


[  "569  J 
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remainder  of  the  line  (from  Colchester  to  Norwich)  pursuant 


(Reg-  v.    Kastt  ^  «  riiUwiiy^ 

lw.  C.  609 ;  'J  1*.  .V  Dav.  648.)     l>  [  569  J 

1   afterwards,  when   the  rule   was  obi  We 

•lien  >ta!> 

1  an  act  for  a  particular 
;  rd  sh  -rt.  ami  Lid  satisfied  themselves  with 
,'  less  than  one  half  of  what  they  had  undertaken   to  do, 
represented  th'-m-ehes  to  be  capable  of   doiu_r.     It  was 
lag  and  representation  that   they    obtained 
the  if  eat    powers  of   occupying  land  and  raising 

v  which    it   bestowed.     We  could  HOT  .  ••  their 

rL'ht    to  say  to  those  who  had  contracted  with  them  and  to 
the  public,  our  undertaking  does  not   bind  us   because  our 
-  unt rue ;    we  have  nothing  to  consider  but  the 
j  interests  of  the  company,   and  claim    to  exercise 
unliuute  1  opti  <\\  over  th  »se  works  and  every  part  of  them." 
The  rule  was  made  absolute,  and  the  writ  was  directed  to 
go,  on  the  supposition    that  they  had  no  intention  to  proceed 
i    their  works,  but  had,  on  the  contrary,  aban- 
1  all  intentim  to  complete  them.     But    on    motion    to 
irn  and  for  a  peremptory  mandamus,  the  writ 
was  i!Ji<-ieiit.  as  there  was  no  averment    that    the 

company  had  given  up  their  de-L'n.  or  h  id  wilfully  exercised 
any  injmi  .u-  r  that  they  were  not  effecting  it    \\ith 

all  convenient  speed,  or  that  even  a  reasonable  time  had 
-eel,  iii  the  opinion  of  the  prosecutors,  without  due  pre- 
paration hem;:  made,  <>r  that  it  would  not  be  more  advan- 
tageous to  all  concerned  to  abide  by  the  original  line  than 
to  set  out  and  define  a  new  one.  (Reg.  \.  Eastern  Counties 

•r.   ('„..  'I   llailw.  C.  260.) 

By  sect.  7  I  <  1'  -tat.  9&  1"  Y:  :  c.  dv.  f  .r  making  a  rail- 
way from  Ami icrgnte  through  Nottingham  to  II  .st-'ii,  and 
for  enabling  the  railway  company  to  purchase  the  Notting- 
ham and  Grant  ham  Canals,  it  was  enacted,  that  •  t'i  •::.  and 
immediately  after  the  opening  of  the  railway  between  Am- 
bergate  and  Grantham  for  public  use."  the  railway  company 
should  purchase  the  shares  in  both  canals.  The  rail  way  had 
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am"s    been  opened  for  public  use  between  Grantham  and  Notting- 
to  comp  ete 

a  railway,  ham,  but  not  between  Nottingham  and  Ambergate.  The 
part  opened  was  that  which  competed  with  the  Grantham 
Canal  ;  the  part  unopened  was  that  which  would  compete 
with  the  Nottingham  Canal.  In  an  action  by  the  Grantham 
Canal  Company  against  the  railway  company  to  recover  the 
price  of  the  shares  in  their  canal,  it  was  held  that  the  opening 
for  public  use  of  any  portion  of  the  line  between  Ambergate 
and  Granthara  rendered  the  railway  company  liable  to  pay 
for  the  canal  shares.  (  Grantham  Canal  Co.  v.  Amber  sate 
*  Nottingham,  and  Boston  and  Eastern  Junction  Railw.  Co., 


r  »^7ft  \ 

J      21  Law.  J.  Q.  B.  322,  Exch.  Ch.)      Upon  an  application  by 

the  Grantham  Canal  Company,  the  court  had  issued  a  man- 
damus to  the  railway  company  to  complete  the  railway  be- 
tween Ambergate  and  Grantham.  Reg.  v.  Ambergate,  fyc. 
Railw.  Co.,  15  Jur.  991.) 

Where  a  railway  company  have  obtained  an  act  of  par- 
liament, reciting  that  the  making  of  the  specified  line  of  rail- 
way "  will  be  of  public  advantage  "  and  that  they  are  willing 
to  make  the  whole,  and  enacting  that  "  it  shall  be  lawful  for 
them  to  make  such  line,"  and  giving  them  compulsory  pojwers 
of  taking  land  for  that  purpose,  and  they  have  in  partial  exe- 
cution of  such  powers  taken  lands  and  made  part  of  their  line, 
there  is  an  obligation  upon  them  to  complete  the  whole  of 
the  line  specified  in  the  act  ;  in  respect  of  which  a  mandamus 
will  lie.  The  same  principle  app'ies  where  the  portion  not 
completed  is  a  deviation  line  substituted  for  a  corresponding 
portion  of  the  original  line  authorized  to  be  abandoned  by  a 
subsequent  act  of  parliament.  A  line  from  A.  to  D.  passing 
through  B.  and  C.  was  authorized  by  act  of  parliament. 
The  portion  between  A.  and  B.  was  made,  and  that  be- 
tween C.  and  D.  had  become  impossible  by  reason  of  the 
expiration  of  the  powers  when  the  writ  issued  :  it  was  held, 
that  this  was  not  a  good  return  to  a  mandamus  requiring 
the  completion  between  B.  and  C.,  as  to  which  the  powers 
were  still  in  force.  A  suggestion  that  the  line,  if  made, 
would  be  unnecessary  or  inconvenient  from  the  nature  of  the 
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locality,  or  unrenumerntive,  is  no  answer  to  the  writ ;  nor 
is  it  any  answer  that  the  funds  which  will  in  reasonable 
probability  come  t<>  the  p  tssession  or  beat  the  disposal  of 
the  company,  will  fall  >li  >rt  l.y  100,000/.  of  the  sum  ne- 
Ottaary  for  makini;  the  railway  »'•  «|u«'.stitin.  (/{*£'.  v.  York 
\'<>rt/i  .\/.,//i «,l  /{.iil,r .('„.,  -11  l.iw.  J.  Q.  B.41.  See 
J?«f.  r.  LON  /a*  a/if/  AW/A  IHur/er/i  /fat'/i*.  Co.,  6  Railw. 
C.  634,  post,  p.  572.)  Krle,  J.,  differed  fr.»:n  L  >nl  Campbell 
C.  J.,  and  Cromptun,  .].,  in  this  caie,  and  was  of  opinion  th:it 
the  act  of  parliament  in  question,  using  permissive  and  not 
imperative  w jnU,  imposed  n  »  obligation  on  the  company  of 
making  the  line  thereby  uuth  irizfl,  although  they  had  ex- 
eroi^ed  some  6f  their  p  nvers  Ky  making  part  of  the  line  ;  and 
that  the  obligation  truing  from  the  t.tkui^  land  was  fulfilled  . 
by  making  and  opening  an  available  railway  as  far  as  the 
land  was  taken.  (/6.)  This  case  was  argued  in  the  Ex- 
chequer Chamber,  upon  a  writ  of  error,  in  January,  1853. 
Lord  St.  Leonards,  C.,  intimated  an  opinion,  that  if  a  rail- 
way company  had  taken  land  under  the  compulsory  powers 
conferred  upon  them,  and  have  begun  to  make  the  railway, 
they  are  not  at  liberty  to  abandon  it  (Anstruther  v.  East 
of  Fife  Railw.  Co.,  1  Mac.  H.  L.  C.  98.) 

Where  the  company  have  done  nothing  as  between  them- 
selves and  third  parties,  or  the  public,  under  their  parlia- 
mentary powers,  they  are  nevertheless  to  be  considered  at 
having  entered  into  a  contract  and  incurred  an  obligation  to 
execute  the  undertaking  under  an  act  of  parliament  autho- 
rizing them  to  make  a  railway,  and  giving  them  compulsory 
"powers  of  taking  land  for  the  purpose,  upon  a  representation  [  '571  ] 
that  it  will  be  for  tho  public  benefit,  and  that  they  are  wil- 
ling to  execute  the  proposed  work.  A  return  to  a  manda- 
mus merely  alleging  that  the  company  have  taken  no  Slept 
towards  making  the  railway  is  no  answer.  (Re«.  v.  Lan- 
cashire and  Yorkshire  Itailw.  Co.,  22  Law  J.  Q.  B.  57  ; 
1  Q.  B.  N.  S.  228,  ante,  p.  231.)  In  this  case  the  defend- 
ants,  after  the  case  had  been  argued,  obtained  an  act,  15 
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Maudamus    &  1ft  Viet.  c.  cxxxii.,  relieving  them  from   the  obligation  of 
to  complete  a  .  _      „  . 

railway         completing  the  line  or  railway  m  question. 

A  mandamus  may  issue  to  a  railway  company  to  complete 
the  railway,  on  the  application  of  a  landowner  whose  land 
I  *V71  1  would  be  required  for  the  specified  line,  or  who  is  prejudiced  hy 
the  making  of  it  (Reg.  v.  York  and  North  Midland  Railw. 
Co.,  22  L.  J.  Q.  B.  41),  or  on  the  application  of  a  share- 
holder in  the  company.  (Reg.  v.  Ambergate,  fyc.  Raiho. 
Co.,  15  Jur.  991.)  Lord  Campbell,  C.  J.  observed,  the 
company  may  contract  an  obligation  to  complete  a  railway 
which  they  have  begun,  for  not  only  have  all  the  share- 
holders a  common  interest  that  the  undertaking-  should  be 
completed  but  particular  classes  of  them  may  have  taken 
shares,  and  paid  calls,  with  a  view  to  the  railroad  coming  to 
their  localities,  and  they  would  be  very  much  aggrieved  if 
only  a  part  of  it  were  constructed  from  which  they  would 
receive  no  accommodation.  (Reg  v.  York  and  North  Mid- 
land Railw.  Co.,  22  Law  J.  Q  B.  41.)  (1) 

(1)  The  case  of  the  Regina  v.  The  Yoik  and  North  Midland 
Railway  Company  reported  also  in  the  16  Vol.  of  Eng.  Law  and 
Eq.  299,  was  reversed  in  the  Exchequer  Chamber,  and  the  dis- 
senting opinion  of  Earle,  J.,  in  the  Q  aeon's  Bench,  established  as 
the  true  law.  The  view  taken,  was,  that  the  acts  of  Parlia- 
ment were  permissive,  conferring  conditional  jyowers,  and  not  ab- 
solutely mandatory.  See  The  York  and  North  Midland  R  dlw. 
Co.  V.  Eegina,  18  Eng.  Law  and  Eq.  199,  17  Jur.  690.  The 
case  is  this  : — 

A  Railway  Company  obtained  an  act  in  1846,  which  after  re- 
citing that  it  would  be  attended  with  local  and  public  advantage  if  a 
railway  were  made  from  Y.  through  M.  and  C.  to  B..  and  that  the 
company  were  willing  to  make  the  line,  enacted  that  it  should  be 
lawful  for  the  company  to  make  the  proposed  railway.  By  a  second 
act,  in  18  19,  the  company  were  authorized  to  abandon  the  line  be- 
tween M.  and  C.  and  it  was  provided,  that  it  should  be  lawful  for 
them  instead  thereof,  to  make  a  new  line  between  the  same  two 
towns.  By  the  first  act  the  compulsory  powers  to  take  lands  were 
limited  to  three  years,  and  the  time  for  making  the  railway  to  five 
years,  after  which  time  the  powers  granted  to  the  company  were  to 
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to  the  part  of  the  line  completed)  arid  the  land  of  MMM!MCIH 
l  part,  if  it  bad  been  taken  by  the  company,  WM  to  m 


revert  to  the  landowner*.  By  the  aecood  act  the  time  waa  extend- 
ed, but  a  longer  period  waa  granted  for  the  oxerciae  of  tho  compul- 
sory power*  in  reapeet  of  the  deviation  line  than  in  reaped  of  the 
original  line.  Tho  company  completed  the  line  from  Y.  to  M.  |  5*1  | 
only,  and  did  not  make  the  re»t,  on  the  ground  that  it  would  not 
be  remunerative.  After  the  compulaory  power*  of  tho  company 
to  take  land  for  completing  the  line  from  0.  to  B.  had  expired,  but 
while  the  power*  still  continued  with  repard  to  the  *ub«titutod  line 
nnder  the  aecond  act,  a  rm/mAiwiw*  was  applied  for  by  per*on* 
wko*e  land  had  bc«*n  taken  for  making  the  completed  portion  of 
the  line,  and  who  also  bad  land  on  the  new  proposed  line,  to  com- 
pel the  company  to  make  the  substituted  line  between  M.  and 
!<-id,  that  tho  substituted  portion  between  M.  and  G.  waa  to  be 
treated  a*  if  it  bad  been  part  of  the  original  proposed  line  between 
Y.  and  C  Held  further,  that  the  wtatutes  gave  a  power  to  the  com- 
pany, but  did  not  oblige  them  to  make  the  railway  ;  that  they  con- 
tained no  implied  contract  between  the  company  and  the  landowner 
along  the  proposed  line  that  the  railway  should  be  made.  //«•///,  also, 
that  the  company,  by  making  part  of  the  line  had  not  thereby  put 
themselves  under  an  obligation  to  make  the  remainder. 

So  in  Rtgimi  Y.  The  Ambergalc  Jf-c,,  Junction  Rail  to.  Co.,  18 
Eng.  Law  and  Kq.  222.,  17  Jur.  668,  to  a  tnarultimus  to  complete 
a  Railroad,  a  return,  which  show*  that  defendants,  without  any 
fault  upon  their  part,  had  not  been,  and  were  not  in  a  situation  to 
obey  the  writ,  was  held  sufficient.  The  case  was  ibid  : 

Mantle  m  us  to  defendants  to  complete  the  portion  of  a  line  of 
railway  between  Ambergate  and  Bulwell.  in  pursuance  of,  and  in 
accordance  with  their  act  Return,  that  the  whole  of  the  capital  of 
the  company  had  not  been  subscribed  for,  and  that  the  company  had 
never  been  able,  and  were  not  able  to  procure  the  whole  of  the 
capital  to  be  subscribed  for  ;  and  that  the  lands  required  for  the 
purpose*  of  that  part  of  the  line  which  defendant*  were  command- 
ed  to  make  could  not  be  obtained  without  compulsory  power*. 
Twelfth  plea,  that  defendants  ought  not  to  be  admitted  to  makethat 
return,  because  they  bad  acted  under  the  compulsory  clauses  in  an- 
other part  of  the  line;  and  an  arbitration  took  place,  which  de- 
fetidant*  accepted.  Fifteenth  plea,  that  defendant*,  by  memorial 
to  the  railway  conunisaioner*,  represented  that  they  were  making, 
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Mandamus  and  were  in  a  position  to  complete,  without  any  extension  of  time, 
railway*  *  *^e  Part  °^  t^G  'me  Between  Bulwell  and  Granth  m;  and  that  if 
the  time  was  extended  in  respect  of  the  part  between  Ambergate 
and  Bulwell,  they  would  be  able  to  complete,  and  would  complete, 
the  whole  of  their  railway ;  and  that  a  warrant  extending  the  time 
I  571  J  was  made  in  consequence  of  those  representations.  That  defendants 
had  opened  the  portion  between  Nottingham  and  Grantham ;  and 
that  the  only  portions  remaining  to  be  completed  were  that  between 
Ambergate  and  Bulwell,  and  that  between  Bulwell  and  Nottingham: 
Held,  that  the  return  was  an  answer  to  the  writ,  inasmuch  as  it 
showed  that  defendants,  without  any  default  on  their  part,  had  nev- 
er been,  and  were  not,  in  a  situation  lawfully  to  exercise  their  com- 
pulsory powers,  and  therefore  were  unable  to  obey  the  writ ;  and 
that  the  twelfth  plea  stated  matter  which  was  res  inter  alias  acta, 
and  could  not  operate  as  an  estoppel  between  the  prosecutors  and 
defendants. 

Upon  demurrer  to  the  fifteenth  plea,  on  the  ground  that  it  plead- 
ed matter  of  evidence,  and  was  an  argumentative  traverse  of  the 
return.  Held,  that  it  was  a  good  plea  in  confession  and  avoidance. 

On  an  application  for  a  mandamus  against  a  railway 
company  by  a  landowner  over  whose  land  the  line  was 
authorized  to  be  made,  but  to  whom  no  notice  had 
been  given  by  the  company  requiring  his  land  to  com- 
plete the  line,  and  to  purchase  the  necessary  land  for 
that  purpose :  it  was  held,  that  it  was  no  answer  to  the 
rule,  that  the  prescribed  period  for  the  compulsory  pur- 
chase of  the  necessary  land  had  nearly  expired,  if  there  was 
still  a  period  during  which  the  company  might  take  the  re- 
quisite initiatory  steps.  (Reg.  v.  The  York,  Newcastle  and 
Berwick  Railw.  Co.,  6  Railw.  C.  648,  ante,  p.  366  ;  Reg. 
v.  The  Lancashire  and  Yorkshire  Railw.  Co.,  Ib.  654.) 
Where  the  period  for  exercising  the  compulsory  powers  of 
taking  lands  had  expired  since  the  return  to  a  mandamus,  a 
peremptory  mandamus  to  make  the  line  was  nevertheless 
awarded.  ( Reg.  \.  Great  Western  Railw.  Co.,  22  Law  J. 
Q.  B.  65 ;  1  Q.  B.  N.  S.  253,  ante,  p.  231.)  (1) 

(1)  It  is  not  sufficient  that  the  return  state  that  the  compul- 
sory powers  for  the  purchase  of  lands  expired  before  the  issuing 
of  the  writ  of  mandamus,  and  that  the  defendants  had  never  ac- 
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rifhl  in  all  the  lands  ooccivary  for  the  purposes  of  making 
but  they  tniwl  show  further,   that   they  cannot  get  the 
land  wiihuut  a  resort  to  their  coni|  ubory  power*.  (Kegi- 
M  v.  TV  (.'rt'tt  Writer*  JiatJtf.Co,  1 8  Bog.  Law  and  Eq.  3G»  ) 

The  judgments  of  the  Court  of  Queen's  Bench  in  the  cases  of 
Reg.  v.  \ork  mnl  .V./v/i  Mullnmt  Railtr.  <  '<>  and  Reg.  v. 
Great  Western  If  nil  w.  Co.  have  been  reversed  in  the  Ex- 
chequer Chamber,  29th  and  30th  April,  1858. 

It  the  landowners  do  not  apply  for  a  mandamus  to  com-  Mandamus 
plete  •  railway  until  the  powers  of  the  company  for  the  j£££  y 
compulsory  purchase  of  lands  have  expired,  thej  are  guilty 
of  laches,  and  .the  court  will  not  in  that  case  compel  the 
company  to  do  that  which  would  be  illegal.  (Reg-  y  Aon- 
don  and  North  \\..«tern  Kailw.  Cfc,  6  Railw.  C.  634.)  It 
lies  upon  those  who  contest  their  liability  to  the  writ  to  show 
the  impossibility  of  fulfilling  their  obligation,  which  was 
done  in  the  case  last  cited.  The  writ  of  mandamus  supposes 
the  required  act  to  be  possible  and  if  it  be  shown  that  the 
party  have  not  the  power  to  do  the  act  commanded,  the  writ 
is  bad ;  it  was  held,  therefore,  that  a  railway  company  could 
*not  be  compelled  by  mandamus  to  purchase  land  to  make  a 
branch  railway,  where  the  compulsory  powers  of  the  com-  r  572  I 
pany  to  purchase  the  necessary  land  had  expired  before  the 
writ  issued,  though  the  company  had,  a  month  before  the 
expiration  of  the  powers,  been  required  by  the  landowners  so 
to  do.  (Reg.  v.  London  and  North  Western  Railw.  Co.,  6 
Railw.  C.  634  ;  ante,  p.  365 ;  see  Reg  v.  Lancashire  and 
\wrk9hire RaUw.t'o..  20  Law.  J.  Q/B.  607 ;  6  Railw.  C.  654!) 

By  the  Mandamus  Act,  9  Anne,  c.  20,   s.  1,  the  persons  Return  to  U 
who  aft  by  law  to  make   a  return   to  a  writ  of  mandamus  ™ 
shall  make  such  return  to  the  first  writ.     If  a  return  to  a 
mandamus  consist  of  several  independent  matters  not  incon- 
sistent with  each  other,  but   part  of  them  good  in  law  and 
part  bad,  the  court  may  quash   the  return  as  to  such  part 
only  as  is  bad,  and  put   the  prosecutor  to  plead  or  traverse 
the  rest.    (Rex  v.  Mayor  of  Cambridge,  2  T.  R.  456;  4 
Burr  2008;    /ferv.  Mayor  of  York,  5  T.  R.  66.)    There 

VOL.  II.  -> 
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Return  to  be  must  be  fourteen  days  at  the  least  between  theteste  and  the 

made  to  first  .    . 

wriu  return  of  every    original  writ  of  mandamus,  if  directed   to 

parties  residing  beyond  forty  miles  of  Westminster;  and 
if  to  parties  within  forty  miles,  then  eight  days.  Gen. 
2  .  Rule.  M.  T.  4  Anne ;  Rex  v.  Holborn  Union,  1  Ad.  &  E. 
481.)  See  Rex  v.  Mayor  of  Lyme  Regis,  Dougl.  149,  as  to 
the  certainty  required  in  the  return  to  the  writ. 

An  act  of  parliament  (43  Geo.  3,  c.  cxl.)  authorized  a 
dock  company  to  make  complete  and  maintain  a  new  course 
.  or  channel  for  a  river,  the  same  to  be  of  equal  depth  and 
breadth  at  the  bottom,  and  of  equal  inclination  at  the  sides 
with  the  old  course  or  channel  (taken  by  them  for  the  pur- 
poses of  their  navigation):  it  was  held,  that  a  duty  was 
thereby  cast  upon  the  company  generally  to  repair  the  banks 
of  the  new  channel ;  and  that  a  mandamus  would  lie  to 
compel  them  to  repair,  though  they  might  also  be  liable  to 
indictment.  A  mandamus  having  issued  to  compel  the  com- 
pany to  repair  and  maintain  the  banks,  they  returned  that 
they  were  not  required  by  the  said  statute,  nor  were  other- 
wise liable  to  repair  the  said  banks ;  and  that,  as  near  as 
circumstances  permitted,  they  had  maintained  the  said  new 
eourse  or  channel  of  equal  depth  and  breadth  at  the  bottom 
and  of  equal  inclination  at  the  sides  with  the  old  course  or 
channel  j  it  was  held  an  insufficient  return.  (Reg.  v.  Bris- 
tol Dock  Co.,  2  Railw.  C.  599 ;  see  Reg.  v.  Birmingham 
and  Gloucester  Railw.  Co.,  ante,  p.  453.) 

A  statute  directed  that  a  sum  of  money  should  be  paid  to 

certain  commissioners,   who  were    therewith  to  execute  all 

• 

such  works,  &c.  as  should  from  time  to  time  be  deemed  ne- 
cessary, proper  or  expedient,  for  putting  certain  banks  and 
bridges  in  a  permanent  state  of  stability  and  security,  and 
for  constructing  the  forelands  and  slopes  of  the  banks,  as  far 
as  practicable,  upon  one  uniform  system.  By  a  mandamus 
reciting  this  clause,  and  that  the  money  had  been  paid  to 
the  commissioners,  they  were  ordered  to  proceed  to  put  the 
banks  forthwith  in  a  permanent  state  of  stability  and  secu- 
rity, and  to  construct  the  forelands  and  slopes  of  the  banks, 
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"as  far  as  practicable,  upon  one  uniform  svstem.   The  return  Knum  u>u 

i:.  ,  :.    : ..  !  .  ti 

was  that  the  comntiMioners  had  from   time  to   time,  at  all  wn( 

1-678) 


from  the  passing  of  the  act  hitherto,  proceeded  to  exe- 
cute all  such  works  as  should  be  or  were  from  time  to  time 
deemed  necessary,  proper  .or  expedient,  for  putting  the  hanks 
in  a  permanent  state  of  stability  and  security,  and  for  con- 
structing the   forelands   and  slopes  of  the  banks,  as  far  as 
practicable,  upon  oue  uniform  system  ;  it  was  held  an  inef- 
ficient return,  and  a   peremptory   mandamus   was  awarded. 
r  v.  Ouse  Bank  Commissioner*,  8  Ad.  <fc  E.  544.)    A 
return  to  a  mandamus  denying  the  matters  of  the  writ,  with 
a  protestando,  was  held  to  be  bad.     (Hex  v.  Bristol  Dock 
Cb.,  6  B.  dc,  C.  181 ;  9  D.  &  R.  309,)     A  mandamus  is  bad 
which  orders  more  to  be  done  than  was  warranted  either  by 
the  grievance  recited  or  by  the  particular  act  of  parliament. 
(Rex  v.  St.  Pancras,  1  NCY.  <fc  P.  507 ;  6   Ad.  &  E.  814  ; 
tee  Rex  Y.  Round,  4  Ad.  &  E.  139.)     Where   the  return  to 
a  mandamus  is  not  frivolous  on  the   face   of  it,   its  validity 
must  be  urged  on  a  concilium,  and  not  on  a  rule  for  quashing 
the  return.  (Reg.  Y.  St.  Saviour's,  3  Nev.  &  P.  126  ;  Reg. 
Y.  Payne,  3  Nev.  &  P.  165.)     Nor  will  the  court  in  such  a 
case  order  the  return  to  be  taken  off  the  file,  on  the  ground  of 
its  being  a  contempt  of  court,   as   disclosed  by   affidavits. 
(Reg.  Y.  Payne,  4  Nev.  &  P.  165.)     After  the  sufficiency  of 
a  return  to  a  mandamus  has  been  decided  on  concilium,  any 
material  fact  in  it  may  be  traversed.     (Reg.  v.  A«r/A  Mid- 
land Railw.  Co.,  11  Ad.  &  E.  955,  n. ;  2  Railw.  C.  1.)    The 
validity  of  a  mandamus  may  be  impeached  on  demurrer  to  a 
traverse  of  the  return.     {Reg.  v.  Leicestershire,  4*c.  Canal 
Qfc,  8  Railw.  C.  780.     Although  the  return  made   to  a  man- 
damus may  be  in  the  nature  of  a  demurrer,  the  counsel  for 
the  crown  are  entitled  to  begin.    (Rex  v.  St.  Pancras,  1  Nev. 
&  P.  507  ;  6  Ad.  &  E.  814;  Reg.  Y.  Smith,  Law  J.  1&I4, 
Q.  B.  166.)     The  court  will  not  set  aside  service  of  a  copy  of 
a  writ  of  mandamus  on  the  ground  that  the  original  writ  was 
not  served  nor  shown  to  the  party  on  whom   the   copy   was 
served.  (Reff.v.  Birmingham  and  Oxford,  tft.  Railw.  Co., 
1.  Q.  B.  N.  8.  298.) 
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When  return      The  persons  prosecuting  a   writ  of  mandamus  may  plead 

is  made  to 

mandamus,    to  or  traverse  all  or  any  of  the  material  facts  contained  in  the 

theprosecu-   return,  to  which  the  persons  making  such  return  should  re- 
tor  may  plead 
and  replica-   ply,  take  issue,  or  demur  ;  and  such  further  proceedings  shall 

thereto '  °  ^e  nac^  ^or  *^e  determination  thereof  as  might  have  been  hi.d 
if  the  persons  suing  such  writ  had  brought  their  action  on 
the  case  for  a  false  return  ;  and  if  any  issue  shall  be  joined 
on  such  proceedings,  the  prosecutors  may  try  the  same  in 
such  place  as  an  issue  joined  in  such  action  on  the  case  might 
have  been  tried ;  and  in  case  a  verdict  shall  be  found,  or 
judgment  given  for  the  prosecutors  upon  a  demurrer,  or  by 
nihildicit,  or  for  want  of  a  replication  or  other  pleading, 
they  shall  recover  damages  and  costs  as  they  might  have  done 
on  such  action  on  the  case  by  the  ordinary  writs  of  execu- 
tion, and  a  peremptory  writ  of  mandamus  shall  be  granted 
without  delay  for  them  for  whom  judgment  shall  be  given,  as 
might  have  been  if  such  return  had  been  adjudged  insuffici- 
[  *574  J  ent ;  and  in  the  case  judgment  shall  be  given  for  the  persons 
making  such  return,  they  shall  recover  costs.  If  any  damages 
shall  be  recovered,  by  virtue  of  9  Anne,  c.  20,  against  any 
persons  making  such  return  to  such  writ  as  aforesaid,  they 
shall  not  be  liable  to  be  sued  in  any  other  action  or  suit  for 
the  making  such  return.  (9  Anne,  c.  20,  s.  3.)  The  stat.  6 
Anne,  c.  16,  for  the  amendment  of  the  law,  and  all  the  stat- 
utes of  jeofayles,  by  which  slips  in  pleadings  are  amended,  (see 
3  Bl.  Com.  407,)  extend  to  all  writs  of  mandamus.  (9  Anne, 
c.  20,  s.  7.)  Though  by  stat.  9,  Anne,  c.  20,  s.  2,  the  prose- 
cutor of  a  mandamus,  to  which  there  is  a  return  and  issue 
taken  on  the  facts  therein,  had  an  option  to  try  the  question 
in  the  same  county  in  which  he  might  have  brought  an  ac- 
tion for  a  false  return,  yet,  if  all  the  material  facts  are  al- 
leged in  one  county  and  issue  taken  thereon  there,  he  cannot 
issue  the  venire  facias  into  another  county,  though  he  might 
originally  have  alleged  the  facts  there  and  have  brought  his 
action  for  a  false  return.  (Rex  v.  Mayor  of  Newcastle-up- 
on-Tyne,  1  East,  114.) 

A  return  stating  an  excuse  for  noncompliance  with  a  per- 
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emptory  ttrit  of  mandamus,  isinadiuJMtidc.  (If eg.  r.  Mayor 
</  Pooli,  1  Gale  vV    D.   T.S  ;    .V.  <  '.  „  |  v.  L*df- 

.!•./  1  '.'  i:  I:  »»1G.)  Upon  demurrer  to  a  plea  to  the  re- 
turn to  a  inandamu*.  the  court  refused  an  application  of  the 
prosecutor  that  he  might  withdraw  his  pica,  and  argue  the 
question  upon  the  return.  ( /fa"-.  v.  Mayor  >  <»rk. 

6  Jur.  1  i^Ie  &  D.  202 ;  a  g.  H.  It.  560.) 

The  statute  9  Anne,  c.  20,  only  related  to  certain  offices 
and  franchises  therein  menti..ned,  but  by  1  Will.  4,  c  21,  s.  8, 
the  enactments  of  the  former  statute  relating  to  the  return 
to  writ*  of  mandamus  and  the  proceedings  on  such  returns, 
and  to  the  recovery  of  damages  and  costs,  are  made  applica- 
ble to  all  other  writs  of  mandamus  and  the  proceedings 
thereon,  except  so  far  only  as  the  same  may  be  altered  by  1 
Will.  4c.  21. 


Extension  of 
ftUtute  of  9 
Anne. c  'Mlo 
other  writs  of 


Provision  for 
protection  of 
officers  to 
whom  writs 
of  mandamus 
•re  directed. 


The  court  to  which  application  may  be  made  for  any  writ 
of  mandamus  (except  such  as  relate  to  offices  and  franchises 
mentioned  in  statute  9  Anne  c.  20,)  may  make  rules  and 
orders,  not  only  upon  the  person  to  whom  such  writ  may  be 
required  to  issue,  but  also  all  persons  having  or  claiming  any 
right  or  interest  in  the  matter  of  such  writ,  to  show  cause 
against  the  issuing  of  such  writ  and  payment  of  costs  of  the 
application,  and  upon  the  appearance  of  such  other  person  in 
compliance  with  such  rules,  or  in  default  of  appearance  after 
service  thereof,  to  exercise  all  such  powers  and  authorities, 
and  make  all  such  rules  and  orders,  applicable  to  the  case,  as 
are  mentioned  in  statute  1  &  2  Will.  4,  c.  58,  s.  8,  for  giving 
relief  against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims  :  provided  al- 
ways, that  the  return  to  be  made  to  any  such  writ,  and  is* 
sues  joined  in  fact  or  in  law  upon  any  traverse  thereof,  or 
upon  any  demurrer,  shall  be  made  and  joined  by  and  in  the 
name  of  the  person  to  whom  such  writ  shall  be  directed  ;  but 
nevertheless  the  same  c ha II  and  may,  if  the  court  shall  think 
fit  so  to  direct,  be  ex pr sued  to  be  made  and  joined  on  the 
'behalf  of  such  other  person  as  may  be  mentioned  in  such  f  *575  ] 
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Proceedings 
not  to  abate 
by  removal 
of  officer. 


In  order  to 
object  to  a 
reiurn  to  a 
mandamus 
the  prose- 
cutor must 
demur. 
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rules ;  and  m  that  case  such  other  person  shall  be  permitted 
to  frame  the  return,  and  to  conduct  the  subsequent  proceed- 
ings, at  his  own  expense  :  and  in  such  case,  if  any  judgment 
shall  be  given  for  or  against  the  party  suing  such  writ,  such 
judgment  shall  be  given  against  or  for  the  person  or  persons 
on  whose  behalf  the  return  shall  be  expressed  to  be  made, 
and  who  shall  have  the  like  remedy  for  the  recovery  of  costs 
and  enforcing  the  judgment  as  the  persons  to  whom  the  writ 
shall  have  been  directed  might  and  would  otherwise  have 
had.  (1  Will.  4,  c.  21,  s.  4.) 

In  case  the  return  to  any  such  writ  shall,  in  pursuance  of 
the  authority  given  by  1  Will.  4,  c.  21.  be  expressed  to  be 
made  on  behalf  of  any  other  person  as  aforesaid,  the  further 
proceedings  on  such  writ  shall  not  abate  or  be  discontinued 
by  the  death  or  resignation  of,  or  removal  from  office  of,  the 
person  having  made  such  return,  but  the  same  shall  and  may 
be  continued  and  carried  on  in  the  name  of  such  person  ;  and 
if  a  peremptory  writ  shall  be  awarded,  the  same  shall  and! 
may  be  directed  to  any  successor  in  office  or  right  to  such 
person.  (Ib.  s.  5.) 

In  all  cases  in  tfhich  the  person  prosecuting  any  writ  of 
mandamus  shall  wish  or  intend  to  object  to  the  validity  of 
any  return  to  be  made  to  the  same,  he  shall  do  so  by  way  of 
demurrer  to  the  same,  in  such  manner  as  was  then  (22  Aug. 
1843)  practised  and  used  in  the  Court  of  Queen's  Bench  and 
the  courts  of  the  counties  palantine  respectively  in  personal 
actions  ;  and  thereupon  the  said  writ  and  return  and  the  said 
demurrer  shall  be  entered  upon  record  in  the  said  courts  re- 
spectively, and  such  further  proceedings  shall  be  thereupon 
had  and  taken  as  upon  a  demurrer  to  pleadings  in  personal 
actions  in  the  said  courts  respectively  ;  and  the  said  courts  re- 
spectively shall  thereupon  adjudge  either  that  the  said  return 
is  valid  in  law,  or  that  it  is  not  valid  in  law,  or  that  the  writ 
of  mandamus  is  not  valid  in  law ;  and  if  they  adjudge  that  tho 
said  writ  is  valid  in  law,  but  that  the  return  thereto  is  not  valid 
in  law,  then  and  in  every  such  case  they  shall  also  by  their 
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taid  judgment  award  that  a  peremptory  mandamus  shall  is- 
sue in  that  behalf,  and  thereupon  «uch  peremptory  writ  of 
mandamus  may  be  sued  out  and  issued  accordingly,  at  any 
time  after  four  days  from  the  signing  of  the  said  judgment  ; 
and  the  said  courts  respectively  may,  and  they  are  thereby 
required,  in  and  by  their  said  judgment  to  award  costs  to  be 
paid  to  the  party  in  whose  favor  they  shall  thereby  decide  by 
the  other  party  or  parties.  (6  &  7  Viet.  c.  67,  s.  1.) 

That  whenever  any  such  judgment  as  is  mentioned  in  6  Writ  of  erroc 
&  7  Viet.  c.  67,  s.  1,  shall  be  given,  or  whenever  issue  in 
fact  or  in  law  shall  be  joined  upon  any  pleadings  in  pursu- 
ance of  the  said  acts  9  Anne,  c.  20,  and  1  Will.  4,  c.  21,  or 
either  of  them,  and  judgment  shall  bo  given  thereon  by  any 
of  the  courts  aforesaid,  any  party  to  the  record  in  any  of  such 
C«tee,  who  shall  think  himself  aggrieved  by  such  judgment, 
may  sue  out  and  prosecute  a  writ  of  error  fur  the  purpose  of 
reversing  the  same,  in  such  manner  and  to  such  court  *or  [  '576  J 
courts  as  party  to  any  personal  action  in  the  said  court  might 
then  sue  out  and  prosecute  a  writ  of  error  upon  the  judgment 
in  such  action;  and  such  proceedings  shall  thereupon  be  had 
and  taken,  and  such  costs  awarded,  as  in  ordinary  cases  of 
writs  of  error  upon  judgments  of  the  said  courts  respectively 
in  personal  actions  ;  and  if  the  judgment  of  such  court  be 
reversed  by  the  court  of  error,  the  said  court  of  error  shall 
thereupon  by  their  judgment  not  only  reverse  the  same,  but 
shall  also  in  addition  thereto  give  the  same  judgment  which 
the  court  whose  judgment  is  so  reversed  ought  to  have  given 
in  that  behalf ;  and  if  by  their  said  judgment  they  shall 
award  that  a  peremptory  writ  of  mandamus  shall  issue,  the 
same  shall  and  may  accordingly  be  issued  by  the  proper  of- 
ficer in  the  office  from  which  such  writs  issue,  as  the  case 
may  be,  upon  production  to  him  of  an  office  copy  of  the  said 
judgment  of  the  court  of  error,  which  shall  be  his  authority 
and  warrant  for  so  doing  :  provided  always,  that  bail  in  er- 
ror to  the  amount  of  fifty  pounds,  or  such  other  sum  as  may 
by  any  rule  of  practice  be  appointed  as  thereinafter  provid- 
ed, than  be  duly  put  in  within  four  days  after  the  allowance 
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Peremptory 

writ  of  man- 
damus. 


Courtof  error 


Costs  of 


of  the  said  writ  of  error,  and  the  same  shall  afterwards  be 
duly  perfected  according  to  the  practice  of  the  court  where- 
in the  said  original  judgment  was  given,  otherwise  the  plain- 
tiff in  error  shall  be  deemed  to  have  abandoned  his  writ 
of  error,  and  the  same  shall  not  be  further  prosecuted.  (6 
&  7  Viet.  c.  67,  s.  2.) 

No  action,  suit  or  any  other  proceeding  shall  be  commenc- 

-,  -r          •  i 

e<*  or  prosecuted  against  any  person  or    persons    whatsoever 

for  or  by  reason  of  anything  done  in  obedience  to  any  peremp- 
tory writ  of  mandamus  issued  by  any  court,  having  authority 
to  issue  writs  of  mandamus.  (6  &  7  Viet.  c.  67,  s.  3.) 

The  said  courts  of  error  who  are  thereby  empowered  to 
take  cognizance  of  the  matters  aforesaid  are  thereby  directed 
to  make,  from  time  to  time  and  as  often  as  they  shall  see  oc- 
casion, such  rules  of  practice  in  reference  to  the  said  applica- 
tion and  the  proceedings  thereon,  and  in  reference  to  the 
writs  of  error  thereinbefore  mentioned  and  the  proceedings 
thereon,  and  the  amount  of  bail  to  be  taken,  as  the  said 
courts  respectively  may  deem  necessary  to  effectuate  the  in- 
tention of  the  act  in  relation  to  the  same  respectively.  (6 
&  7  Viet.  c.  67,  s.  4.) 

A  peremptory  mandamus  will  not  be  awarded  until  the 
proceedings  on  the  first  mandamus  are  complete  ;  and  there- 
fore, where  a  mandamus  having  been  issued,  requiring  pay- 
ment of  two  distinct  sums,  the  prosecutor  traversed  the  re- 
turn, and  the  issues  were  found  for  him  as  to  one  sum,  and 
substantially  in  his  favor  as  to  the  other,  but  a  rule  nisi  had 
been  obtained  to  enter  a  verdict  for  the  defendant  as  to  this, 
the  court  would  not  award  a  peremptory  mandamus  to  en- 
force payment  of  the  first  sum  pending  the  rule  as  to  the 
second.  (Reg.  v.  Baldwin,  8  Ad.  &  E.  947  ;  3  P.  &  D. 
124.) 

In  all  cases  of  applications  for  any  writ  of  mandamus, 
"whatever  the  costs  of  such  application,  whether  the  writ 
shall  be  granted  or  refused,  and  also  the  costs  of  the  writ,  if 
the  same  shall  be  issued  and  obeyed,  shall  be  in  the  discretion 
of  the  court,  which  is  thereby  empowered  to  direct  by  whom 
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and  to  whom  the  Mine  shall  be  paid.    (1  Will.  4,  c.  21,  s.  6.)  Co*,  of 

;:.  i  •.   :.i:n  .  1 

The  costs  of  a  return  to  a  writ  of  mandamus  may  be  granted 
in  the  discretion  »f  the  court,  under  the  1  Will.  4,  c.  21,  §.6,  [  577  J 
although  that  section  in  terms  only  provided  f«>r  the  costs  of 
such  an  application,  whore  the  writ  shall  be  granted  or  re- 
fused, or  issued  and  obeyed.  (Keg.  v.  Scott,  8  Dowl.  N.  8. 
212;  7  Jur.  993.)  Where  a  peremptory  mandamus  was 
obtained  to  which  a  return  was  made,  upon  which  the  de- 
fendant obtaiiu  1  ju  lament,  the  court  granted  him  the  costs 
of  the  writ ;  and,  such  costs  having  been  demanded  before 
application  to  the  court,  the  costs  of  the  rule  also.  (/&.) 
The  court  in  the  exercise  of  their  discretion,  on  the  1  Will. 
4,  c.  21,  s.  6,  will  grant  costs  to  the  prosecutors,  a'though 
there  may  have  been  doubtful  questions  of  law  raised  on  the 
return.  (Reg.  v.  St.  Saviour's,  3  Nev.  &.  P.  345;  7  Ad.<fc 
!  -25.) 

Where  the  prosecutor  omitted  to  proceed  with  a  man- 
damus after  a  return  had  been  made,  the  Court  of  Queen's 
Bench  compelled  him  to  elect  either  to  proceed  or  pay  the 
costs  of  the  mandamus,  under  the  1  Will.  4,  c.  21,  s.  6. 
(Reg.  v.  Dartmouth  (Mayor),  2  Dowl.  N.  S.  960;  7  Jur. 
629 ;  Law.  J.  1843,  M.  C.  83.)  That  court  has  the  power, 
under  the  1  Will.  4,  c.  21,  s.  6,  to  give  the  costs  to  the  de- 
fendant as  well  as  to  the  prosecutor  for  a  mandamus.  (lb.) 
The  slat.  1  Will.  4,  c.  21,  s.  3,  extends  the  provisions  of  the 
stat.  9  Anne,  c.  20,  to  all  writs  of  mandamus ;  and  prose- 
cutors are  entitled  by  it  to  recover  damages  and  costs  for  a 
false  return,  though  they  have  no  private  or  particular 
interest  in  the  thing  commanded  to  be  done.  The  traverse 
and  joinder  of  issue  show  who  arc  the  prosecutors.  (Fall  v. 
Rtg.  (in  error),  2  Gale.  &  D.  603.)  Under  the  last-men- 
tioned statute  the  party,  whether  prosecutor  or  defendant, 
succeeding  on  an  issue  joined  upon  a  traverse  of  a  return  to 
*  mandamus,  is  entitled  to  the  costs  of  the  application  for  the 
writ  as  well  as  the  costs  of  the  subsequent  proceedings, 
without  an  express  order  of  the  court  (Reg.  v,  KeUc,  1 

Gale  &  D.  127  ;  5  Jur.  888.)     After  argument  and  judgment 
VOL.  u.  29 
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on  a  return  to  a  mandamus,  the  court  will,  as  a  general  rule, 
give  costs  to  the  party  succeeding  under  stat.  1  Will.  4, 
c.  Ll,  s.  6,  (Reg.  v.  Eastern  Counties  Railw.  Co.,  3  Railw. 
C.  186  ;  Rex  v.  Commissioners  of  Thames  and  Isis  Navi- 
gation, 5  Ad.  &  E.  804,)  unless  very  strong  ground  of  ex- 
emption be  shown  on  the  other  side.  (Reg.  v.  Neirbury, 
(Mayor,  4'C0>  1  Q-  B.  R.  751.)  Upon  a  motion  by  the 
prosecutor  of  a  mandamus  for  his  costs  under  the  stat.  1 
Will.  4,  c.  21,  s.  6,  the  court  will,  in  their  discretion,  grant 
them,  though  it  had  refused  to  quash  the  return  to  the  man- 
damus. (Reg.  v.  Harnham  Roads  Trustees.  5  Jur.  408.) 
Bule  of  court  It  is  ordered  that  in  every  case  in  which  the  court  shall 
grant  a  rule  for  the  payment  of  costs  occasioned  by  the  appli- 
[  *578  J  cation  *for  any  writ  of  mandamus  or  the  proceedings  thereon 
or  to  compel  any  person,  not  a  party  to  an  original  rule,  to 
pay  the  costs  of  such  original  rule,  such  rule  for  costs  shall 
be  drawn  up  on  reading  all  the  affidavits  filed  in  support  of 
and  in  opposition  to  the  original  rule.  (Reg.  Gen.  E.  T. 
6  Viet.  1843,  Q.  B.  3  Gale  &  D.  612  ;  4  Q  B.  R.  653. 
See  Reg.  v.  Peter  House  College,  5  Jur.  408 ;  1  Q.  B.  R. 
314 ;  overruling  Rex  v.  Kirke,  5  B.  &  Ad.  1089.  See  Reg. 
v.  Mayor  fyc.,  Cambridge,  4  Q.  B.  R.  801.)  Where  a  rule 
to  pay  the  costs  of  a  mandamus  has  been  discharged  on  the 
ground  that  an  affidavit  on  which  it  was  moved  is  defectively 
entitled,  the^  court  will  hear  a  fresh  application,  but  not 
where  the  defect  of  form  is  in  the  body  of  the  affidavit. 
Where,  therefore,  such  an  affidavit  was  wrongly  entitled 
"  The  Queen  against  the  Directors  of  the  Great  Western 
Railway  Company,"  instead  of  "The  Queen  against  the 
Great  Western  Railway  Company,"  and  the  affidavit  at  the 
beginning  recited  that  the  mandamus  had  been  obtained 
"ag.iinst  the  directors  of  the  company,"  and  the  rule  had 
been  discharged,  the  court  refused  to  grant  a  fresh  appli- 
cation, the  same  affidavit  being  used  with  these  defects 
amended.  ( Reg.  v.  Great  Western  Railw.  Co.,  1  Dav.  & 
M.  471 ;  5  Q.  B.  R.  365.) 

The  general  rule  is,  that  the  court  will  not  allow  a  party 
to  succeed  on  a  second  application,  who  has  previously  ap- 
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very  same  thing,   without*  M-..|MT!\  •; 

Manchester  and  Leeds  Kntlir.  <  '•>    * 
It  is  an  exception   t-»    tin-  rule  where 
.11  IM-  .xi-n;tly  in  tin-  t'..nu   of  the  title  »r  j'. 
ro-swearing  the  afti  lavit   w  .u!  I  clearly  leave  the  parties 
court  in   the   same   situation  in  which  they  were 

•  :    then  a   second    application    may   be  made  on   the 
amen  It-  1  aHi  Uvit.     (Kr.r   v.   Justices  of  Warwickshire,  5 
D.wl.  B82;  /•'  /         S  I>.wl.  307;  Shur.  v.  />//7-;/w, 
1   1>    A!    N  .  S.  300.)     If,    however,  it  would  l>e    necessary    to 
alter  tin-  :vit  t  )cur-  the  objection,  the  e.nirt 
will  n  »t  in«iuire   int  >  the  extent  of  tiie   ;ilu-rali.>u  required. 

B  Q,  i:  589,  n.) 

As!  (  a  corapen-iti  .n  case  under  a  railway  act,  di-  J^ 

jury  th.it  the  el  tiin  i  <•  was   not  within  the  cases  of  com* 

.  iin'l  they  so    f.und.     A  rule  was  afterwanls    male   ab-  P"1 

•  f»r  a  nun  Kunu3  to  the  sheriff  t  •  execute  the  iixiuir}', 
up  >n  the  gr.mirl  tli;it  lie  w.i-i  mist  ik.-u  :    it  was  hel  1,  that  the 

i  )iiMn  it  |>  iv  tlie  costs  of  the  other 

side  in  nitvin^  and   nuking  th;it  rule  absolute,  as  the  case 
Came  within  t  il  rule,  th.it  where  the  jud^e  makes  a 

mistake,  the    pit-ties  who    come  to  defend  hi.s    ruling,  which 
they  are  b  >un  t  t  >  suppose  not  pay  costs.     (Keg.  v. 

.ifnf  Mi.Ulese*,  Law.  J.  1844,  Q.  B.  14;  3  Gale  <k  D. 

A  rule  ni<<i  was  obtained  for  a  nriri  1  mi-,    e  m»  m  ling  a 

magistrate  to  hear  a  claim  m  i  le  against  a  railway  e  uupany 

ler  their  railway  act,  which    rule    wan 

<se  1  by  the  c  j;npany  onlv,  an  I  m  i  le  a'*s  >lute.     A  man- 

damus issued  \  II    the   prosecutor  apphe  I 

of  hisappli  ati  m  for  the  mandamus  an  i  of  the 

F  *">T9  1 
writ,  but   did  not  show  what  had  been  done   since  the  man- 

damus  issued,  or  account   for  not   stating  the  proceedings 
further  ;   but  as  it  di  I  not  appear  r  the  rule  had  been 

served  on    the  magistrate,  and  he  had  made  no  return  to  it, 
the  court  discharged  the   rule  on  the  ground  that   it  was 
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premature.     (Reg:  v.  Bingham,  4  Q.  B.  R.  877  ;  3  Rail.  C. 

390.) 

F  ^TQ  1  ^n  in(^yidual  obtained  a  rule  nisi  for  a  mandamus  to  ob- 
tain compensation  from  a  railway  company  for  an  injury 
done  to  his  business  by  the  railway.  When  the  rule  came 
on  for  argument,  he,  in  consequence  of  being  pauperised  by 
the  loss  of  his  trade,  was  unable  to  support  his  rule,  and  it 
•was  discharged  ;  on  a  rule  to  show  cause  why  the  prosecutor 
should  not  pay  the  costs  occasioned  by  his  application  to  the 
company,  the  court  awarded  such  costs,  for  it  could  only 
conclude  that  he  had  no  grounds  to  support  his  notice.  (Reg. 
v.  London  and  Blackwall  Railw*  Co ,  4  Jur.  859.) 
Mandamus  A  writ  of  mandamus  directed  to  a  corporation  commanding 
to  compel  them  to  pay  a  poor's  rate  to  the  overseers,  omitted  to  state 

payment  of 

poor's  rate,  that  the  defendants  had  no  effects  on  which  a  distress  could 
be  levied :  it  was  held  a  fatal  objection  in  substance  to  the 
writ,  which  might  be  taken  after  the  return,  or  at  any  time 
before  a  peremptory  mandamus  issued  ;  and  it  is  doubtful 
whether  a  mandamus  will  lie  in  such  a  case.  ( Reg.  v.  Mar- 
gate Pier  Co.,  3  B.  &  Aid.  220 ;  2  Chitty,  256.  It  is  a 
rule  that,  upon  a  new  statute  which  prescribes  a  particular 
remedy,  no  remedy  can  be  taken  but  the  particular  remedy 
prescribed  by  the  statute  ;  therefore  no  action  of  debt  will  lie 
for  a  poor's  rate.  (Per  Denison,  2  Burr.  1157  ;  see  ante,  p. 
69.) 

Of  proceed-  0)  A  person,  whose  land  was  injured  by  the  construction  of  a 
ings  by  man-  railroad  through  it,  applied  to  the  County  Commissioners,  to  assess 
the  damages,  and  the  Commissioners  reported,  that  it  being  under- 
stood, and  agreed  by  them,  that  the  Railroad  Corporation  should 
construct  a  culvert,  wasteway,  &c.,  for  his  benefit ;  they  had  as- 
sessed the  damages  at  $500.  Upon  the  acceptance  of  this  report, 
the  landowner  applied  for  a  jury,  and  had  a  verdict  for  $600,  but 
nothing  was  said  in  the  verdict  relative  to  the  erection  of  the 
culvert,  &c. 

The  Commissioners  thereupon,  after  hearing  the  parties,  render- 
ed judgment  for  the  landowner  for  the  $000,  but  without  costs, 
upon  the  ground  that  he  had  not  obtained  an  increase  of  damages. 
It  was  held,  that  that  portion  of  the  award  of  the  Commissioners 
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relative  to  the  construction  of  *  culvert  was  not  absolutely  void, 
hot  might  be  rendered  binding  upoa  the  parties  by  ratification  ; 
and  that  the  refusal  of  costs  to  the  landowner  was  not  such  a  dia- 
refard  of  plain  duty  on  the  part  of  tbe  Commissioners,  aa  would 
•v  the  Supreme  C»urt  in  interfering  by  a  writ  of  mtintiumux. 
(MO'Sf.penitunf,,  !?>  P.ck.  443.)  f  $79  J 

Where  lauds  are  taken  fur  a  Railroad,  if  the  County  Commis- 
sioner* refuse  to  astose  damages,  on  the  ground  that  tbe  party  ap- 
ji|\u  g  for  them,  dues  not  own  the  land,  he  is  entitled  to  hare  their 
judgment  revised  by  a  jury,  and  a  ummlumus  will  lie  in  his  behalf 
to  compel  them  to  grant  a  warrant  fur  a  jury.  ( Carpenter  v.  Brit- 
I'  .-k.  -^58.) 

Supervisors  of  a  Township  may  apply  for  a  writ  of  mandamus 
command irg  a  Railroad  Company  to  make  a  road  for  public  ac- 
commodation required  by  their  charter.  (  \\'liitnwrsk  Townsltip 
T.  Rnlf.sut  Company,  6  Watts  &,  Serg.  365.) 

A  Railroad  Corporation  was  authorized  by  the  Statute  of  Massa- 
chusetts of  1841,  to  extend  its  road  across  H.  street,  which  was  a 
section  of  the  Middlesex  turnpike.  The  same  statute  subjected  the 
Corporation  to  all  tbe  duties,  liabilities  and  provisions  in  the  Revised 
Statutes  and  other  statutes  relating  to  Railroad  Corporations,  and 
also  required  Unit  said  tit  ended  Ruilrottd  sltoutd  cross  H.  street 
under  a  bridge.  By  an  after  statute,  the  Middlesex  Turnpike  Com- 
pany was  dissolved,  and  tbe  surrender  of  its  charter  accepted,  to 
take  effect  on,  and  after  tbe  1st.  of  June,  1841.  In  September, 
1842,  the  County  Coiuiniiisioners  established  and  laid  out  H.  street 
as  a  public  highway,  and  ordered  tbe  towns  of  C  and  3  in  which 
that  part  of  it  over  which  the  Railroad  had  been  extended  was  sit- 
uate, to  erect  a  bridge  over  the  track  of  the  railroad  across  H. 
street  Held,  that  the  Railroad  Corporation  was  t>  uud  by  the 
statute,  notwithstanding,  to  erect  and  maintain  a  bridge  across  II. 
street,  and  that  the  towns  of  C.  and  8  might  have  their  writ  of 
mandamus  to  compel  it  (InJuibtiuntt  of  Cant6rit/ge  and  Somer- 
viMe,  Y.  Ciutr.cslotcn  Branch  Ratfroud  Co.,  7  Met  70.) 

II.  Of  Indictments  Against  Railway  Companies. 

A  corporation  may  be  indicted  for  a  breach  of  duty  im- 
posed upon  it  by  law,  though  not  for  felony  or  for  crimes 
involving  personal  violence,  as  for  riots  or  assaults.  (Hawk 
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P.  C.  b.  1,  c.  66,  s.  13.)  In  Rex  v.  Mayor  fyc.,  of  Liver- 
pool, 3  East,  86,  the  corporation  were  indicted  by  their  cor- 
porate name  for  non-repair  of  a  high  way;  and  although  the 
indictment  was  defective,  no  question  was  made  as  to  the 
liability  of  a  corporation  to  be  indicted.  In  Rex.  v.  Mayor, 
<$*c.  of  Stratford-upon-Avon,  14  East,  348,  the  corporation 
was  indicted  by  its  corporate  name  for  non-repair  of  a  bridge 
and  found  guilty,  and  upon  argument  in  the  Court  of  Queen's 
Bench  the  verdict  was  sustained,  and  no  question  made  as 
to  the  liability  generally  of  a  corporation  to  an  indictment 
for  breach  of  a  duty  cast  upon  it  by  law.  (See  Reg.  v.  Scott 
ante,  pp.  461,  462.) 

The  proper  mode  of  proceeding  against  a  corporation  to 
enforce  the  remedy  by  indictment  is  by  distress  infinite  to 
compel  appearance  after  removal  into  the  Court  of  Queen's 
Bench  by  cerliorari.  ( Reg.  v.  Birmengham  and  Gloucester 
Raiho.  Co.,  9  Car.  &  P.  469 ;  3  Railw.  C-  159 ;  3  Q.  B.  R. 
233;  Hawk.  P.  C.  b.  2,  c.  27,  s.  14;  6  Viner's  Abr.  310, 
f  *580  J  'Corporations  (B.  a.)  A  corporation  aggregate  may  be 
indicted  by  their  corporate  name  for  disobedience  to  an  order 
of  justices,  and  to  an  order  of  sessions  confirming  such  order 
which  required  such  corporation  to  execute  works  pursuant 
to  a  railway  statute ;  and  if  such  indictment  be  preferred 
at  the  assizes  or  sessions  where  parties  cannot  appear  by  at- 
torney, the  proper  course  is  to  remove  it  into  the  Court  of 
Queen's  Bench  by  certiorari,  and  compel  appearance  by 
distress  infinite.  On  motion  to  quash  such  indictment,  as 
not  maintainable  against  a  corporation,  the  court  refused  10 
quash,  but  directed  them  to  demur,  reserving  leave  to  them 
if  judgment  should  be  given  against  them  on  the  demurrer, 
to  plead  over.  (Reg.  v.  Birmingham  and  Gloucester  Railw. 
Co.,  3  Q.  B.  R.  223 ,  9  Carr.  &  P.  469.) 

For  non-  An  indictment  will  lie  against  a  railway  company  by  their 

name  of  incorporation  for  a  nonfeasance.  In  Reg.  v.  Bir- 
mingham and  Gloucester  Railw.  Co.,  3  Railw.  C.  148.  an 
indictment  was  found  against  a  railway  company  by  their 
corporate  name,  for  refusing  and  neglecting  to  make  an  arch 
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and  certain  other  works  purnunnt  to  an  order  of  justices 
tader  the  authority  of  the  act  6  &  7  Wilt.  4,  c.  xiv.,  which 
required  the  company  to  erect  certain  bridges,  arches  and 
Other  works  in  surh  manner  as  two  or  more  justices  should, 
upon  the  application  of  the  owner  or  occupier  of  any  lands 
taken  for  the  purposes  of  the  act,  judge  necessary  and  ap- 
point. The  indictment  was  found  at  tin-  ijuartrr  sessions  and 
removed  into  tin-  (Yurt  of  »;  h  l»y  cerliorari, 

when  the  company  appeared  and  demurred  generally,  uf  on 
the  ground  ti.at  an  indictment  would  not  lie  against  a  cor- 
poration. Up  >n  the  discussion  of  the  question  the  counsel 
iie  company  relied  chiefly  upon  the  indictment  having 
been  found  at  the  quarter  sessions,  where  the  company  could 
not  appear  and  take  their  thul  even  if  so  disposed,  as  a  cor- 
poration can  only  appear  by  attorney,  and  the  appearance 
at  the  sessions  must  be  in  person.  The  court  thought  there 
was  no  weight  in  that  objection ;  it  may  indeed  impose 
some  difficulty  upon  the  prosecutor  and  render  1  is  proceed- 
ings more  circuitous,  as  he  will  be  obliged  to  remove  the 
indictn.ent  by  certiorari  into  the  Court  of  Queen's  Bench  in 
order  to  make  it  effrctive,  but  the  liability  of  the  corporation 
is  not  affected.  (Rtg-  v.  Birmingham  and  Gloucester 
Rail*.  C«,  8  Rtilw.  C.  148.  See  Rex  v.  Gardner,  1 
Cowp.  79.) 

A  corporation  aggregate  may  be  indicted  for  a  mis-  For  mis- 
feasance, as  an  incorporated  railway  company,  for  cutting  * 
through  and  obstructing  a  highway  l<y  works  performed  in 
&  course  not  conformable  to  the  powers  conferred  on  the 
company  by  act  of  parliament.  In  this  case  the  defendants 
(who  had  been  incorporated  by  statute)  were  found  guilty 
upon  an  indictment  for  having  constructed  a  bridge  and  the 
approaches  thereto  with  a  greater  inclination  than  1  in  19 
contrary  to  the  pfOTJiMM  and  directions  of  the  act  of  par- 
liament which  authorised  the  erection  of  the  structure.  (Reg. 
T.  Great  Aor/A  of  England  Railw.  Co.,  9  Q.  fi.  315.) 

•And  here  it  may  be  observed,  that  a  party  is  liable  to  be 
indicted  under  stat.  8  &  4  Viet  c.  97,  s.  15,  ante  p.  18,  n.  - 
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Indictment  if  he  designedly  places  on  the  railway  substances  hav- 
railway.  ^nM  a  tendency  to  produce  an  obstruction  of  the  carriages, 
though  he  may  not  have  done  the  act  expressly  with  that 
object  ;  but  if  the  substance  had  been  dropped  on  the  rails 

by  mere  accident,  it  would  "not  have  been  an   offence   within 
f  ^Sl  1 

1  J      the  act.     (Reg.  v.  Holroyd,  2  M.  &  Rob.  339.     See  14  &  15 

Viet.  c.  19.  ss.  6—10,  ante,  pp.  59,  60.)     (1) 

(1)  And  in  the  late  case  of  the  State  v.  Vermont  Central 
Railroad  Co.,  (Supreme  Court  of  Vt.  1854,  Chittenden  County,)  it 
was  held,  that  an  indictment  would  lie  against  a  railroad  company 
for  a  misfeasance  in  obstructing  a  public  highway. 

III.   Of  the    Writ  of  Certiorari  to  remove  Proceed- 
ing's against  Railway    Companies. 

The  Court  of  Queen's  Bench  holds  a  jurisdiction  over  all 
inferior  courts,  which  can  only  be  taken  away  or  limited  by 
statute  (11  A.  &  E.  199)  ;  and  where  a  jurisdiction  is  cre- 
ated to  be  exercised  in  a  new  course  different  from  the  com- 
mon law,  a  writ  of  certiorari  lies.  (Crosse  v.  Smith,  3  Salk. 
79  ;  Groenvelt  v.  Burwell,  1  Salk.  263.)  Where  the  judg- 
ment upon  an  inquisition  is  that  of  a  court  of  record,  a  cer- 
tiorari will  not  lie.  (Reg.  v.  Manchester  and  Leeds  Railw. 
Co.,  1  P.  &  D.  169.)  The  writ  of  certiorari  can  be  taken 
away  by  express  words  only,  which  however  may  be  in  one 
of  two  statutes,  provided  the  other  incorporates  tl  e  provis- 
ions of  the  previous  act.  (Rex  v.  West  Riding  of  York- 
shire, 1  A.  &  E.  563  ;  3  Nev.  &  M.  802  ;  see  Rex  v.  Fell, 
1  B.  &  Ad.  380.  As  to  proceedings  by  certiorari  generally, 
see  Burn's  Justice  by  Chitty,  tit.  Certiorari  ;  Corner's  C. 
0.  Pr.  65  ;  Arch.  C.  0.  Pr.  153  ;  21  Jac.  1,  c.  8  ss.  6,  7  ;  5 
W.  &  M.  c.  11,  8  &  9  Will.  3,  c.  33  ;"  5  Geo.  2,  c.  19  ;  13 
Geo.  2,  c.  18,  s.  5  ;  5  <fc  6  Will.  4  c.  33  ;  1  &  2  Viet.  c.  45, 
s.  1  ;  12  &  13  Viet.  c.  45,  s.  7  ;  1  Chitty's  Statutes.  2d  ed. 
412—422  ;  Reg.  v.Hawdon,  1  Q.  B.  R.  161;  Reg.  v.  In- 
habitants ofCartworth,  5  Q.  B.  R.  201.) 

Each  of  the  three  consolidation  acts  contains  this  provis- 
ion, "  no  proceeding  in  pursuance  of  this  or  the  special  act 


Or    PMOCBBDIWOi    BY   CBBTIORAftl.  -1''1 

or  any  act  incorporated  therewith,  nhJI  be  quaiihod  or  vacated 
lor  want  of  form,  nor  shall  the  same  lie  removed  by  cer- 
tiorari  or  otherwise  into  any  of  the  superior  conrU."  (8 
.,,  a.  168;  c.  18,  a.  142 ;  c.  20,  a.  156.  See  also 8 
oV  4  Viet.  c. 97,  a.  17,  p.  20 ;  2&  8  Viet.  c.  71,  a. 49,  ante,  p. 
879.)  The  general  rule,  (E.  T.  1  Anne),  that  no  ccrtiorari 
shall  he  granted  to  remove  an  order  from  which  the  law  has 

,  an  appeal,  until  the  time,  tor  appealing  against  it  baa 
elapsed,  does  not  apply  to  a  party  moving  against  an  adverse 
ordrr.  (Reg.  v.  Willat*,  9  Jur.  509.) 

Where  there  is  an  excess  of  jurisdiction  the  proper  reine-  Remedy 
dy  for  the  party  aggrieved  is  by  action  of  trespass.     Where 
there  was  substantially  jurisdiction,  though  it  may  have  been  of  jurisdiction. 
exceeded  in  some  respects,  the  court   looked  on   the  clause 
taking  away  the  certi  >rnri  as  a  provision  intended  to  oust 
tin-  jurisdiction  of  the  court  and  leave  parties  to  their  reme-. 
dy  by  action.    To  hold  that  every  trifling  excess  of  jurisdic- 
tion prevented  the  operation  of  that  clause,  would   virtually 
repeal  it     By  the  Bristol  and  Exeter  Railway  Act  (6  Will. 

'xxxvi.  ss.  5  and  7,  it  was  provided  "that  the  company  ' 
tthould  make  the  railway  and  other  works,  by  the  said  act 
authorized,  on  or  through  lands  delineated  on  the  maps  or 
plans,  and  described  in  the  book  of  reference  deposited  with 
the  clerk  of  the  peace,  unless  where  land  had  been  omitted 
by  mistake,  and  such  mistake  certified  by  two  justices."  By 
section  69,  "  that  the  company,  in  making  the  said  railway, 
&.C.,  should  not  deviate  more  than  100  yards  from  the  line 
delineated  in  the  map."  By  section  2o,  ''that  where  dam- 
age dune  to  a  mansion  was  the  subject  of  inquiry,  such  ques- 
tions should  l»c  tried  oy  a  special  jury.''  By  section  235  it 
was  enacted,  "  that  no  proceeding  had  or  taken  in  pursuance 
of  the  act  should  be  removed  by  certiorari."  The  company 
were  said  to  have  emmfad  their  power  in  three  instances  : 
1st,  by  making  the  railway  through  a  piece  of  land  not  in- 
cluded in  the  plan  or  book  of  reference,  and  not  certified  to 
have  been  omitted  by  mistake ;  2dly,  by  deviating  more 
than  100  yards  from  the  hue  delineated;  Sdly,  the  iuquui- 
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The  remedy  tion  related  to  damage  done  to  a  mansion,  and  did  not  pur- 

where  there  is  •    i  • 

an  excess  of  P°rt  to  nave  ^een  taken  by  a  special  jury  :  it  was   held,  that 

jurisdiction.  tiie  proper  remedy  for  this  excess  of  jurisdiction  was  by  ac- 
tion of  trespass,  and  the  court  refused  to  grant  a  certiorari. 
(Reg.  v.  Bristol  and  Exeter  Railw.  Co.,  2  Railw.  C.  99  ;  t 
Railw.  C.  368  ;  11  A.  &  E.  202 ;  see  Rex  v.  Sounders,  5 
D.  &  R.  611.)  Littledule,  J.,  said,  ''  If  the  company  had 
jurisdiction,  there  can  be  no  certiorari.  It  is  said  that  if 
there  be  any  violation  of  the  provisions  of  the  act,  the  pro- 
ceedings become  illegal  and  should  be  quashed.  If  this  were 
so,  there  would  be  a  certiorari  in  almost  every  case,  for  there 
would  be  almost  always  something  to  find  fault  with.  But 
the  parties  applying  are  not  without  remedy,  for  they  may 
bring  trespass  if  the  proceedings  be  void.  It  is  argued 
that  there  will  be  a  prima  facie  justification  if  the 
.  proceedings  be  not  quashed ;  I  doubt  whether  that  would 
be  so  in  any  case,  but  clearly  it  would  not  be  so  where 
there  had  been  a  deviation  from  the  line  laid  down. 
(Reg.  v.  Bristol  and  Exeter  Railw.  Co.,  11  A.  &  E. 
2U4;  2  Railw.  C.  99;  1  Railw.  C.  368;  1  P.  &  D. 
170,  n.)  Lord  Detiman,  C.  J.,  said  :  "The  fair  import  of 
the  case  last  cited  is  that,  where  the  act  done  is  locally  and 
visibly  out  of  the  jurisdiction,  it  is  then  the  act  of  a  stranger, 
and  we  cannot  consider  it  any  court  at  all,  but  leave  the  party 
to  their  remedy  by  an  action  of  trespass  ;  as  if  an  inquisi- 
tion were  held  in  Bedfordshire  to  assess  the  value  of  lands 
in  another  county  ;  but  this  is  something  sought  to  be 
shown  to  be  without  the  jurisdiction  by  extrinsic  evidence, 
and  that  too  where  there  is  a  clause  in  the  act  which,  by  en- 
acting that  it  shall  be  a  record,  makes  the  sheriff's  return 
alone  evidence  ;  and  therefore  a  wrongdoer  would  be  protect- 
ed if  lie  could  induce  the  sheriff  to  make  a  false  return." 
(Reg.  v.  Sheffield,  Ashton-under-Lyne  and  Manchester 
Railw.  Co.,  1  Railw.  C.  545.)  Where  the  jury  exceeded 
their  jurisdiction  in  awarding  a  sum,  which  was  a  sm  ject  for 
the  adjudication  of  justices,  it  was  held,  thatacertiurari  would 
r  «rgo  i  lie,  notwithstanding  the  145th  *ficetion  oi  b  &  9  \  let.  c.  18. 
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(Rt  Sou'/t   H',//".*  Rail*.  Co.  r.  Rldiards,  6  Rail*.  C.  197  ; 
arttp.  876, ».  (*).) 

Th  •  c«»rti  -r;iri  is  n>t  taken  away  when  the  pr>ceedinj»  op-    .  ^  , 

I  u|»m   something  not    within  the  net;  parties   caim  .t 

put   thfinsrlvfH  out  of  the  reach  of  the  c  mrt   by  inserting 

s  »iii«'tliin^  in    tlu-ir   pr>cee  I'm  r«  which  is    within    their  ac*. 

//////  Dock  Co.,   8  lUilw.  C.  799 ;  Jubb  v.  ///<// 

ZfceACo.,9Q  B.  443,  a/i/e,  .p.  ^85.)    (1) 

(I)  An  adjudication  by  two  justices,  under  the  Lands  Clauses 
Consolidation  Act,  18  i.~»,  and  Railways  Cl lusea  Consolidation  Act, 
iHi;.,  of  the  sum  (below  JO/.)  to  bo  |«aid  by  a  railway  company  aa 
oo.upeiiAatio.i  to  a  party  who«o  lands  have  been  injuriously  u fleeted 
by  the  exercise  «>f  tlu-ir  .sututury  powers,  is  an  order  within  Htat. 
1 1  &  I .'  Vu -t.  c  43,  a.  I ;  and  w  bad,  under  sect  1 1,  if  the  com- 
jil.iint  ••  i  wli  i-li  thoorJer  is  founded  be  made  more  than  six  calen- 
dar mouths  after  the  cause  of  complaint  arose  Such  order  may 
be  brought  up  by  ccrtiorari,  to  be  quashed.  (In  re  James  Ed' 

M«/kZ»A,  24  Bug.  Law  and  Ej.  109.) 

»  ^ 

A  distinction  has  been  made  between  a  total  want  of  juris-  Distinction 
diction,  in  which  case  the  clause  taking  away  the  writ  of  cer- 
tiorari  has  been  held  inapplicable,  and  a  mere   irregularity  an.i  i 

....         .         ...  .     .  ity  in  exerciw 

in  the  exercise  of  the  juris  hctnn,  in  winch  case  it  docs  ap-  t)iem){< 
ply.  A  railway  company  issued  their  warrant  to  the  sheriff 
of  a  county,  requiring  him  to  summon  a  jury  to  assess  dam- 
ages under  the  compensation  clause  of  their  act,  in  which  the 
sheriff,  undersheriff  and  coroner  only  were  mentioned  (7 
Will  4,  e  xxi.  s.  65;)  the  sheriff  summoned  a  jury  accord- 
ingly. At  the  inquisition  neither  sheriff  nor  undersheriff 
presided,  but  a  clerk  of  the  latter  assisted  by  a  barrister  as 
assessor.  Both  the  assessor  and  the  clerk  had  been  appoint- 
ed by  the  sheriff  his  deputies  for  this  purftose.  The  sheriff 
returned  the  verdict  and  judgment  (purporting  to  have  been 
token  and  delivered  by  himself)  lo  the  clerk  of  the  peace,  (by 
section  67),  to  be  deposited  amongst  the  records  of  the  quar- 
ter sessions,  and  to  be  deemed  record*  to  all  intents  and  pur- 
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poses.  The  220th  section  provided  that  no  proceeding  had 
in  pursuance  of  the  act  should  be  quashed  for  want  of  f>rm, 
or  be  removed  by  certiorari ;  it  was  held,  that  this  was  a 
proceeding  under  the  act,  because  it  originated  correctly  by 
the  warrant  to  the  sheriff,  and  therefore  was  not  removable 
by  cortiorari.  (Reg.  v.  Sheffield,  A.thton-tinder-Lyne  and 
Manchester  Rallw.  Co.,  1  Railw.  C.  537  ;  11  A.  &  E.  194  ; 
3P.&D.  111.) 

The  sheriff  may  appoint  one  deputy,  but  not  two  or  more 
deputies,  to  execute  a  writ  of  inquiry  ;  and  an  inquisition 
taken  before  two  undersheriffs  extraordinary  was  set  aside 
on  that  ground.  (Denny  v.  Trapnell,  2  ^VUs.  378;  see  11 
Ad.&  E.  201.) 

Where  an  act  of  parliament  for  making  a  railway  directed 
that  inquisitions  for  assessing  compensation  to  the  owners  of 
lands  required  by  the  company,  should  be  taken  before  the 
sheriff  of  the  county,  and  that  such  inquisitions  and  judg- 
ments thereupon  should  be  kept  by  the  clerk  of  the  peace 
among  the  records  of  the  county,  and  be  deemed  records  to 
all  intents,  &c.  (see  8  &  9  Viet.  c.  18,  s.  50,  ante,  p.  288) : 
it  was  held,  first,  that  certiorari  lies  even  after  judgment ; 
second,  that  the  rule  to  show  cause  why  the  certiorari  should 
not  issue  was  properly  directed  to  the  clerk  of  the  company. 
(Reg.  v.  Manchester  and  Leeds  Railw.  Co.,  1  P.  &  D.  164  ; 
8  Ad.  &  El.  413.) 

An  affidavit  for  a  certiorari  to  remove  an  inquisition  taken 
to  assess  compensation  under  a  railway  act,  should  set  out  an 
exact  copy  of  the  inquisition,  or  account  for  the  omission. 
Such  an  affidavit  should  also  distinctly  set  out  particular 
'facts  sufficient  to  raise  a  question  of  law  and  a  presumption 
of  error  in  the  inquisition.  An  affidavit,  therefore,  which, 
after  reciting  that  the  inquisition  stated  certain  lands  were 
authorized  to  be  taken  under  the  act,  added  generally,  "  which 
deponent  asserts  is  not  the  fact,"  is  sufficient.  But  words 
not  amounting  to  a  categorical  allegation  are  insufficient. 
(R'g.  v.  Manchester  and  Leeds  Railw.  Co.,  3  N.  &  P. 
439  ;  8  Ad.  &  E.  413.)  Where  a  party  has  once  failed,  on 
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MOOunt  of  tin-  in-nlli  inx-y  ••}'  his  affidavits,  to  ohuiii  a  rule 
far  a  certi  Turi,  thec-mri.  in  the  exercise  of  its  discretionary 
power  OV«T  pr  •«•«  •  c.-rti  -rari  will  nut  all  .w  him  to 

w  hi*  appliraii  n   "i,  amended  alli-laxit*.     (Si  C.  1  P.  <fc 

hi  .  -    M.   A:  E.  41:*;  *       /,'    •.    v. 

'.      //  IIV.«/f/-/i  /{ailio.Co.,  I    D.iv.   it    M.   471;  a///c  p. 

<),i  an  application  f»r  u  «•«  r;i  -r.ni  tin-  »•  mrt    will  take 

..insiilfruli.ii  the  e  »u  luct  <if  thr  party  applying.      (/•' 
T.  Committee- Men  for  South   llo'luiul  Drainage,  8  Ad.  & 

.9.) 

A  certi  >rari  will  n  >t  l>c  ^ni'it'- 1  t  >  brin^j  apthe  in  juiHiti  >n  Drfecu  in 
of  a  c  iinpeii»ati  »n  jury,  unless  delV-fts  in  the  iin|iiisiti  >n  f>e  ^2-i"»le011 
positively  swnrn  t«>.  Thus,  where  a  statute  («J  &,  7  Will.  4,  «worn  u>. 

•  •  1  that  a  railway  company  shouhl  not  take 
>  unless  set  <»ut  in  a  sciic  lule  t »  the  act,  or  certified  by 
justices  to  have  been  omitted  hy  mistake,  it  was  held  not  suf- 
ficient to  show  that  the  lands,  which  were  the  subject  of  the 
in'iiiiMti  >n  were  not  in  the  schedule,  without  negativin<:  the 
fact  of  the  certificate  ;  nor  to  assert  generally,  in  addition  to 
such  statement,  that  the  act  did  not  authorize  taking  the 
lands  ;  nor  to  allege  further,  that  certain  objections  were 
made  in  a  protest  delivered  before  the  taking  of  the  inquisi- 
tion, which  were  now  in  general  terms  sworn  to  be  true.  If 
the  objection  be  to  the  form  of  the  inquisition,  a  copy  should 
be  set  out,  or  it  should  be  sworn  that  the  deponent  could  not 
procure  a  copy  ;  and  he  should,  in  the  latter  case,  swear  pos- 
itively on  information  and  belief.  It  is  not  enough  to  swear 
44  that  he  objects  "  that  the  inquisition  does  not  contain  cer- 
tain requisites  pointed  out.  The  granting  a  certiorari  is 
n.. i-:.  :  |  •!.••!.  •:  .i,.  ;!,  |gjh  ti..-i.-  Hi  fetal  fafcili  M  ti"- 
face  of  the  proceedings  which  it  is  sought  to  bring  up.  It 
U  almost  an  invariable  rule  that  where  a  party  applying  for 
a  certiorari  fails  from  incompleteness  in  his  affidavits,  he  will 
not  have  a  cerliorari  granted  to  him  upon  fresh  affidavits 
supplying  the  defect,  as  in  the  case  of  the  defects  above 
mentioned,  especially  if  he  appears  to  have  suffered  no  inju- 
ry or  to  have  assented  to  the  proceedings  below.  R«g.  T. 
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Manchester  and  Leeds  Railw.  Co.,  8  Ad.  &  E.  413 ;  3  N. 
&P.  439;  P.  &D.  1G4.)  (1) 

Ofp'-orred-        (1)  The  reservation  in  the   act  of  incorporation   of  the  right 

inSs  !>y  qu°    to  the    Legislature   to   repeal   the  charter    to    a   limited  extent, 
warruatu. 

leaving  power  to  the  Corporation  to  wind  up  its  concerns,  does 
not  impair  the  right  to  proceed  against  the  Corporation  by 
quo  warmn/o,  in  case  the  Legislature  does  not  exercise  its 
right.  (Grand  Gulf  Railroad  ami  Banking  Co.  v.  Stzte,  10 
Smedes  &  Marshall  428.)  See  also  the  Mate  v.  Boston,  Con- 
cordand  Montreal  Riilroad  Co.,  25  Vermont  433,  where,  upon  a 
quowtrranto,  it  was  held,  that  a  Railroad  Corporation  of  a  sister 
fctate,  who  by  the  terms  of  their  charter  might  purchase  and  hold 
lands  to  a  given  amount,  had  the  right  to  purchase  and  hold  lands 
in  this  State  for  the  use  and  accour.uodation  of  their  railway,  the 
terminus  being  upon  the  line  of  the  State;  and  that  this  was  nut 
the  exercise  of  their  Corporate  Franchise  within  this  State. 


IV.   Of  Contracts  with   Railway  Companies  for  the 
Execution  of   Works. 

The  necessity  of  completing  railway  works  by  a  particular 
time,  which  is  usually  prescribed  by  the  railway  act,  makes 
it  apparent  that  it  is  desirable  that  the  company  should  be 
F  *585  1  *releived  from  entering  into  bickerings  from  time  to  time  with 
the  contractor,  whether  he  be  carrying  on  the  work  in  a 
satisfactory  manner  or  not.  With  this  view  the  company 
usually  reserve  the  liberty  to  exercise  an  arbitrary  power  to 
eject  the  contractor  after  notice,  and  his  making  default  in 
proceeding  with  the  works.  And  in  order  that  the  contractor 
may  not  misapply  the  money  with  which  he  is  supplied  for 
the  purpose  of  executing  the  work,  the  contract  usually  pro- 
vides that  the  work  shall  be  done  to  the  satisfaction  of  given 
individuals,  or  otherwise  there  shall  be  no  payment  or  a  re- 
stricted payment.  Stipulations  imposing  penalties  on  con- 
tractors for  default  in  executing  works  are  common  and 
binding,  for  without  such  stipulations  the  engineers  would 
have  no  power  over  the  contractors.  It  is  of  the  utmost 
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importance  to  the  safety  of  mankind  tint  r.  always  should 
be  well  constructed;    anil  tlic  j  ul  lie  can  have  no  security 
that  they  are  well  constructed,  without  the  ju'l-rmentof  some    [  535  J 
eiiiim-ntly  scientific   man.       (Rangrr   v.    Great    Witttcrn 
Iw.  Co.,  1  Kailw.  C.  1  ;    8  Railw  C. 


The  plaintiff  entered  into  certain  contracts  with  a  railway  Contract  for- 
company,    whereby  it  was  agreed    (inli  r  <ili<i}  that  the  en-  p^,*^™^ 

r  of  the  aompnny  should,  every  fortnight,  ascertain  the  »«y  work*. 
ralue  of  the  work  done,  according  to  its  quality  and  relative 
proportion  to  the  whole  works,  and  that  the  plaintiff*  should, 
on  the  production  of  the  certificate  of  the  engineer,  receive 
80/.  per  cent,  of  such  value,  the  remaining  -<'/.  per  cent. 
being  reserved  l>y  the  company  until  such  reserve  should 
amount  to  4000A  That  if  the  engineer  should  not  he  satis- 
fied with  the  works,  the  company  should  be  enabled,  after 
notice  given  to  the  contractor,  and  his  default  in  complying 
therewith  fur  seven  days,  to  take  possession  of  the  works, 
and  thereupon  the  plunt  and  materials  of  the  contractor,  the 
value  of  the  work  done  and  not  paid  for,  and  the  reserve 
fund,  should  become  forfeited  to  the  company.  In  the  course 
of  the  work  the  company  advanced  several  sums  of  money 
to  the  plaintiff  upon  the  security  of  an  assignment  of  his 
plant  and  machinery  up  m  the  woiks  comprised  in  the  con 
tracts  and  of  the  reserved  fund.  The  company  having  given 
the  required  notice,  and  at  the  expiration  of  the  seven  days 
having  taken  possession  of  the  works,  plant  and  macl.inery, 
the  plaintiff  tiled  his  bill,  insisting  that  the  engineer  had  not 
so  estimated  the  works  as  to  give  the  plaintiff  the  801.  per 
cent,  to  which  he  was  entitled,  and  that  upwards  of  30,000/. 
was  due  to  him  under  the  several  contracts  for  works  actu- 
ally completed,  insuring  al.s  .  that  no  forfeiture  hud  been 
incurred  by  him,  and  praying  that  the  company  i,  i  .-l.t  elect 
to  permit  the  plaintiff  U»  complete  the  woiks,  or  otherwise 
that  the  contracts  might  be  considered  at  an  end  ;  and  pray- 
ing in  either  alternative  for  the  taking  of  accounts  between 
the  plaintiff  and  the  company.  The  company  having  de- 
murred for  want  of  equity,  it  was  decided  by  Lord  Gotten- 
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Contract,  for-  ham.  C.,  overruling  the  decision  of  Shadwell,  V.  C.,  that 
penaiUes^ail-  tne  ^acts  alleged  by  the  bill  if  proved  would  entitle  the 
way  works  p]ai,,tiff  to  relief  in  equity.  (Ranger  v.  Great  Western 
['5861  *Railw.  Co., '1  Railw.  C.  1;  13  Sim.  368.)  The  plaintiff 
amended  his  original  bill,  and  filed  two  supplemental  bills, 
and  thereby  stated  that  the  masonry  and  other  works  of  the 
most  expensive  kind  had  been  paid  for  at  the  price  of  interior 
masonry  and  works,  and  claimed  large  sums  in  respect  there- 
of; and  also  alleged  fraud  against  the  company  both  in  re- 
spect to  the  contracts  and  also  in  respect  to  the  certificates, 
and  prayed  relief  therefrom,  &c. :  it  was  held,  that  the  in- 
vestigation as  to  the  sufficiency  of  the  payments  to  the 
plaintiff  must  be  made  in  a  court  of  equity,  and  cannot  be 
made  in  a  court  of  law.  That  the  evidence  in  support  of  an 
allegation  of  fraud  must  be  very  clear,  and  that  it  is  not 
sufficient  for  the  contractor  to  show  that  the  statements  of  a 
company,  with  regard  to  the  nature  of  the  work  to  be  con- 
tracted for,  gave  imperfect  information,  but  he  must  also 
show  that  he  could  not,  with  reasonable  diligence,  have  ac- 
quired all  necessary  information.  That  clauses  contained  in 
contracts,  conferring  on  the  engineer  any  power  or  authority 
over  the  contractor,  will  not  be  considered  by  the  court  as 
fraudulent  or  void  on  account  of  the  engineer  being  a  share- 
holder in  the  company,  on  whose  behalf  such  contracts  were 
entered  into,  tor  the  contractor  might  have  ascertained  the 
jaet.  The  character  of  an  engineer  is  more  value  to  him 
than  his  interest  as  a  shareholder ;  and  in  every  question  as 
to  whether  the  work  was  properly  done  or  not  the  plaintiff 
was  bound  by  the  engineer's  opinion,  but  that  is  totally  dif- 
ferent from  the  question  of  fact,  what  quantity  of  work  had 
been  done,  and  what  payments  ought  to  have  been  made  for 
it.  That  the  engineer  can  decide  as  to  the  quality  of 
the  work  d<  ne.  but  cannot  decide  as  to  the  quantity  and 
amo"iit  of  such  work.  The  question  of  measurement  and 
calculation  will  be  entertained  and  decided  by  a  court  of 
equity.  That  where  the  plaintiff  has  entered  into  a  subse- 
quent contract  with  a  company,  the  court  will  not  direct 


roii  TIIK  rrrrfTiow  or  WORM*. 

the  amount  of  unliquidated  dnii)ap*»  rlairard  Conir»ei.  fcr. 

..  .  .          .       fcluir.  fraud. 

iii  respect  of  antecedent   grievance*,   but  will  consider  the  p«n.u,P.  ,.,|. 

new  contracts  at  •  r-  n,  unless  at  ih<   (in  < •  «>f  mnking  W*X  wolk§ 

them,  the  plaintiff  insisted  <.n  his  ad  verse  claims— the  pi.rtien 

being  at  li»>crty  to  proceed  at  law.    The  company,  by  their 

answer,  having  stated    tlmt  the  j  l.-iintiff  was  not  entitled  to 

a  settlement  of  the  accounts  until  all  the  works  should  hare 

been  complrtcd  :   it  was   held,    that    tin-  plaintiff  huving,  at 

the  hearing,  asked  for  a  settlement  of  accounts,  was  entitled 

from  the  admission  in  the  answer  (although  the  works  were 

completed  by  the  coupany  and   n«t   1-y    the  r.,t,tiact..r)  to 

hare  a  61  al  account    taken.     That  under  the  clause  of  f»r- 

feiture,  tlu  re  was  no  forfeiture   of  the  sums  necessary   to 

make  up  the  <  j  in  '!.«•  payments  under  the  certificate 

i  r  fifths  of  the  value  of  the  work  done;  and  the  court 
directed  an  iixjuiry  to  ascertain  whether  they  were  the  full 
sums  or  not.  \V  1  \  idonce  as  to  the  nature  of  masonry 

is  conflicting,  a  reference  will  be  directed  to  the  master  to 
inquire,  state  and  accurately  define  the  sorts  of  masonry 
*ith  respect  to  which  tin-  <|iir-tion  arises.  That  stipulations 
aa  to  penalties  in  contracts  for  railway  works  arc  binding  on 
•the  contractor.  Where  no  fraud  can  be  shown,  no  relief  »ill  ^  c 
be  granted  against  a  forfeiture  proxi.ic.l  i,.r  by  a  clause  in 
the  contract.  Where  it  had  been  agreed  that  the  provisions 
of  a  written  contract  should,  in  all  respects,  as  far  as  applica- 
ble, apply  to  an  unwritten  contract :  it  was  held,  that  stipu- 
lations as  to  forfeiture  contained  in  the  written  contract 
should  extend  to  and  form  part  of  the  unwritten  conti 

•srer  r.  Gnat  Westem  Itailw.  Co.,  8  Railw.  C.  L 
299 ;  1  Railw.  C.  1.)  It  is  understood  that  an  appeal  to  the 
House  of  Lords  in  this  case  is  now  (April,  1853)  pending. 
Of  the  difference  between  penalties  and  liquidated  damages, 
see  Alley  r.  Wtldott,  2  B.  d:  P.  846;  Hrilly  v.  Jb/iw,  1 
BiBg.  802;  8  Moore,  214;  Daries  r.  /*0*<0ft,  6  B.  &  C. 
216;  9  D.  &  R.  869;  Kemble  r.  Favrtf*,  8  M.  A,  P.  425  ; 
6  Bing.  141 ;  Hay*  r.  Anetll.S  King.  N.  C.  890;  7  Jfcott 
864 ;  8  Jur.  816 ;  and  Article  in  4  Jar.  666. 

VOL.  It.  81 
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We  have  already  seen  that   where  there  was  a   contract 

under  seal  for  doing  certain  works,  and  that  the  contractor 

had  done  more  work    than   lie  was  bound  to    perform  under 

I          -I     such  contract,  he  cannot  recover  for  such  extra  work  in  the 

absence  of  evidence  that  it  had  been  either   ordered   by  the 

company   or   sanctioned,    ratified,  or  adopted   by  them  in  a 

manner  authorized  by  the  special  act  or  by  the    Companies 

Clauses  Consolidation  Act.  (Homersham  v.  Wolverkainpton 

Waterworks  Co.,  6  Railw.  C.  790,  ante  p.  187,  n.) 

Assumption        "Where  an  account  has  become  so  complicated  that  a  court 

ofiurisiliction  . 

in  equity  in    °*  *aw  would  be  incompetent  to  examine  it  upon  trial  at  nisi 

ipuuersoi  ar-  pr{us  ^vith   all   necessary  accuracy,  the   Court  of  Chancery 
count  cogni- 
zable at  law.  will  assume  jurisdiction.     This  is  a  principle  on  which  courts 

of  equity  constantly  act,  by  taking  cognizance  of  matters 
which,  though  cognizable  at  law,  are  yet  so  involved  with  a 
complex  account  that  it  cannot  properly  be  taken  at  law, 
and  until  the  result  of  the  account,  the  justice  of  the  case 
cannot  appear.  (O'Connor  v.  Spaight,  1  Sch.  &  L.  309.) 

The  equitable  jurisdiction  in  matters  of  account  is  concur- 
rent with  that  of  courts  of  law,  and  no  precise  rule  can  be 
lai'l  down  as  to  the  cases  in  which  it  will  be  exercised,  the 
Court  of  Chancery  reserving  to  itself  a  large  discretion  up.>n 
the  subject,  in  the  exercise  of  which  it  will  pay  due  regard 
to  the  nature  of  the  case  *nd  the  conduct  of  the  parties,  and 
will  not  restrain  an  action  already  commenced  merely  en  the 
ground  that,  from  the  number  and  complexity  of  the  items  in 
the  account,  a  judge  at  nisi  prius  would  urge  the  parties  to 
refer  it.  An  injunction  in  such  a  case  was  refused  on  the 
ground  of  delay,  the  bill  not  having  Keen  filed  until  six 
months  after-the  action  was  commenced,  and  the  injunction 
not  moved  for  until  another  six  months  after  answer,  and 
when  the  cause  was  ready  for  trial  (\orlh-  Western  Kail- 
way  Co.  v.  Martin,  2  Phill.  C.  C.  758.) 

N.  an-1  S.  contracted  with  a  railway  company,  jointly  and 
severally,  to  execute  railway  works  according  to  specifica- 
tions and  prices  contained  in  a  former  contract  between  N. 
and  the  company.  S.  was  to  advance  the  money  necessary 
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for  the  execution  of  tlic  works,  and  to  receive  from  the  com- 
pany *all  monies  nccruin.'  due  from  them  in  respect  of  the  [  "588  J 
work*,  and  apply  them  in  discharge  of  N.'s  liabilities  UM  I«T 
hi*  contracts.  8.  became  a  bankrupt  at  the  completion  of 
works,  an  1  the  ompany,  after  paying  him  and  his  as- 
signees part  of  the  monies  due  from  them,  refused  to  account 
with  N.  f»r  the  balance;  whereupon  he  filed  a  l»ill  for  an 
account  ngain*t  them  and  S.'s  assignees  :  it  was  held,  that 
alth  m-h  tin-  ens,-  :hc  company  consisted  <>f  mutters 

cognir.il'l  yet,  as  there  were  c  unplica'ed   accuunts 

between  them  and  the  other  parties  respectively,  a  court  of 
equity  was  ui»rc  competent  to  take  them,  and  to  dispose  of 
tin-  whole  case,  than  a  court  of  law,  and  the  bill  wan  BUS. 
tained  a«  y.  ( T>iff  Yule  Ruilio.  Co.  v.  Niion  1 

II.  LC.i.  Ill;  see  F\>l*y  v.  Hill,  2  II.  L.  Ca.  45,  40.) 
Tnc  accounts  hav;  taken  in  t,  r's  office  in 

pursuance  of  the  a!>ove  decision,  it  was  held  by  Wigram, 
V.  C.,  up»m  excepti  >ns  t)  the  report,  that  a  direction  for  an 
account  of  extra  works  done  by  the  plaintiff,  under  and  by 
virtue  of  the  contract,  did  not  authorize  any  account  to  le 
taken  of  works  Bother  than  the  specified  works)  done  by  the 
contractor,  with  the  privity  of  the  oiup.my,  with  mt  written 
instructions  ;  but  that  the  ourt  would  give  the  plaintiff 
liberty  to  bring  his  action  at  law  against  the  company  in 
respect  of  w>rki  dine  without  such  instructions;  n>t, 
however,  relieving  him  against  the  legal  effect  of  the  lapse 
of  time  during  the  proceedings  in  equity.  (Niton  \.  Toff  Yale 
Ruilic.  Co.,  7  Hare,  13o.)  Whether  if  the  contractor  could 
not  in  c  rvcuant  recover  for  extra  works  done  for  the  com- 
pany wiih.ut  written  instructions,  he  might  not  recover  on 
assumptfit,  was  quc^ti  .m- 1.  (76.) 

The  executors  of  a  contractor  filed  a  bill  against  a  railway  Relief  cmnt. 
company,  and  their  secretary  and  engineer,  statin  '  that  he  had  **  where  en* 

ffinerrtwrti- 

entered  inn  a  contract  with  the  railway  company  to  make 
certain  parts  of  a  railway  at  a  fixed  price,  portions  of  which 
were  to  be  advanced  from  time  to  time,  on  account  of  the 
works  done  and  executed,  upon  the  certificate  of  the  engineer 
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Relief  srrant-  for  the  time  being  of  the  comp-inv,  and  the  balance  bein"  pay- 
ed where  en-        .  . 
g'neer'sceni-  al)'e  on  tnp  completion  of  the  works  upon  the  like  certificate. 

finite*  were    The  bill  alleged  that  the  engineer  refused  his  certificate  at 

u.iju-tly  .  .  . 

withheld.  the  instance  of  and  in  collusion  with  the  company.  It  sought- 
discovery  from  the  company  and  their  secretary  and  en- 
gineer, and  prayed  for  a  declaration  that  the  withholding  the 
certificate  was  a  fraud  on  the  plaintiff.  It  also  prayed  for  an 
account  against  the  company,  and  a  decree  for  payment  of 
what  should  be  found  due  to  the  plaintiff.  The  company, 
the  secretary,  and  the  engineer  separately  demurred  generally 
to  the  bill,  but  the  court  overruled  each  demurrer.  (M'lntosh 
v.  Great  Western  Railw.  Co.,  2  De  G.  &  S.  758.) 

Lord  Cottenham,  C.,  in  affirming  this  decision,   observed : 
"  It  is  true  that  the  specification  and  contract  constitute  a  re- 
lationship between  the    plaintiffs  and  the  defendants,  which, 
if  correctly  acted  upon,  would  have  given  to  the  plaintiffs  a 
legal  right,  and  a   legal    right   only,  to  the    benefits  they 
claimed  by  this  bill.     But  if  the  facts  stated  in  the   bill  are 
[*589  J    *such  as,  if  true,    deprive  the  plaintiffs  of  the  means  of  en- 
forcing such  legal  rights,  and  if  those  facts  have  arisen  from 
the  conduct  of  the  defendants,  or  of  their  agent  so  recognised 
by  the  specification  and    contract,    and   now  used  for  the 
fraudulent  purpose  of  defeating    the   plaintiffs'  claim    alto- 
gether, the  defendants  cannot  resist  the  plaintiff's  claim    in 
equity  upon  the  ground   that  their  remedy  is    only   at   law ; 
nor  is  it  any  answer  to  show  that,    if  the  plaintiffs  cannot 
get  at  law  what  they  contracted  ror,   they  may  obtain  com- 
pensation in  damages.     It  is  no  answer  to  a  bill  for  specific 
performance  that  the   plaintiff  may  bring  an   action    for  da- 
mages for  a  breach  of  the  contract,  or  in  a  proper  case   for 
the  recovery  of  some  specific  chattels  that  damages  may   be 
recovered  in  trover, — the  language  of  pleading  is  not  that  the 
plaintiff  has  no    remedy,  but  no  adequate  remedy  save  in  a 
court  of  equity.     It  is  therefore  no  answer  in  the  present  case 
for  the  defendants  to  urge  that  if  they  or  their  agent  have 
been  neglectful  of  what  they  undertook  to  do,  by    which  the 
plaintiffs  have  suffered,  they  may  be  liable  ill  damage  to  the 
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plaintiff*.     They  contracted  for  a  specific  thin?,  and  are  not 
bound  t«.  take  that,  or  something  in  lieu  of  it,    if  such  other 

l  be  not  what  thin  court  considers  as  a  fair  equivalent.  *• 
I  do  not  therefore  consider  that  any  answer  it  given  to  the 
pUintiftV  ri?ht  to  file  a  bill  in  this  court  by  showing  that 
the  gram  I  upm  which  they  seek  their  right  so  to  do, 
namely,  the  being  Tmrred  of  tlu-ir  legal  remedy  by  the  con- 
•f  tin-  -1»  (Vndanta,  may  suhjrct  tin-in  to  damages  at 
law."  (Mlntoth  v.  Great  Western  K>nlu>.  Co.,  2  Hall  & 

M.     A   '.   74.) 

A  railway  contractor  entered  into  two  distinct  contracts 
1  and  No.  8)  with  a  company,  for  the  performance  of 
works  wholly  unconnected  and  distinct.  The  contractor 
brought  his  action  at  law  to  recover  a  balance  on  contract 
No.  1.  The  company  filed  their  bill,  alleging  complexity 
in  the  accounts,  and  that  the  accounts  of  contract  No.  1  and 
contract  No.  3  had  become  blended,  and  that  a  court  of  law 
could  not  properly  adju  I'tcate  upm  them,  and  praying  th  it 
the  accounts  might  be  taken  in  the  Court  of  Chancery,  and 
for  an  injuncti  m  to  restrain  the  action.  The  contractor,  by 
his  answer,  denied  the  complexity  and  the  blending  of  the 
account  A,  but  admitted  that  he  had  received  various  large 
sums  of  money,  which  the  company  had  appropriated  to  con- 
tract No.  1.  other  large  sums  which  the  company  had  ap- 
propi  contract  No.  8,  and  other  large  sums  which  the 

company  had  not  appropriated  to  either  contract,  but  which 
he  had  appropriate  1  partly  to  contract  No.  1  and  partly  to 
contract  No.  3.  It  was  hel-1,  refusing  to  dissolve  the  injunc- 
tion which  had  been  granted  by  the  court  below,  that  the 
question  of  the  contractor's  ri^ht  to  appropriate  the  general 
payments  as  he  had  done  had  blended  the  account*,  and  in- 
volved the  necessity  of  going  into  the  accounts  of  contract 
No.  8.  (South  Eastern  Railw.  Co.  v.  Brofd**,  14  Jur.  795 
S  Mae.  dc.  G.  8.)  Besides  the  claims  which  were  covered 
by  the  declaration  in  the  action,  and  which  the  court  con- 
sidered 'proper  subjects  of  action,  the  contractor  claimed,  in  [ 
Uie  schedule  to  the  answer,  divers  sums  of  money  for  "  general 
expedition  in  the  works,"  for  " losses  occasioned  by  delays," 
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Relief  grant-  for  "loss  of  profit  by  reduction  of  quantities  of  works,"  and 

ed  where  en         .,  , 

g neer's certi-     'or  other  bre.vches  or   an  I  deviations   from   the  contracts  , 

ficaies  were    jt  seems  that  these  were  such  claims  as  a  court  of  law,  sitting 
unjustly 

withheld.       at  nisi  prius,  could  not  properly  dispose  of.     (11).) 

Contractors  agreed  to  perform  certain  works  for  a  railway 
company  within  a  certain  time,  and  were  to  be  paid  from 
["  590  J  time  to  time  for  the  work  certified  by  the  company's  en- 
gineer to  have  been  duly  performed.  In  default,  the  com- 
pany were  to  be  at  liberty  to  take  possession  of  the  works 
and  of  al)  the  contractors'  plant  and  materials.  Some  delay 
in  performing  the  works  was  occasioned  by  the  acts  of  the 
engineer,  not  repudiated  by  the  company,  and  the  rate  of 
proceeding  with  them  was  distinctly  varied  by  him.  The 
company  afterwards  gave  notice  to  the  contractors  that  they 
were  not  proceeding  to  the  satisfaction  of  the  company,  and 
they  soon  afterwards  took  possession  of  the  plant  and  mate- 
rials. The  contractors  filed  a  bill,  alleging  that  certificates 
had  been  unjustly  withheld,  and  the  payments  had  impro- 
perly fallen  into  arrear,  and  it  prayed  that  accounts  might 
be  taken  of  what  was  due  to  them,  and  for  an  injunction  to 
restrain  the  company  from  taking  the  works  and  plant.  A 
demurrer  for  want  of  equity  was  overruled,  but  upon  the 
company  consenting  to  the  removal  of  the  plant  by  the 
plaintiffs,  a  morion  afterwards  made  for  an  injunction  was 
refused,  the  plaintiffs  having  failed  to  establish  a  case  of  mala 
Jii/es  against  the  company  or  their  engineer.  (  Warring  v. 
Manchester,  Sheffield  and  Lincolnshire  Railw.  Co.,  2  Ilall 
<fcT.  239;  7  Hare,  482.) 

Disputes  having  arisen  between  a  railway  company  and  a 
contractor  employed  in  making  the  railway,  the  company 
insisting  upon  a  right  under  the  contract,  owing  to  the  al- 
leged default  of  the  contractor,  to  discharge  him,  take  pos- 
session of  the  line  and  materials,  and  complete  the  works 
themselves  ;  and  the  contractor  resisting  such  claim,  imputing 
the  backward  state  of  the  works  to  the  acts  of  the  company, 
and  holding  forcible  possession,  collisions  occurring  between 
the  workmen  of  the  two  parties,  each  being  charged  with 
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the  operations  of  the  other,  ami  the  completion  and 
;ig  of  the  railway  for  traffic  lieing  in  tin?  meantime  de- 
layed,  the   court,  on  MII  of  the  company,  re- 
strained the  contractor   fr»m  continuing  on  the  line  or  in- 
terfering *ith  the  « j-eratioiis  of  the  company;    directed  an 
account  of  what   was  due  to  the  contractor  for  works  and 
materials  done   and   |>r  >\  id.  .1,   wit  limit  re^nrd  to  the  formal 
ticates  of  the  company's  engineer,  and  an  issue  to  try 
:  he  company,  at  the  time  they  proceeded  to  enter 
upon   tlu%    works  and  remove  the  contractor,  were  lawfully 
justified  in  so  doing ;  reserving  as  well  the  question  of  the 
right  of  the  contractor  to  compensation  fur  I  -ss  of  profit  on 
•cuted  works,  as  all  other  direct i  ns,  until  after  the  trial 
'and  the  report.  (East  Lancashire  Railw.  Co.  v.  Hattersley    \  »59l  I 
8  Hare,  72.) 

Clauses  have  been  frequently  inserted  in  agreements  with  f 
contractors,  that  on  their  becoming  bankrupt  or  insolvent  the 
property  in  certain  chattels  emj  1  >yed  in  railway  works  shall  contractor. 
pass  to  the  company  at  once,  but  upon  the  legality  of  such 
clauses  questions  have  been  raised.  The  general  distinction 
seems  to  be,  that  the  owner  of  property  may.  on  alienation, 
qualify  the  interests  of  his  allicnee,  by  a  condition  to  take  ef- 
fect on  bankruptcy,  but  cannot  by  <  r  otherwise 
qualify  his  own  interest  by  a  like  condition,  determining  or 
controlling  it,  in  the  event  of  his  own  bankruptcy,  to  the  dis- 
appointment or  delay  of  his  creditors ;  i\\ejns  dixponeitdi, 
which  for  the  fir*t  purpose  is  absolute,  I'ciu^,  in  the  latter 
instance,  subject  to  the  disposition  prescribed  by  law.  (  II  '//- 
so*  T.  Greenwood,  1  Swanst.  481,  note;  /to  d.  Hunter  r. 
<inllirr*.  -1  T.  &  U.  133.)  Lord  Abiugcr,  C.  B.,  was  of  opi: 
that  a  person  has  no  power  to  make  a  contract  which  a 
his  bankruptcy  shall  vest  in  other  persons  the  property  which 
upon  his  bankruptcy  will  vest  in  his  assignees.  A  contract 
that  certain  goods  shall  become,  in  ease  of  bankruptcy,  the 
property  of  other  parties,  if  they  so  choose,  is  not  binding  on 
the  assignees  of  the  bankrupt,  who  at  the  moment  of  the  sol 
of  bankruptcy  are  entitled  to  all  the  bankrupt  was  then  pos- 


contractor. 
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Stipulations   sessed  of.     ( Tripp  v.  Armitage,  4  Mees.  &  W.  687.     See 
Clark  v,  Bulmer,  11  Mees.  &  W.  243.) 

By  the  contract  with  the  Great  Western  Railway  Com- 
pany for  making  the  Box-Hill  tunnel  it  was  provided,  in 
case  the  contractors  should  become  insolvent,  be  declared 
bankrupts,  or  fi  om  any  cause  riot  referable  to  the  company 
should  be  prevented  from  or  delayed  in  proceeding  with  and 
completing  the  works,  the  company  might  give  a  notice  re- 
quiring the  contractors  to  do  the  same,  and  if  they  neglected 
to  comply  with  this  for  seven  days  after  notice,  the  company 
might  proceed  with  the  works  ;  in  which  case  the  monies 
already  advanced  for  that  work  or  materials  already  done  or 
provided  by  the  contractors,  were  to  be  considered  as  a  full 
payment  for  all  work  done  or  materials  then  provided,  and 
the  balance  due,  as  well  as  the  tools  and  materials  then  de- 
livered and  provided  for  the  purpose  of  the  work,  should 
become  absolutely  the  property  of  the  company.  A  delay 
having  occurred  in  the  prosecution  of  the  works,  the  com- 
pany gave  a  notice  on  the  llth  April,  which  would  expire 
on  the  18th  ;  on  the  17th  the  contractor  committed  an  act  of 
bankruptcy,  and  on  the  18th  the  company  entered  on  the 
works :  it  was  held,  in  an  action  of  trover  brought  by  the 
bankrupt's  assignee  against  the  company  for  the  tools  and 
materials  which  were  on  the  works  on  the  17th,  that  he  was 
entitled  to  recover.  A  great  deal  of  argument  was  urged  on 
both  sides  for  and  against  the  validity  in  law  of  the  agree- 
ment, under  which  the  company  contended  that  the  property 
in  the  articles  in  question  had  passed  to  them,  but  upon  that 
the  court  did  not  express  any  opinion  because  the  bankruptcy 
had  occurred  before  the  bankrupt  had  committed  any  default 
[  *5£2  J  *within  the  meaning  of  the  clauses  in  the  agreement;  before 
therefore  the  company  could  act  on  them  and  take  posses- 
sion ;  and  the  operation  of  them  was  interrupted  even  if  they 
were  legally  valid  in  their  first  form.ition.  The  right  to  use 
the  materials  and  the  tools,  and  the  vesting  of  the  property 
in  the  defendants,  were  both  dependent  on  an  election  to  be 
made  by  them  after  the  default  made  by  the  contractors,  and 


roii  THE  rxKctmoN  or  WORKS. 

that  default  was  the  neglecting  to  proceed  for  seren  days 
after  the  notice  given.  On  the  sixth  day  no  default  had 
been  made.  The  defendants  on'  that  day  could  make  no 
•Unrinn  iini  mil  1  n  t  i  lit  i  The  property  <li«l  not  rest  in 
them;  bat  on  that  day,  by  relation,  the  till.-  <>f  the  assignees 
was  completed.  (/foueA  v.  fir  eat  Western  Railw.  Co.,  2 
Rail*.  C.  505.) 

A  railway  company  contracted  with  R.   that   R.  should  A 
build  a  bridge  for  the  company  on  their  railway  :   R.  was  to  ™  ^JU 
provide   implements  and  materials ;    and,  if  the   company's  on  the  tool* 
architect  considered  that  R.  did  not  proceed  with   proper 


expedition,  the  company,  on  seven  days'  notice,  might  em-  tractor. 
ploy  other  or  additional  workmen,  and  in  that  case  might 
use  the  implements  and  materials  of  R.  which  for  the  time 
being  should  be  used  by  R.  in  or  a)>out  the  works  ;  and  R. 
was  to  repay  all  additional  expenses.  The  company  were  to 
have  a  lien  on  the  implements  and  materials  which  for  the 
time  being  should  be  upon  the  ground  whereon  the  bridge 
was  to  be  built,  as  a  security  for  the  completion  of  the  works, 
R.  undertaking  to  execute  such  deeds  as  counsel  for  the 
company  should  advise  for  confirming  the  lien  and  security. 
A  fiat  of  bankruptcy  issued  against  R.  on  the  31st  July,  on 
which  day  the  company  took  possession  of  the  implements 
and  materials  used  by  R.  in  building  the  bridge.  On  the  1st 
August  the  company  gave  notice  as  provided:  on  the  2d 
August  they  commenced  completing  the  bridge,  and  in  so 
doing  used  some  materials  and  detained  the  rest  1.  It  was 
held  that  the  agreement  was  lawful,  not  being  made  in  con- 
templation of  bankruptcy.  The  contract  had  no  professed 
or  necessary  reference  to  the  event  of  bankruptcy  ;  and  as- 
suming the  solvency  of  the  contractors,  and  that  bankruptcy 
was  not  in  their  contemplation,  and  that  they  were  the  own- 
ers of  the  chattels  to  be  affected  by  the  deed,  they  might 
certainly  stipulate  with  regard  to  them,  as  the  contractors 
had  by  that  instrument.  2.  That  the  company  were  not 
entitled  to  use  the  implements  and  materials  till  the  expira- 
tion of  the  seven  days'  notice,  and  that  the  previous  use  was 
vol..  II. 
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a  conversion.  3.  That  they  -were  entitled  after  the  seven 
days  to  use  all  implements  and  materials  used  by  the  con- 
tractor on  any  part  of  the  works  for  constructing  the  bridge. 
4.  That  they  were  entitled  to  a  lien  upon  all  such  implements 
and  materials  so  used,  as  were  upon  any  land  possessed  by  the 
company,  on  which  the  building  of  the  bridge  was,  in  a  pop- 
ular sense,  being  carried  on ;  but  not  to  a  lien  upon  the 
materials  of  a  temporary  railway  constructed  for  bringing 
articles  to  the  bridge  from  an  adjoining  river,  nor  to  a  crane 
at  the  end  of  such  temporary  railway,  not  being  on  the  com- 
f  «-qq  -i  pany's  "land.  5.  But  these  last  materials  were  liable  to  be 
used  by  the  company  as  above.  6.  That  these  rights  of  the 
company  were  not  invalidated  by  the  possession  of  the  bank- 
rupt under  stat.  6  Geo.  4,  c.  16.  s.  72,  (see  now  12  &  13 
Viet.  c.  106,  s.  125,),  he  being  the  true  owner.  7.  Nor  by 
other  implements  and  materials  so  used  having  been  remov- 
ed without  any  objection  from  the  company's  authority,  the 
lien  being  a  shifting  one,  and  attaching  to  such  articles  as 
were  brought  from  time  to  time,  and  ceasing  as  to  such  only 
as  were  removed.  8.  Nor  by  the  implements  and  materials 
not  being  scheduled.  9.  The  assignees  of  R.  having  brought 
trover  against  the  company  for  all  the  implements  and  ma- 
terials above  mentioned,  the  defendants  pleaded  the  contract 
specially,  and  alleged  that  the  implements  and  materials 
were  brought  and  used  for  the  bridge,  and  were  on  the  ground 
whereon  the  bridge  was  to  be  built,  and  that  the  defendants 
had  possession  by  R.'s  permission  and  continued  to  possess 
under  the  lien.  On  replication  de  injuria,  it  was  held  that 
the  defendants  were  entitled  to  judgment,  although  the  facts 
did  not  bring  all  the  articles  to  which  the  declaration  applied 
within  the  lien,  the  plaintiffs  not  having  new  assigned. 
(Hawthorn  v.  Newcastle,  frc.,  Railw.  Co.,  3  Q.  B.  R.  734, 
735;  2  Railw.  C.  288.  See  Crowfoot  v.  London  Dock  Co., 
2  C.  &  M.  637  ;  4  Tyr.  967.) 

,   .  In  an  action  brought  to  recover  a  sum  of  money  under  two 

contract  to     deeds  of  covenant,  the  declaration  stated,    that  in  considera- 
wwkl'with-  tion  of  the  sum  of  258,629*.  105.  6rf.  the  plaintiff  undertook 


TIIK    EXKCtfTION   OF   WORK*. 

to  nuke  a  oertain  mil  way  for  the  defendant*;  that  afterward*  ">  • 

. 

and  during  the  progress  of  the  work  the  plaintiff  agreed  to 
eonplete  the  railway  by  the  1st  June,  1840,  in  consideration 
of  the  defendants  paying  to  him  tho  farther  sum  of  15,000/. 
lor  such  expedition,  on  being  provided  by  tho  defendants 
with  rails,  chairs,  blocks,  «tc.  to  complete  the  same  by  the 
1st  June;  provided  that  if  the  plaintiff  should  not  complete 
the  railway  by  the  1st  June,  he  should  pay  to  the  said  de- 
feadants  the  sum  of  800/.  for  the  said  1st  June,  and  the 
like  son  for  every  succeeding  day  until  the  whole  should 
have  been  completed.  Breach,  nonpayment  of  the  money 
by  the  defendants.  Plea,  as  to7500/.  parcel  of  the  15,0001., 
the  plaintiff  did  not  complete  the  railway  by  the  1st  June, 
and  that  by  his  failing  to  do  s»  f>r  twenty-four  days  the  de- 
fendant* had  a  right  to  deduct  the  sum  of  7500/.  from  the 
•am  to  be  paid  to  him.  Replication,  that  the  plaintiff  was 
not  liable  to  pay  modo  et  forma.  It  was  proved  that  the 
plaintiff  did  not  finish  the  railway  until  twenty-four  days 
ufur  tin-  1st  Jum>.  I -ut  that  the  defendants  had  not  furnish- 
ed him  with  all  the  rails,  chairs,  &c.  The  learned  judge  di- 
rected the  jury  that  the  defendants  were  bound,  as  a  condi- 
tion precedent  to  their  right  of  deducting  the  7,5001.  to  have 
furnished  the  plaintiff  with  the  rails,  chairs,  &c.  :  it  was 
held,  that  this  was  a  in  >n  ;  tint  the  covenants  were 

independent,  and  that  the  furnishing  of  the  rails,  chairs,  <tc. 
by  the  defendants  was  not  a  condition  precedent  to  their 
right  to  deduct,  and  that  the  only  question  being  whether 
the  railway  'was  completed  on  the  1st  June,  the  plea  was  es- 
taMished.  (Mlntoth  v.  Midland  Counties  Railw.  Co.  Law 
.1  .  1*45,  Exch.  838;  14  Mees.  &  W.  548;  8  Bailw.  C. 
780.) 

The  plaintiffs  agreed  with  the  defendants  to  manufacture  c\  .tract  to 
fur  them  certain  locomotive  engines  under  the  following 
contract :  Each  engine  and  tender  to  be  subject  to  a  per- 
formance of  a  distance  of  1000  miles  with  proper  loads ;  da- 
ring which  trial  Messrs.  8.  &  Go.  (the  plaintiffs)  are  to  be 
liable  to  any  breakage  which  may  occur,  if  arising  (rum  de- 
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fective  material  or  workmanship,  but  they  are  not  to  be  re- 
sponsible for  nor  liable  to  the  repair  of  any  breakage  or 
damage,  whether  resulting  from  collision,  neglect  or  misman- 
'  -I  agement  of  any  of  the  company's  servants,  or  any  other  cir- 
cumstances, save  and  except  defective  materials  or  workman- 
ship. The  performance  to  which  each  engine  is  to  be 
subjected  to  take  place  within  one  month  from  the  day 
on  which  the  engine  is  reported  ready  to  start ;  in  default 
of  which,  Messrs.  S.  &  Co.  shall  forthwith  be  released 
from  any  responsibility  in  respect  of  the  said  engine  ;  the 
balance  to  be  paid  on  the  satisfactory  completion  of  the 
trial  and  release  of  Messrs.  S.  &  Co.  for  further  responsibil- 
ity in  respect  of  such  engine.  It  was  also  agreed  that  the 
fire-boxes  should  be  made  of  copper,  of  the  thickness  of 
7-16ths  of  an  inch  (and  they  were  accordingly  so  made,)  and 
that  the  best  materials  and  workmanship  were  to  be  used. 
The  engines  were  accordingly  delivered  to  the  defendants, 
and  performed  the  distance  of  1000  miles  within  the  month 
of  trial,  but  nine  months  afterwards  the  fire-box  of  one  of 
them  burst,  when  it  was  discovered  that  the  copper  had  been 
considerably  reduced  in  thickness  :  it  was  held  in  an  action 
against  the  defendants  for  the  balance  due  from  them,  that 
they  could  not  give  evidence  of  an  inherent  defect  in  the 
copper  (no  fraud  being  alleged),  since  by  the  terms  of  the 
contract  the  month's  trial  is  satisfactory,  was  to  release  the 
plaintiffs  from  all  responsibility  in  respect  of  bad  materials 
and  bad  workmanship.  (Sharp  v.  Great  Western  Railw. 
Co.,  9  Mee.  &  W.  7  ;  2  Railw.  C.  722.) 

Construction      An  indenture  between  the  plaintiffs  and  the  defendants  (a 

of  a  contract  ra^way  company),  after  reciting  that   the  defendants  were 

railway         desirous  of  being  supplied  with  350,000  railway  sleepers  and 

sleepers.        tkat  ^  piaintiffs  were  willing  to  supply  them   according  to 

the  terms  of  a  specification  and  tender,  contained  a  covenant 

by  the  plaintiffs  that  they  would  supply  the   sleepers  within 

the  time  specified,  "  as  and  when  and  in  such  quantities  and 

in  such  manner,"  as  the  engineer  of  the  company,  by  order 

in  writing,  "  from  time  to  time  or  at  any  time  within  the 
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d  by   the  specification,  sin  ml-  1  The  Coe*n«ia« 

stated  that  tin-  number  of  aUtptrs  required  was  u, 


850,000  ;  that  one  half  would  hare  to  be  deliver.  1  in  1-17, 
and  the  remainder  by  Midsummer,  1848.  The  deed  also 
contained  provisoes  that  the  engineer  might  vary  the  times 
of  delivery  ;  that  the  company  should  retain  liOOO/.  in  their 
hands  as  a  security  fur  the  performance  of  the  contract,  and 
•hoold  pay  it  over  within  two  months  after  all  the  sleepers 
*had  been  delivered  ;  and  that  the  contract  might  be  put  an  r  •KQC  i 
end  to  upon  default  urn  !»•  by  the  plaintiffs,  or  upon  their  bank- 
ruptcy or  insolvency  :  it  was  held,  first,  that  there  was  an 
implied  covenant  on  the  part  of  the  company  to  take  the 
whole  number  of  350,000  sleepers  :  it  was  held,  secondly, 
that  an  order  by  the  engineer  was  a  condition  precedent  to 
any  delivery  of  the  sleepers  by  the  plaintiffs  ;  thirdly,  that 
the  company  were  bound  to  cause  such  order  to  be  given  with- 
in the  time  limited  by  the  sp«  >;  fourthly,  that  al- 

though the  engineer  hud  power  to  alter  the  time  for  the  de- 
y  of  the  sleepers,  such  power  was  to  be  exercised  within 
the  period  limited  by  the  specification  ;  and  fifthly,  that  the 
engineer,  as  to  matters  in  which  he  had  a  discretion,  e.  g.  as 
to  varying  the  time  of  delivery  of  the  sleepers,  stood  in  the 
position  of  an  arbitrator  between  the  parties,  but  as  to  giv- 
ing the  order  for  the  delivery,  he  was  a  mere  agent  of  the 
company.  In  an  action  upon  the  above  deed,  on  the  ground 
that  the  company  had  not  given  any  order  for  the  delivery 
of  sleepers  within  the  specified  period  :  it  was  held,  that  it 
was  necessary  to  aver  readiness  and  willingness  to  deliver 
them,  as  the  plaintiffs  were  not  bound  to  be  ready  and  will- 
ing until  the  order  was  given.  (Great  Northern  Railway 
Co.t  T.  Harrison  (in  error)  16  Jur.  565  ;  S.  C.  in  court  be- 
low, 16  Jur.  465  ;  21  Law  J.  C.  P.  89.) 

The  Great  Western  Railway  Company  contracted  with  the 
plaintiff  that  a  certain  quantity  of  ballast  should  be  excava- 
ted, broken,  carted,  &c.  By  a  subsequent  contract  it  was 
further  agreed  between  the  parties  that  the  ballast  should 
be  properly  tt  screened,  »  to  the  satisfaction  of  the  oompany'i 
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engineer,  and  that  an  increased  price  should  be  paid  for  the 
ballast  so  screened.  In  action  brought  by  the  plaintiff 
against  the  company  for  work  done  under  these  contracts, 
there  was  no  evidence  that  the  screening  was  to  the  satis- 
faction of  the  company's  engineer,  and  the  judge  told  the 
jury  that  if  the  ballast  was  not  screened  to  the  engineer's 
satisfaction  they  should  find  for  the  defendants.  The  jury 
found  for  the  plaintiff,  and  the  court  therefore  granted  a  rule 
for  a  new  trial.  (Parkes  v.  Great  Western  Railw.  Co., 
6  Jur.  628,  C.  P.  ;  3  Railw.  C.  17.)  But  inasmuch  as  the 
verdict  did  not  appear  so  perverse  as  to  be  deliberately  with 
determination  against  the  judge's  direction,  the  rule  was 

granted  only  on  the  payment  of  the  costs  of  the  former  trial. 
(76.) 

In  actions  against  persons  on  contracts  arising  out  of  rail- 
way matters,  the  particulars  of  demand  must  be  as  explicit 
as  possible.  (Prichard  v.  Nelson,  Law  J.  1847,  Exch  207  ; 

5  Railw.  C.  20  ;  see  Rennie  v.  Beresford,  15  Mee.  &  W.  78; 
4  Railw.  C.  129  ;  8  D.  &  L.  470 ;  Higgins  v.  Ede,  15  Mee 

6  W.  76  ;  3  D.  &  L.  464.)     (1) 

(1)  Where  an  estimate  signed  by  the  engineer,  who  made  it, 
Duty  of  Su-  was  presented  to  the  superintendent  of  the  Gettysburg  Extension 

permdentto    Of  tne   Pennsylvania   Railroad,   it   bacame   his   duty   under  the 

pay  estimate 

signed  by  en-  terms   of    the    contract,    as    disbursing   officer,    to   pay   it.      He 

gineer.  had  no  power  to  control  the  engineer,  nor  could  he  enquire  into  the 

propriety  of  the  data  upon  which  the  calculations  were  made.  The 
duty  of  the  superintendent,  as  an  intermediate,  is  ministerial ;  and 
having  no  power  to  withhold  payment,  the  estimate  was  a  voucher 
for  the  disbursement,  which  must  be  allowed.  ( Commonwealth  v. 
Clarkson,  3  Barr.  277.) 

In  an  ordinary  case,  the  contractor  to  do  works  for  incor- 
Liability  of  porated  companies  is  not  to  be  considered  as  a  servant,  but  a 
contractor  person  carrying  on  an  independent  business,  such  as  the 

for  damage 

occasioned     company  are  fully  justified  in  employing  to  perform   works 

enVworks      which  they  cannot  execute  for  themselves,   and  who  are  well 

[*596  J    known  *as  performing  them.  (Laugher  v.  Pointer,  5  B.  &  C. 
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547  ;   KnmUfMm  v.  Murray,  8  Ad.  &  E.  100 ;   Quantum  r.  LW 
It  W.  499;  MiUigan  v.  WWffe,  12  Ad.  E.109;  " 


v.  CHbitt.  i'.M.r.  A:  W.  Tin.)     |jy  a  local  act(8&4  J 

commissioner*  were  n  i  II >r  improving  a  navi-  work* 

p\ti»n,  nil  their  powers  to  be  executed  by  the  majority  present 
at  a  meeting  of  n-'t  fewer  than  three.  They  were  not  to  be 
personally  liable  on  contracts  made,  or  for  damages  incurred  in  .  ggg  -i 
relation  to  anything  done  in  pursuance  of  the  act,  but  might 
be  sued  in  the  name  of  their  clerk.  The  commissioners,  at 
••tin^  ''"ly  nt'l''«  r*'>"lvf«l  to  accept  a  tender  for  executing 
works  in  pursuance  of  tin-  art.  their  « I-  rk  thereupon  drew  up 
a  contract  according  to  the  tender,  ami  it  was  afterwards 
signed  by  the  contractor.  It  purported  to  be  made  by  A., 
B.  and  ('.,  "  being  three  of  the  commissioners  "  appointed 
for  putting  the  act  in  execution,  and  recited  the  previous 
resolution  :  Uit  it  did  not  appear  (unless  as  before  mentioned) 
that  the  contract  was  executed  or  sanctioned  l.y  the  major- 
ity of  a  regular  meeting  :  it  was  held,  that  the  contract  made 
inconsequence  of  the  above  resolution  was  a  contract  enter- 
ed into  by  the  commissioners  in  execution  of  their  office  ; 
ami  that  they  were  liable,  ami  mi^ht  !.»•  sued  in  the  name  of 
their  clerk,  for  damage  negligently  done  by  the  contractor  to 
third  persons  in  execution  of  such  contract  The  contractor 
in  executing  part  of  the  work  contracted  for  (the  diversion 
of  a  creek)  made  a  drain,  which,  from  a  defect  in  the  materi- 
als, could  not  resist  water  ;  and  without  having  any  author- 
ity to  do  so,  he  turned  in  the  water,  which  broke  through  and 
flooded  the  neighboring  land.  The  drain  was  not  finished  at 
the  time,  but  it  did  not  appear  that  anything  further  was 
about  to  be  done  for  the  purpose  of  securing  it,  if  the  mis- 
chief had  not  happened.  In  an  action  on  the  case  against 
the  commissioners  (sued  by  their  clerk),  the  declaration  stat- 
ed that  they  made  the  diversion  and  executed  the  works  so 
negligently,  that  in  consequence  thereof,  and  from  no  other 
•MM,  the  water  broke  through  and  flooded  the  plaintiff's 

~  * 

land :    it  was  held,  on  the  facts  above  stated,  the  defend- 
ant was  not  liable.      (All™  v.  //aytran/,  7  Q.  B.  960 ;  4 
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Liability  of   Railw.  C.  104).      The  doubt  in  this  case  was  raised  by  the 

contractor  for 

damage occa-  contract,  which  expressly  required  that  all  such  parts  of  the 
sioned  by      gaj(j  work  to  be  done  by  the  contractor,  as  were  not  in  a  par- 

insuffioent  .       * 

works.  ticular  manner  specified  and  described  in  the  contract,  or  the 
plans  of  specification,  should  be  executed  in  such  manner  as 
the  surveyor  of  the  said  works  for  the  time  being  should  di- 
rect, and  in  a  good  and  workmanlike  manner,  and  such  exe- 
cution of  the  works  was  secured  by  penalties.  That  passage 
of  the  agreement  would  appear  to  take  power  from  the  con- 
tractor, and  keep  it  in  the  hands  of  the  commissioners  or 
their  surveyor  ;  but  whatever  might  be  its  proper  construc- 
tion or  effect,  the  court  thought  it  had  no  application  to  this 
case,  for  the  bank  which  failed  was  a  part  of  the  works  so 
specified  and  described,  and  for  which,  therefore,  if  ill  done, 
the  contractor  was  liable,  and  not  the  commissioners.  (Allen 
[  *597  j  v.  Hayward,  7  Q.  B.  974,  976  ;  see  *Hobbitt  v.  London  and 
North  Western  Railw.  Co.,  6  Railw.  C.  188,  ante,  p.  503.) 

CD- 

(1)  See  the  case  of  The  West  London  Railway  Co.  v.  the 
London  and  North  Western  Railw.  Co.,  (18  Eng.  Law  and  Eq. 
481,)  as  to  principles  governing  a  covenant  to  work  a  Railway,  and 
what  is  to  be  understood  by  working  efficiently,  and  of  the  power 
to  stop  trains.  The  case  was  this  : 

In  1836,  a  Company  (afterwards  called  the  West  London 
Railway  Company)  was  incorporated  by  act  of  parliament,  for  the 
making  of  a  railway  from  the  Kensington  Canal  to  join  the  Lon- 
don and  Birmingham  (afterwards  called  the  London  and  North 
Western)  and  the  Great  Western  Railways,  at  a  place  called  Hols- 
den  Green  ;  and  certain  duties  were  by  the  act  cast  upon  the  com- 
pany ;  and  amongst  other  things  it  was  provided,  that  if  the  rail- 
way should  be  abandoned,  or  should,  after  its  completion,  cease  for 
the  space  of  three  years  to  be  used  as  a  railway ;  the  land  taken 
by  the  company  for  the  purposes  of  the  act,  should  revert  to  the 
owners  of  the  adjoining  land. 

In  February,  1837,  the  West  London  Railway  Company  entered 
into  an  agreement  with  the  Great  Western  Railway  Company,  un- 
der which  the  last-mentioned  company  bound  themselves  to  stop 
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certain  of  their  trains  at  a  point  where  their  railway  intersected UM  UsMttyef 
Wan  London  Railway ,  for  the  purpose  of  transferring  passangari  'nm^?"^ 
•Ad  good*  from  one  Railway  to  the  other,  and  to  atop  their  train*  «     •!  i.y  m 
for  the  purpose  of  •satinf  ooirosponding  trains  of  that  company  workfc 
in  the  manner  particularly  deUiled  io  the  deed. 

In  1840,  another  act,  3  &  4  VicL  &  105,  pawed,  giving  further 
powers  to  the  Weat  London  Railway  Company ;  the  34th  section, 
reciting  the  agreement  of  February,  1837,  regulated  the  mode 
Of  crossing  until  the  plaintiffs'  railway  should  be  completed  ;  the 
86th  aeetioo  saved  the  plaintiffs'  right  under  that  agreement ;  and 
the  87th  aeetioo  provided,  that,  if  the  plaintiffs'  line  was  abandon- 
ed, or  eeaaed  to  be  used  as  a  railway  for  three  years  after  its  com- 
pletion, then,  on  payment  or  tender  to  them  by  the  Great  Western 
Railway  Company  of  the  purchase  money  of  the  piece  of  land 
where  the  railways  crossed,  the  said  land  should  vest  in  the  Great 
Western  Railway  Company. 

By  a  subsequent  act  (8  &  9  Viet  e.  156) — reciting  that  it  '•  had 
boon  found  that  the  said  West  London  Railway  [which  it  appeared 
in  evidence  had  been  worked  with  passenger  trains  as  well  as  with 
goods  trains]  could  not  be  worked,  as  a  separate  and  independent 
undertaking,  with  advantage  to  the  proprietors  thereof ;  but  that 
the  same  might  be  advantageously  worked  and  used  in  connection 
with  the  aaid  London  and  Birmingham  Railway  and  the  said  Groat 
Western  Railway,  or  either  of  them,  by  both  or  either  of  the  com- 
I  anies  to  whom  the  said  last-mentioned  railways  belonged ;  that 
the  West  London  Railway  Company  were  therefore  desirous  of  let- 
ling  the  said  railway  on  lease  to  the  London  and  Birmingham 
Railway  Company,  and  that  the  last-mentioned  company  were  will- 
ing to  accept  such  lease,  subject  to  certain  terms  and  conditions 
which  had  been  mutually  agreed  on  between  the  said  two  compa- 
ic»," — the  West  London  Railway  Company  was  authorised  to  lease 
to  the  London  and  North  Western  Railway  Company  their  Rail- 
way, and  all  their  rights,  powers,  and  privileges  in  relation  thereto 
—subject  to  the  provisions  of  the  act,  and  to  the  performance  of 
the  conditions  to  be  mentioned  in  such  lease. 

By  the  leaae,  which  was  afterwards  executed  in   pursuance  of 
this  act,  the  London  and  North  Western   Railway   Company  COY- 
enaated,  ainongst  other  things,  that  they  would   ••  at  their  own  ex- 
VOL.  II.         u  ; 
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Liability  of    pcnse,  during  the  continuance  of  the  lease,  efficiently  work  and  re- 
con  tractor  for  , 
damage  occa- Pair  tnc  railway  and  works  thereby  demised,   and   indeniify  the 

sioned  by  in-  VVest  London  Railway  Company  against  all  liabilities,  loss,  charges 

sufficient 

works.  ancl  expenses,  claims  and  demands,  whether  incurred  or   sustained 

in  consequence  of  any  want  of  repair,  or  in  consequence  of  not 
working,  or  in  any  manner  connected  with  the  working  of  the 
same  railway  or  works ;  but  the  West  London  Railway  Company 
shall  have  no  control  whatever  over  the  working  or  mangeuicnt  by 
the  London  and  Birmingham  (North  Western)  Railway  Company 
of  the  West  London  Railway  or  works :  Held,  upon  exceptions  to 
the  ruling  of  the  Chief  Justice  of  the  Common  Pleas,  in  an  action 
of  covenant  by  the  West  London  Railway  Company  against  the 
London  and  N'  th  Western  Railway  Company  for  a  breach  of 
this  covenant  : 

That,  in  order  to  perform  their  covenant  to  work  efficiently, the 
defendants  were  not  bound,  under  all  circumstances,  to  work  the 
line  for  passenger  traffic;  but  that,  if  as  much  gross  proceeds 
could  be  obtained  by  efficiently  working  the  railway  for  goods 
only,  as  for  passengers  only,  or  for  both  passengers  and  goods, 
the  covenant  was  well  performed, — Platt.  B.,  and  Martin  B.  not 
concurring. 

That  the  agreement  of  Februrary,  1837,  with  the  Great  West- 
ern Railway  Company,  was,  by  virtue  of  the  provisions  in  the  leas- 
ing act,  and  the  lease  itself,  transferred  to  the  defendants,  the 
lessees  ;  and,  consequently,  that  they  had  power  to  compel  the 
Great  Western  Railway  Company  to  stop  trains  on  their  line  pur- 
suant to  the  provisions  of  that  agreement. 

That,  although  the  defendants  had  power  to  stop  the  Great 
Western  trains,  they  were  not  bound  to  exercise  it  necessarily  as  a 
part  of  the  efficient  working  of  the  line  demised  ;  and  that  they 
were  not  bound  necessarily  to  work  the  demised  line  in  connection 
with  the  trains  on  the  Great  Western  Railway. 

That  there  was  no  covenant  in  the  lease  to  bind  the  defendants 
to  work  the  demised  line  in  connection  with  either  or  both  their 
owa  or  the  Great  Western  Railway  ;  but  that  it  would  be  for  the 
jury  to  say  whether  or  not  they  could  practically  work  the  line  effi- 
ciently, without  some  connection  with  one  or  other  of  those  rail- 
ways. 

That  for  the  purpose  of  considering  the  liability  of  the  defend- 
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were  not  to  bo  treated  by  tl><  if  they   were  Ics- 

of  a  »eparate  and  iudepcixl<  m  1m. ,  Li\  the 

other  two  railway ;  but  that   the   covenant  to  work  tbo  demised 
line  efficiently,  iniut  b«  construed  with  a  refcreoco  to  the  subject-      f  ^7  J 
matter,  and  tho  character  of  tbe  defendant*. 

/fdb/also,  that  the  obligation  of  tbe  defendant*  under  their  COT* 
rnant  waa  not  limited,— a*  decided  by  tbo  <  -age 

437, — to  tbo  indemnification  uf  tho  plaintiffs   from  tbe  obligation* 
oaat  upon  them  by  their  act*  of  incorporation :  and    that   the  de 
feudant*  were  bound  to  work  tbe  railway  <  — to  as  to  se- 

curo  tbe  stipulated   benefits  to   tbe  plaint ifi-  >•(  groat 

proceed* ;  but  were  not  compelled  to  work  it  BO  as  to  produce  tbe 
largest -luaatity  of  gross  proceed*. 

\  .  agreement  to  withdraw  Parliamentary  opposition  U  val  Agreement 

,      ,         for  stopping 
id;    and  a  court  of  equity  will  interfere  to  restrain  a  breach  of  an  ,ram,.  AmJ 

agreement  between  two  railroad  companies,  that  provides,   in  case  gamatioo. 
tbey  become  amalgamated,  they  shall  stop  all  trains  at  a  particular 
Station ;  tbo   balance    of  inconvenience   on   stopping   such  trains 
Wag  in  favor  of  a  specific  performance,  and  wli  alpuuat- 

ed  act  waa  obtained  without  opposition  as  on  effect  uf  uu  agree- 
ment ;  act*  done  by  tbe  company  under  their  act  should  be  consid- 
ered as  done  under  tbe  agreement. 

Tbe  case  was  this : 

In  1846,  two  competing  line*  of  railway,  the  D.  N.  and  tbe  L. 
and  V.,  being  before  parliament,  L.  agreed  with  eleven  person*, 
(the  promoters  of  tbe  D.N.  Railway,)  to  give  them  certain  portions 
of  land,  at  different  prices,  to  withdraw  all  parliamentary  opposi- 
tion from  them,  and  offer  every  description  of  oj  o  tho  L. 
and  Y.  Railway,  and  that  if  an  amalgamation  took  place  on  any 
ground*,  bo  would  not  oppose  tho  amalgamated  company.  In  case 
of  the  amalgamated  company  obtaining  their  bill,  they  were  U 
adopt  this  agreement  and  all  the  covenant*,  dtc,,  one  of  which  was 
that  the  D.  N.  Railway  Company  were  to  build  a  .ation  near  T, 
at  a  point  to  be  approved  by  L  ,  at  which  station  all  trains  *hould 
stop.  The  two  companies  did  amalgamate  by  the  name  of  •'  the 
Railway  Company.'1  Litigation  took  place,  both  in  equity 
and  at  law,  upon  tho  construction  of  tbe  agreement,  the  validity 
of  wbieb  was  ncfer  impeached  in  such  litigation.  Tbe  0.  M.  Com- 
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pany  now  refused  to  stop  their  express  trains  at  the  T.  station : 
Held,  first,  that  the  agreement  was  legal  in  itself  was  now  decided 
by  authority  ;  but,  semble,  that  if  such  authority  had  been  want- 
ing, it  would  not  have  been  open  to  the  defendants  now  to  impeach 
it,  after  having  brought  it  forward  as  a  defence  in  former  litiga- 
,  _Q_  .  tion.  Secondly,  that  the  balance  of  inconvenience  on  stopping 
such  trains,  was  in  favor  of  a  specific  performance  of  the  agreement 
and  that  the  court  would  not  hesitate  to  interfere  to  restrain  a. 
breach  of  it  on  interlocutory  application  Thirdly,  that  the  amal- 
gamated company's  act  having  been  passed  without  opposition  by 
L.,  which  might  reasonably  be  supposed  to  be  in  consequence  of 
the  agreement,  acts  done  by  the  company  under  their  act  were  to 
be  looked  at  as  if  done  under  the  agreement. 

Whether  a  corporation  can  be  bound  by  the  acts  of  an  agent  not 
appointed  under  seal,  qucerc.  ?  But  in  this  case  the  corporation 
was  held  bound  at  all  events,  as  they  had  entered  upon  and  taken 
possession  of  the  laud  mentioned  in  the  agreement,  and  otherwise 
asserted  its  validity.  (The  Earl  of  Lindsay  v.  the  Great  North- 
ern Railway  Company,  19  Eng.  Law  and  Eq.  87.) 

V.    Of  proceedings  by  Injunction  against  Railway 
Companies.    (1) 

Injunctions—  (1)  If  a  Railroad  runs  through  the  streets  of  a  city,  and  be- 
w"?ng"inte  comes  a  nuisance,  or  permanently  injurious  to  the  owners  of 
fused.  property  on  such  streets,  and  there  is  no  adequate  remedy  at  law, 

a  Court  of  Equity  will  relieve  by  injunction,  to  prevent  its  contin- 
uance, or  for  its  removal ;  but  it  will  not  anticipate  indirect  conse- 
quential damages.  (Drake  v.  Hudson  River  Railroad  Co.,  7 
Barbour  508.) 

In  such  case  the  Corporation  of  the  City,  and  the  owners  in  fee 
of  the  streets  are  the  parties  entitled  to  relief  (Id.) 

A  Railroad  Company  having  a  right  to  proceed  and  construct 
their  road  and  use  it,  it  was  held,  that  threats  of  personal  violence, 
if  they  proceed  from  the  landholder,  will  not  give  Chancery  juris- 
diction to  grant  an  injunction  to  prevent  the  landholder  from  ob- 
structing the  construction  of  the  road  by  violence.  (Montgomery 
and  West  Point  Railroad  Co.  v.  Walton,  14  Alabama  207.) 
Upon  a  Bill  in  Equity,  for  an  injunction  and  relief,  an  act  of  the 
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liSfislatiirn  ought  not  to  b«  adjudged  utteoiutiitaional  on  s  mere 
preliminary  hearing  for  the  iujonctioo,  and  before  an  examination 
into  the  geceral  meriu  of  the  bill  So,  upon  »uoh  a  bill  calling  Ibsed. 
for  an  immediate  injunction  upon  a  Railroad  Corporation,  to  stay 
their  appropriation  of,  or  their  operation*  upon  the  complainant'* 
land,  under  their  charter ;  upon  the  ground  that  the  charter  was  ,  ...  . 
totiooal :  it  was  held,  that  the  ease  must  take  the  ordinary 
•1  proceeding*,  and  until  a  hearing  upon  the  meriu 
could  tw  had,  and  fur  the  purpose*  of  the  preliminary  inquiry,  the 
eoustitutioiiftlitv  of  the  act  would  be  assumed,  and  the  Court  de- 
nted the  injunction.  (Dctring  v.  York  and  Cumberland  ILtil- 
road  Co,  3\  Maine  (I  Red.)  . 

Under  the  New  York  Statute  incorporating  the  Auburn  and 
Rochester  Railroad  Co.,  where  the  map,  plan  and  profile,  accom- 
panying the  petit  i<>  of  th*  Railroad  Company,  praying  for  an  ap- 
pointment of  a  jury  of  appraisers,  did  not  show  any  contemplated 
viaduct  for  the  use  of  the  owner  of  lauds,  which  were  divided  by 
the  railroad,  it  was  hold,  that  such  owner  was  not  entitled  to  an  in- 
junction upon  the  company  to  restrain  them  from  building  the 
road  in  such  a  way  as  to  allow  him  no  viaduct,  notwithstanding  the 
counsel  for  the  company  may  have  argued  to  the  jury  of  apprais- 
ers thai  the  company  were  bound  to  make  proper  eroding  places. 
(Skylf  v.  Auburn  and  RochitUr  RaiUoad  Co ,  2  Harbour,  Cb., 
489) 

A  Railroad  Company  was  authorised  by  the  municipal  authori- 
ties of  a  city  to  build  a  tunnel  through  the  city,  and  a  preliminary 
injunction  was  refused  to  an  owner  of  adjoining  land,  on  the  alle- 
gation by  him,  that  it  was  a  nuisance.  (Kot/gtinton  v.  Long 
Iiland  Railroad  Ca,  4  Edwards  411.) 

The  Hudson  R.  R  R.  Co.  was  authorised  by  the  Legislature  of 
New  York  to  construct  a  Railroad  between  Albany  and  New  York 
aosjaneocing  in  New  York,  with  the  consent  of  the  Corporation  of 
the  city  and  the  directors  were  authorised  to  locate  the 
work  along  certain  streets  of  I  ho  city,  with  the  consent  of  the 
Mayor  and  Common  Council.  The  Railroad  was  constructed  along 
such  streets,  with  the  consent  of  the  Mayor  and  Aldcriden  :  and 
the  owners  of  certain  lots  abutting  on  said  streets,  sought  to  ob- 
tain an  injunction  to  prevent  the  railroad  company  from  laying 
down  their  rails  along  said  streets,  on  the  ground  thai  it  was  taking 
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private  property  without  compensation,  and  that  such  road  was  a 
nuisance.  It  was  held,  that  this  was  not  a  taking  of  private  prop- 
erty for  public  use,  without  compensation,  within  the  meaning  of 
faQ  Constitution  ;  that  the  prohibition  was  against  taking  private 
property,  and  not  against  injuries  lo  it,  that  a  railroad  is  not  per 
se  a  nuisance,  and  the  use  of  a  street  for  a  Railroad  track,  so  as 
not  to  obstruct  the  right  of  passage  of  the  public,  did  not  amount 
to  a  nuisance,  or  a  purpresture,  and  that  the  rule  applied,  even 
where  the  surface  of  the  street  was  slightly  varied  in  the  construc- 
tion of  the  track,  and  that  for  contingent  or  consequential  damages, 
there  was  a  remedy  at  law,  and  the  injunction  was  refused.  (Drake 
v.  Hudson  River  Railroad  Co ,  7  Barbour,  Sup.  Ct.,  508.) 

Objectofwrit  A  writ  of  injunction  may  be  described  to  be  a  judicial  pro- 
on'  cess,  whereby  a  party  is  required  to  do  a  particular  thing  or 
to  refrain  from  doing  a  particular  thing,  according  to  the  ex- 
igency of  the  writ ;  the  process,  however,  is  rather  prevent- 
ive than  restorative,  though  it  is  by  no  means  confined  to 
the  former  object. 

Different  Injunctions  are   either  provisional  or  perpetual.      Provis- 

kmds  of  m-   iona[  injunctions  are  such  as  are  to  continue  until  the  coming 
junctions. 

in  of  the  defendant's  answer,  or  until  the  hearing  of  the  case, 
or  until  certain  inquiries  have  been  made,  under  the  direc- 
tion of  the  court.  Perpetual  are  such  as  form  part  of  the 
decree  made  at  the  hearing  upon  the  merits,  whereby  the  de- 
fendant is  perpetually  inhibited  from  the  assertion  of  a  right 
or  perpetually  restrained  from  the  commission  of  an  act, 
which  would  be  contrary  to  equity  and  good  conscience. 
Provisional  injunctions  are  generally  divided  into  two  heads, 
common  and  special.  Common  injunctions  are  those  which 
are  granted  as  of  course,  upon  a  defendant  being  in  default 
for  not  appearing  or  for  not  answering  within  the  time  limited 
for  that  purpose  by  the  orders  of  the  court.  Special  injunc- 
tions are  those  which  are  granted  upon  special  grouads  aris- 
ing out  of  the  circumstances  of  the  case.  Injunctions  of 
this  description  are  issued  sometimes  on  the  merits  disclosed 
bv  the  answer ;  sometimes  on  affidavits  before  the  answer  is 
filed,  and  sometimes  even  without  notice  and  before  the  de- 
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Mmthas  appeared.      (Dan  CM,  »,  1470,  2d  ed.) 

Th«  practice  of  the  Court    of  Chancery,    with   respect  to  lnjun«u«»i« 

•lions  f..r  the  stay  of  proceedings   at  law,   shall,  so  far  ... 
as  the  nature  of  the  caw  will   admit,    »x»   assimilated  to  the 

to  •peetal  in- 

practice  of  such  court  with  respect  to   special   injunctions  JUOCUOM 
generally  ;  and  such  injunctions  may  be  granted  upon  inter- 
locutory applications,  supported  by  affidavit,  in  lik"  manner 
as  other  special  injunctions  are  granted  |,v    the  said  court. 

86,  s.  58.) 
Uponapplic.  notion  in  any  suit  depending  for  an  Aiwwerofde- 

.     .  .       frndnnl  on 

injunction,  or  to  dissolve  an  injunction,  the  answer  of  the  dc-  motion  fcru 


fendant  shall,  for  the  purpose  of  evidence  on  such  moti  >n.  !.<•  I 
regarded  merely  as  an  affidavit  of  the  defendant,   and  affida- 
vits  may  l>e  received  and  read  in  opposition   thereto.     (15  & 
16  Viet  c.  86,  s.  59.) 

By  the  Common  Law  Procedure  Act,  1852,  in  case  any  ac-  injunction! 


tion,  suit,  or  proceeding  in  any  court  of  law  or  equity,  shall  *•* 
be  commenced,  sued  or  prosecuted  in  disobedience  of,  and 
contrary  to,  any  writ  of  injunction,  rule  or  order  of  cither  of  • 
the  superior  courts  of  law  or  equity  at  Westminster,  or  of 
any  judge  thereof,  in  any  other  court  than  that  by  or  in  which 
such  injunction  may  have  been  issued,  or  rule  or  order  made, 
upon  the  production,  to  any  such  other  court  or  judge  there- 
of, of  such  writ  of  injunction,  rule  or  order,  the  'said  other 
court,  (in  which  such  action,  suit  or  proceeding  may  be  com-  [ 
•raced,  prosecuted  or  taken,)  or  any  judge  thereof,  shall  stay 
all  further  proceedings  contrary  to  any  such  injunction,  rule 
or  order  ;  and  thenceforth  all  further  and  subsequent  pro- 
ceedings shall  be  utterly  null  and  void  to  all  intents  and  pur- 
poses ;  provided  always,  that  nothing  herein  contained  shall 
be  held  to  diminish,  alter,  abridge  or  vary  the  liability  of 
any  person  or  persona  commencing,  suing  or  prosecuting  any 
such  action,  suit  or  proceeding  contrary  to  any  injunction, 
rule  or  order  of  either  of  the  courts  aforesaid,  to  any  attach- 
ment, punishment  or  other  proceeding  to  which  any  such 
person  or  persons  are,  may  or  shall  be  liable,  in  cases  of  con- 
tempt of  either  of  the  courts  aforesaid,  in  regard  to  the  com- 
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over  public 
companies. 


mencing,  suing  or  prosecuting  such  action,  suit  or  proceeding. 
(15  &  16  Viet.  c.  76,  s.  226.)  Before  this  enactment  a  court 
of  law  would  not  notice  an  injunction,  nor  stay  the  proceed- 
ings at  law,  in  obedience  to  it.  (Foreman  v.  Jayes,  5  B. 
&  Ad.  835,  although  the  court  of  Chancery  would  punish  dis- 
obedience to  the  injunction. 

General  con-      If  railway  or  other  companies  go  beyond  the  powers  which 
trolling  pow-  the  legislature  has  given  them,  and  in  a  mistaken  exercise  of 

er  of  Court  of 

Chancery  those  powers  interfere  with  the  property  of  individuals,  the 
Court  of  Chancery  is  bound  to  interfere  for  the  purpose  of 
keeping  such  companies  within  those  powers.  (Agar  v. 
Regent's  Canal  Co.,  Coop.  77.)  Of  course  it  must  be  a  case 
in  which  the  court  is  very  clearly  of  opinion  that  the  com- 
pany are  exceeding  the  powers  which  the  ace  has  given 
them.  (River  Dun  Navigation  Co.  v.  North  Midland 
Railw.  Co.,  1  Railw.  C.  154.)  This  is  a  most  wholesome 
exercise  of  the  jurisdiction  of  the  court,  because,  great  as  the 
powers  necessarily  are  to  enable  the  companies  to  carry  into 
effect  works  of  magnitude,  it  would  be  most  prejudicial  to 
the  interests  of  all  persons  with  whose  property  they  inter- 
fere, if  there  were  not  a  jurisdiction  continually  open  and 
ready  to  exercise  its  power  for  the  purpose  of  keeping 
them  within  that  limit  which  the  legislature  has  thought 
proper  to  prescribe  for  the  exercise  of  their  powei  s.  It  i& 
essential  to  the  interest  of  the  public  that  such  jurisdiction 
should  exist,  and  should  be  exercised  whenever  a  proper  case 
for  it  is  brought  before  the  court ;  otherwise  the  result  may 
be  that  after  property  has  been  taken  and  destroyed,  after  a 
house  has  been  pulled  down  and  a  railway  substituted  in  its 
place,  the  owner  may  have  the  satisfaction  at  a  future  period 
of  discovering  that  the  railway  company  were  wrong. 
(River  Dun  Navigation  Co.  v.  North  Midland  Railw. 
Co.,  1  Railw.  C.  153,  154 ;  Kemp  v.  London  and  Brighton 
Railw.  Co.,  1  Railw.  C.  504 ;  see  Stone  v.  Commercial 
Railw.  Co.,  1  Railw.  C.  399.)  (1) 

(1)  Where  a  railroad  company  had  by  its  charter  the  exclusive 
right  to  transport  and  carry  persons,  produce,  merchandize  and  all 
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sAer  things  over  their  road  from  Atlanta  to  Maeon,  it  was  held,  <JeM*a! 
the  starter  eon/erred  no  power  open  the  company  to  engage  in  the 
besiaess  of  transporting  produoe  through  the  city  of  Maeon  across 
the  Oemolgee  Bridge  from  their  Railroad  depot  to  another  depot, 
for  the  annossiioilalinn  of  their  own  oustouers.  (Mayor  of  Maf 
con  v.  M^fon  and  Western  Railroad  Con  7  Georgia  'Z'Z\.) 

la  the  ease  of  Byron  Stevens  v.  the  RuUaml  and  Burlington 
Railroad  Co.,  tho  company  upon  the  application  of  their  directors, 
after  the  road  had  been  built  and  put  in  operation,  obtained  a  sup. 
pletnooUry  act  from  the  Legislature  extending  the  mad  some  thirty 
miles  beyond  one  of  the  original  terminations ;  and  upon  a  bill 
brought  by  one  of  the  original  stockholders,  who  had  not  aoquiese* 
ed  in  the  supplemental  act,  the  company  were  injoined  from  ap- 
plying the  funds  or  tho  credit  of  tho  corporation  in  building  the 
extension.  (8oe  1st  VoL  American  Law  Register  for  1853,  p. 

When  a  company  have  discretionary  power  of  executing 
works,  such  discretion  ought  to  be  exercised  reasonably  and 
bonajide,  of  doing  such  work  in  such  a  manner  as  reasonable, 
careful  and  skillful  men  would  judge  expedient  and  fit 
(Priestley  v.  Manchester  and  Leeds  Railw.  Co.,  2  Railw. 
*C.  154 ;  London  and  Birmingham  Railw.  Co.  v.  Grand  [  "599  ] 
Junction  Canal  Co.,  1  Railw.  C.  238.) 

Railway  companies  in  doing  what  is  necessary  for  the 
purpose  of  carrying  through  the  works  which  the  act  of 
parliament  authorises  them  to  carry  on,  must  do  as  little 
damage  as  may  be.  (8  &  9  Viet  c.  20,  s.  16,  ante,  pp.  430, 
483.)  If  they  cannot  carry  on  the  works  without  doing  cer- 
tain damage,  if  it  is  land,  they  are  bound  to  purchase  it ;  if  it 
is  not  land,  but  some  interest  which  is  affected  by  it,  they  are 
bound  to  compensate  the  party  in  money ;  but  if  the  damage 
to  be  done  is  not  a  necessary  consequence  of  the  works  they 
are  to  carry  on,  then  the  Court  of  Chancery,  being  apprised 
of  what  is  in  progress,  will  interpose  to  prevent  it,  because 
in  that  case  it  is  an  excess  of  the  power  given  by  the  act; 
the  act  only  authorises  them  to  carry  on  their  works,  doing 
as  little  damage  as  may  be.  If  they  think  proper  to  carry 
on  the  works  doing  more  damage  than  the  necessity  of  the 
VOL.  u.  3i 
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case  requires,  then  the  court  will  interfere.      (Manser   v. 
Northern  and  Eastern   Counties  Railw.  Co.,  2  Railw.  C. 


[5991 

Although  it  is  very  necessary  that  the  Court  of  Chancery 

should  deal  very  strictly  with  these  companies,  and  prevent 
them,  with  the  large  powers  that  are  given  to  them  by  acts 
of  parliament,  from  defeating  the  rights  and  interests  of  indi- 
viduals, so  it  is  also  the  duty  of  the  court  to  take  care,  that 
if  individuals  avail  themselves  of  any  omission  of  any  power 
on  the  part  of  the  company,  the  court  should  not  assist  those 
individuals  in  extorting  money  from  the  company.  It  is 
the  duty  of  the  court  in  every  case  to  steer  clear  of  those 
two  opposite  extremes  ;  and  if  there  should  be  some  omission 
which  may  give  a  party  a  legal  right  against  a  company  the 
court  would  leave  that  individual  to  his  legal  means  of  tak- 
ing advantage  of  it.  (Bellv.  Hull  and  Selby  Railw.  Co.,  1 
Railw.  C.  636,  637  ;  ante,  p.  246.)  Parties  injured  by  the 
conduct  of  a  railway  company  in  exceeding  the  powers  con- 
ferred upon  them  by  act  of  parliament  are  entitled  to  the 
most  effectual  remedy  within  the  power  of  a  court  of  equity. 
and  where  it  appeared  that  the  injury  complained  of  would 
be  remedied  by  suspending  an  injunction,  an  injunction 
which  had  been  granted  was  suspended  for  three  weeks. 
(Spencer  v.  London  and  Birmingham  Railw.  Co.,  1  Railw. 
C.  159.) 

Injunction          The  0.,    W.  and   W.  Railway    Company  were  by  their 

refused  as  to  Speciai  act  under  an  obligation  to  make  a  broad  gauge  rail- 

gauge  of  rail-    J 

way  way  from  Wolvercot,  near  Oxford,  to  Wolverhampton,  with 

additional  narrow  gauge  rails  from  an  intermediate  point, 
viz.,  Abbotswood,  where  the  line  would  intersect  the  Bir- 
mingham and  Bristol,  a  narrow  gauge  railway  to  Wolver- 
hampton,  at  which  point  it  would  join  the  London  and 
North  Western  Railway.  The  company,  commencing  at 
Wolverhampton,  proceeded  to  construct  a  single  line  of 
narrow  gauge  railway,  which  they  prepared  in  such  man- 
ner that  it  might  readily  be  converted;  by  the  addition  of  one 
rail,  into  a  mixed  gauge  single  line  ;  and  this  they  completed 
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•from  '•  amp  ton  to  a  point  at  some  distance  south  of   [*600  | 

Abbotswood.     An  injunction  to   restrain   this  mode  of  « 
•tract  railway  was  refused,   it  being  prov 

A",  com  pa-  lc  1  to  make  a  single  mixed 

rom  Wol\erc"t  t..   A!.! •••;  -u<>  d.  and  a  double 
i    that  point    to   Wolverhampt..n,  and 
had  power  to  raise  sufficient  funds  for   that  pur- 
pose:   it  was  -'iat   the  c  imj.any    were   authorized  in 
making  a   single    lim-  u    \V"lvercot  to 
A      itswood,  the  act  not   specifying  whether  they  were  to 
lay  down                 vo  lines  of  rails  thn-e    t« -rmini. 
(Great  li              Ifnilir.  f  'n.  v.  (t.rt                rccstcr  ami  1 1 
verhan/'                ir.  <'<>..  \\\  .Iiir.  \V-\.)    It  seems  that  the 
company  were  aut  M  >rthern 
portion  of  the  unfinished  railway  (-.instructed    «>u    the  narrow 
gauge  only,  but    not  the   whole  ,i                 until  the  broad 
gauge  line  was  laid  down.     (Ib.)     See  Beman  v.  Rufford, 
p.  41-J.) 

Lord  Cottfiihnm.  ('..  it    the  duty  of   the   Court  of  Proceeding! 

Chanci  ry  t<>  adapt  its  p:  1  course  of  proceeding  as^exi,,i)|! 

far  as  possible  to  the  existing  state  of  society,  and  to  apply  *lnlcofloei* 
its  jurisdiction  to  all  those  new  cases  which,  from  the  pro- 
gress daily  making  in  the  affairs  of  men,  must  continually 
arise;  and  not  from  too  strict  an  adherence  to  forms  and  rules 
established  under  very  difi« -rent  circumstances,  decline  to  ad- 
minister justie,-.  and  t  •  enf'.ree  rights  f,,r  ;si.i,!i  there  is  no 
•other  remedy.  (Tnylm-  \.  ,\,il/n»/i,  I  My.  ct  Cr.  141.  1 

•M  jl/'f/-'-  f,    Mnlnrliy.  1  M       A    ''  i:          Dftl  f.B 

4  My.  &.  '  llailway    cum] 

by  injunction,  at  i  >t  the  a  ml,  from  the 

commission  of  act  -rized  by  law.     (7  *fc  8  Viet.  c.  85 

s.  IT  50.) 

There  is  no  equity  to  restrain  by  injunction  the  owners  of 
a  railroad  made  over  the  plaintiff's  land  from  using  the  rail- 
road after  it  has  been  c-  or  from  interrupting  the 
plaintiff's  workmen  in  iem..\ii._i:  it  and  ,d  to 
:.ts  original  state,  although  the  possession  of  the  land  for  the 
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purpose  of  constructing  the  railroad  may  have  been  obtained 
from  the  tenant  of  the  plaintiff  by  means  of  circumvention 
and  fraud  ;  for  the  defendants  in  this  case  claimed  simply  a 
right  of  way,  and  if  they  were  not  entitled  to  that  right  they 
were  mere  trespassers,  and  the  plaintiffs  had  their  proper 
legal  remedy  against  them  as  such.  (Deere  v.  Guest,  1  My. 
&  C.  516.)  In  Innocent  v.  North  Midland  Railw.  Co.,  1 
Railw.  C.  256,  the  plaintiff  was  held  not  to  be  precluded  on 
the  ground  of  acquiescence,  by  conduct  not  amounting  to 
a  renunciation  of  his  right  to  interfere,  but  being  in  fact  a 
protestation  from  time  to  time  against  the  injury  complained 
of,  with  a  view  to  an  amicable  adjustment.  (See  post.) 

The  Court  of  Chancery  is  always  open  both  for  granting 
and  dissolving  injunctions,  and  it  is  competent  to  the  court 
to  appoint  any  day  for  hearing  a  motion  that  the  judge  may 
think  fit.  (Lane  v.  Barton,  I  Phill.  C.  C.  363;  Fielding  v. 
Capes,  4  Madd.  393.) 

r  «6Q1 "1  *An  undertaking  entered  into  with  a  court  of  equity  is 
equivalent  to  and  will  have  the  effect  of  an  injunction,  so 
far  as  that  the  infringment  thereof  may  be  made  the  subject 
of  an  application  to  the  court.  (London  and  Birming- 
ham Railw.  Co.  v.  Grand  Junction  Canal  Co.,  1  Railw.  C. 
224.) 

Assistance  of     The  Court  of  Chancery  will  seek  information  from  some 

engineers        .  .    ,          .  •>          ±1        a±  i      •  L  •          • 

may  be  ob-    imPartia'  engineer  where  the  affidavits  on  engineering  points 

tained.  are  conflicting.  (Manser  v.  Northern  and  Eastern  Coun- 
ties Railw.  Co.,  2  Railw.  C.  380.)  A  point  involving  ques- 
tions of  practical  science  being  in  dispute,  and  the  affidavits 
being  conflicting,  the  evidence  was  at  the  suggestion  of  the 
court,  and  with  the  consent  of  both  parties,  referred  to  an 
engineer  for  his  report  on  the  question  in  dispute,  and  the 
conclusion  of  the  engineer  with  respect  to  the  facts  was 
adopted  by  and  made  the  ground  of  the  order  of  the  court. 
(  Webb  v.  Manchester  and  Leeds  Railw.  Co.,  1  Raihv.  C, 
576 ;  4  My.  &  Cr.  116.)  The  Court  of  Chancery,  or  any 
judgo  thereof,  in  such  way  as  they  may  think  fit,  may  obtain 
the  assistance  of  accountants,  engineers,  or  other  scientific 
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per*  >e  better  dett  i  matter  at  issue  in  any 

cause  or  proceeding,  and  act  upon  the  certificate  of  such 
persons.  J.'.  A.  1  B,  80,  s.  U  )  The  fees  to  such 

persons  are  to  be  regulat. •.!  by  the  taxing  master  of  that 
ooort  an  appeal  to  the  jmlgo  to  whose  court  the 

cause  or   matter  is   at  whose  decision  is  final     (76. 

c.  s»;.  the  course  adopted  in  The  course 

cases  where  the  question  turm-<l  upon  a  Iciral   riirht.  was  to  when  que»- 
put  the  parties  in  a  situation  to  try  as  quickly  as  possible  ll°"'urn"  on 
that  legal  right,  and  to  protect  the   property  to  be  affe« 
until  the  it  sh.uilil  heascertnincd.  ( Ketnjt  \.  London 

and    i  U'lihr.    < '» .    1     Kailw.  C.  f.M-l.)     Whether 

there  ought  to  be  any  pr<>.  .it  law,  cither  before  the 

injunction  was  granted,  or  a  <1.  <l>  it  as  a  condi' 

on  which  the  injunction  was  grunted,  must  depend  upon 
the  circumstances  of  each  case.  Sometimes  it  was  most 
subservient  to  the  justice  of  the  case  to  grant  the  injunction 

<  o.  putting  the  party  who  had  obtained  it  on  terms  of 
bringing  an  action  to  support  a    ri^ht  which  had  appea 

ii  to  be  actc'l  <>n  at  the  time,  but  still  to  require 

>rroboration  of  the  decision  of  a  court  of  law  :  u 
I,  from  the  great  inconvenience,  and  at  other  times  from 
;.'ii!.t.  the  c..iirt  had  considered   it  w.mll  he  best  on 
the  whole  that  the   injunction    should    be  suspended  till  the 

at    law   should    have    been    determined.     (Gordon   v. 

•  iifnini    n.nl     i,    •    •'      \V,  stern     Un'mn     It  nil  u-.    (.', 
Railw.   C.  811,   812 j     Barrow   v.    Yanaitttirt.  1    Kailw.   C. 
602.) 

It  shall  not  be  lawful  for  the  Court  of  Chancery,  in  any 
cause  or  matt.  ,-ect  a  case  to  be  stated  f..r  the  opinion  to 

of  any   court   of  common  law,  but  the  Court  of  Chancery  c**e* for  °f*~ 

i_    ii    i  r   ii  nion  of  court 

shall   have    full  power  to  determine  any  questions  of  law,  nf  rnnmna 
which,  in  th«»  judgnu-nt  of  the  same  court,  shall  l>e  neoeesary  **w> 
to  be   decided    |.i«-\i.-u.sly  to  thr   decision  of  the  equitable 
question  at  issue  between  the  parties.       1 .,  A.  1  .86 

"•.  61.)    The  common  law  judges  may  sit  in    the  Court  of  [  *602  J 
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Chancery  on  the  request  of  the  Lord  Chancellor.     (14  &  15 
Viet.  c.  83,  s.  8.) 

A  question  of  general  law,  arising  out  of  circumstances 
J  which  are  likely  to  occur  in  other  cases,  and  the  decision  of 
which  might  affect  the  rights  of  other  persons,  is  a  case  in 
which  the  Court  of  Chancery  may  properly  seek  the  opinion 
of  a  court  of  law.  (Manchester,  Sheffield  and  Lincolnshire 
Railw.  Co.  v.  Great  Northern  Railw.  Co.,  9  Hare,  284 ; 
see  Falkner  v.  Grace,  9  Hare.  2S9.)  A  railway  company 
having  acquired  a  legal  right  to  and  possession  of  land,  and 
constructed  their  railway  over  the  same  under  the  provisions 
of  their  act,  another  railway  company,  to  whom  the  legis- 
lature had  given  power  to  purchase  the  same  land  for  the 
purposes  of  their  undertaking,  was  restrained  by  injunction 
from  exercising  such  power  pending  the  trial  at  law  of  the 
legal  question,  of  the  effect  of  such  conflicting  powers. 
(Manchester,  Sheffield  and  Lincolnshire  Railw.  Co.  v. 
Great  Northern  Railw.  Co.,  9  Hare,  284.) 

Court  may        In  cases  where,  according  to  the  former  practice  of  the 
rje°h?e  |tfal  t  Court  of  Chancery,  such   court  declines  to  grant   equitable 
trial  at  law.    relief,  until  the  legal  title  or  right   of  the  party  or  parties 
seeking  such  relief  shall  have  been  established  in  a  proceed- 
ing at  law,  the  said  court  may  itself  determine  such  title  or 
right,  without  requiring  the  parties  to  prDceed  at  law  to  es- 
tablish the  same.     (15  &  16  Viet.  c.  86,  s.  62.) 

Nuisance.  If  the  thing  sought  to  be  prohibited  was  in  itself  a  nui- 
sance the  court  would  interfere  to  stay  irreparable  mischief, 
without  waiting  for  the  result  of  a  trial ;  and  would,  ac- 
cording to  the  circumstances,  direct  an  issue  or  allow  an 
action,  or,  if  need  be,  expedite  the  proceedings,  the  in- 
junction being  in  the  mean  time  continued.  But  where  the 
thing  sought  to  be  restrained  was  not  unavoidably  and  in 
itself  noxious,  but  only  something  which  might,  according 
to  the  circumstances,  prove  so,  the  court  would  refuse  to  in- 
terfere until  the  matter  had  been  tried  at  law,  generally  by 
an  action,  though  in  particular  cases  an  issue  might  be  di- 
rected for  the  satisfaction  of  the  court,  where  an  action 
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could  not  be  framed  to  as  to  meet  the  question.    (Karl  of 
ll,l*rt,  3  My.  &  K.  169  ;   see  Attorney-Ventral 
/MMV,  18  Ves.  211 ;  tiinningham  Canal  Co.  v.  Uoyd, 
18  Ves.  615.) 

The  plaintiffs  moved  for  nn  injunction  to  restrain  the  de-  T 
ftndants  from  using,  in  a  manner  alleged  to  be  illegal,  a 
communication  carried  by  certain  branch  rails  from  the 
plaintiffs'  to  the  defendants'  railway,  and  also  from  using 
certain  other  rails  which  connected  a  certain  other  railway 
with  the  defendants'  station  north  of  F. ;  and  also  from 
using  a  station  built  by  the  defendants  on  ground  purchased 
by  them  of  the  plaintiffs  :  it  was  held,  that  a  court  of 
equity  will  not  interfere  by  injunction,  but  will  leave  the 
parties  to  their  legal  remedies,  the  plaintiffs  having  failed  to 
show  that,  by  using  the  communications,  roils  or  station, 
any  destruction  or  irreparable  injury  would  result.  In  cases 
"of  trespass  under  color  of  title,  where  the  mischief  appro-  l 
hended  is  irreparable,  a  court  of  equity  will  exercise  its  ju- 
risdiction, to  grant  an  injunction,  and,  whether  the  mischief 
be  irreparable  or  not,  it  will  by  decree,  if  not  by  order  upon 
motion,  extend  the  jurisdiction  of  preventive  justice  to  all 
cases  of  trespass  in  which  damages  would  be  an  inadequate 
and  uncertain  remedy,  and  the  protection  of  the  right  in 
jjMeitf  is  the  only  mode  of  doing  complete  justice.  (North 
Union  Railw.  Co.  v.  The  Bolton  and  Preston  Railw.  Co., 
8  Railw.  C.  845.) 

Where  parties  in  possession  of  an  easement  filed  a  bill  to 
restrain  the  owner  of  the  land  from  proceeding  with  an 
action  of  trespass,  alleging  three  grounds  of  defence  to  the 
action,  two  of  which  were  legal  and  one  equitable,  the 
Court  of  Chancery  allowed  the  action  to  proceed  to  judg- 
ment, inasmuch  as  if  the  legs!  grounds  of  defence  should  be 
sustained  the  interposition  of  that  court  would  be  unneces- 
sary ;  and  if  they  should  not  be  sustained  and  it  should 
therefore  become  necessary  to  entertain  the  equitable  question, 
that  court  would  know  what  amount  of  damages  a  jury 
had  assessed  as  a  compensation  for  the  easement,  and  be 
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enabled  to  secure  that  amount  until  the  hearing  of  the  cause. 
(Barnard  v.  Wdllis,  I  Cr.  &  Ph.  85  ;  2  Railw.  C.  162.) 

A.,  on  whose  fields  a  railway  company  had  entered  with- 
out notice  or  permission,  filed  a  bill,  and  applied  for  an  in- 
junction to  restrain  them  from  digging  away  a  part  of  one 
field  and  depositing  it  on  a  certain  other  field ;  but  it  ap- 
pearing that  there  had  been  a  disposition  to  treat  on  the 
part  of  A.,  and  it  also  being  proved  by  affidavit  that  the 
steps  taken  by  the  company  were  necessary  for  the  public 
safety,  the  injunction  was  refused,  upon  an  undertaking  by 
the  company  to  pay  into  court  the  probable  value  of  the 
land  taken.  A  subsequent  treating  with  a  railway  company 
will  be  considered  by  the  court  as  a  waiver  of  objection  to 
proceedings,  the  subject  of  the  treaty,  although  such  pro- 
ceedings be  not  in  fact  authorized  by  the  railway  act.  Eight 
days'  notice  of  intention  to  file  a  bill,  where  there  has  been 
a  previous  treating,  was  held  not  sufficient  to  entitle  a  plain- 
tiff to  his  costs.  A  court  of  equity  discourages  compromises 
which  do  not  settle  the  whole  of  the  matter  in  dispute,  and 
which  leave  the  question  of  costs  still  to  be  decided.  (  Tower 
v.  Eastern  Counties  Railw.  Co.,  3  Railw.  C.  374.) 

Nuisance.  Individuals  who  suffer  a  special  damage  from  a  public 
nuisance  may  sustain  a  bill  to  be  relieved  therefrom  without 
the  attorney-general  being  a  party  to  the  suit.  (Spencer  v. 
London  and  Birmingham  Railw.  Co.,  1  Railw.  C.  159  ; 
see  City  of  London  v.  Belt,  5  Ves.  129  ;  Barnes  v.  Baker, 
Ambl.  158;  3  Atk.  760;  Redesdale  on  Pleading,  144.) 
The  jurisdiction  of  the  Court  of  Chancery  to  restrain  by 
injunction  a  nuisance,  exists  for  the  purpose  of  protecting  a 
legal  right,  and  is  not  an  original  jurisdiction  ;  and  where 
no  reason  is  shown  why  a  plaintiff  has  not  in  the  first  in- 
stance proceeded  to  establish  his  right  at  law,  the  court  will 
not  on  conflicting  affidavits  try  the  question  of  nuisance. 
r  #gQ4  -|  *(Semple  v  London  and  Birmingham  Railw.  Co.,  1  Railw. 
C.  120 ;  see  1  My,  &  K.  181.)  It  was  held  that  an  injunc- 
tion could  not  be  sustained  where  a  railway  company  erected 
near  to  the  premises  of  the  plaintiff  certain  ovens  for  the 
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making  of  coke  for  working  their  locomotive  engines,  and  N 
commenced  using  such  ovens  in  1838.  In  the  month  of 
Angus*  following  (some  correspondence  having  taken  place 
in  the  mean  time)  the  plaintiff  filed  his  bill  complaining  of  r 
the  nuisance,  and  praying  an  injunction  to  restrain  the  same. 
The  nuisance  set  forth  in  the  hill,  and  referred  to  in  the  affi- 
davits, was  threefold  ;  1st,  the  injury  to  the  health  ;  2d, 
injury  to  the  enjoyment  of  the  dwelling-house  and  deterio- 
ration of  the  property  ;  3d,  the  increased  danger  of  fire. 
Counter  affidavits  on  these  points  were  filed  on  behalf  of  the 
company,  and  also  affidavits  showing  that  the  coke  works 
were  necessary  to  the  carrying  <m  the  business  of  the  com- 
pany. (Semple  v.  London  and  /Hn/iiiiLr/ttim  Railw.  Con 
I  Railw.  C.  120.)  (1)  An  admission  of  facts  was  directed  to 
be  made  on  a  trial  at  law  to  determine  the  construction  of  a 
clause  in  a  railway  act.  (Btll  v.  Hull  and  Selby  Railw. 
1  Railw.  C.  616.) 


(  I  )  A  railway  company  became,  by  conveyance  from  a  canal 
company,  the  owner  of  a  canal,  with  lands  acquired  from  several 
owners  for  the  formation  of  a  reservoir,  from  which  to  supply  water 
to  the  canal,  the  rights  of  fishing  and  sporting  over  the  reservoir, 
and  for  no  other  purpose,  being  reserved  to  the  former  owners.  The 
company  projected  and  held  a  regatta  with  aquatic  sports  on  the 
reservoir,  they  ran  cheap  trains,  and  thereby  congregated  a  large 
concourse  of  person*,  who  trespassed  on  the  park  surrounding  the 
mansion  bouse  of  a  lady  and  adjoining  the  reservoir,  and  injured 
her  right  of  fishing  and  sporting  over  the  greater  part  of  the  reser 
voir.  Notwithstanding  the  remonstrances  of  the  lady,  the  company 
announced  a  second  regatta.  Upon  motion  on  behalf  of  the  lady, 
in  a  suit  by  her  against  the  company,  the  latter  undertaking  not  to 
bold  another  regatta  for  a  limited  period,  the  court  permitted  the 
plaintiff  to  try  her  right  at  law  against  the  company.  On  a  trial  at 
law,  the  jury,  not  agreeing,  were  discharged  ;  but,  on  a  second  trial, 
a  verdict  was  given  for  the  plaintiff,  with  nominal  damages.  Their 
undertaking  having  expired,  the  company  announced  another  re- 
gatta on  the  reservoir.  The  plaintiff  again  moved  an  injunction  ; 
Held,  that  the  regatta  was  a  nuisance  to  the  plaintiff's  property, 
and  an  injunction  was  granted  to  restrain  them  from  holding  flh* 
VOL.  u.  :'  > 
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regatta;  and  the  court  directed  an  issue  to  try  whether  the  compa- 
ny could  use  the  reservoir  for  any  other  purpose  than  to  supply 
their  canal  with  water.       (Bostock  v.  the  North  Staffordshire 
\  604  J      Raihv.  Co.,  19  Eng.  Law  and  Eq.  307.) 

Whether,  where  land  has  been  obtained  by  act  of  parliament  ex- 
pressly for  one  purpose,  it  can  be  used  for  any  other  purpose — qucere. 

When  not  to      j}y  the  orders  in  Chancery,  the  plaintiff  in  a  bill  praying  an 

be  granted  as  .    .    J  ./' 

of  course.  injunction  to  stay  proceedings  at  law  is  entitled  as  of  course 
on  motion  or  petition,  and  without  an  attachment,  to  the 
ccmmon  injunction  for  want  of  appearance,  if  a  defendant 
has  not  appeared  in  person  or  by  his  own  solicitor  on  or 
after  the  expiration  of  eight  days  from  the  service  of  the 
subpoena,  and  for  want  of  answer,  if  a  defendant  is  in  de- 
fault for  want  of  answer  on  or  after  the  expiration  of  eight 
days  from  the  day  on  which  an  appearance  was  entered  by 
or  for  hkn'.  (General  Orders  of  Chancery,  8th  May,  1845, 
No.  III.,  No.  LIX.)  But  now  no  injunction  for  staying 
proceedings  at  law  is  to  be  granted  as  of  course  for  default 
of  appearance  or  answer  to  the  bill.  (General  Orders,  7th 
August,  1852,  No.  XLV.) 

The  cases  in  which  the  court  will  interfere  under  the  Lands 
Clauses  and  the  Railways  Clauses  Consolidation  Acts  have 
been  already  stated. 

Interference  A  railway  company  will  not  be  prevented  by  injunction 
with  respect  from  taking  lands  for  purposes  warranted  by  their  act,  on 
lands.'"  the  ground  that,  previously  to  the  filing  of  the  bill  and  be- 
fore the  necessity  of  taking  it  for  such  purpose  was  made 
known  to  the  owners,  the  company  had  endeavored  to  take 
the  lands  for  other  purposes  not  so  warranted.  (  Webb  v. 
Manchester  a?id  Leeds  Railw,  Co.,  1  Railw.  C.  576  ;  4 
My.  &  Cr.  116.)  But  where  it  is  ascertained  what  portion 
of  land  is  required  for  railway  purposes,  an  injunction  will 
be  granted  to  restrain  the  company  from  going  before  the 
jury  to  claim  more  than  is  necessary.  (Ib.)  When  the  matter 
in  dispute  is  distinctly  raised  (as  the  extent  of  the  power  to 
take  and  use  lands),  and  is  ready  for  decision,  the  ri  Ht 
should  be  declared,  and  the  injunction  founded  upon  such 
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declaration,  that  t!ie  order  miv    inform   t!><-  defendant  what  Ittntimm 

,  with  r««p»et 
the  opinion  of  toe  court  is  as  to  the  limits  of  inn  right,  and 


not  expose  him,  in  the  exercise  of  such  right,  to  the  conse-  Umli 
*of  violating  a  vague  injunction  only  prohibiting  the 


company  from  doing  what  they  have  no  authority  to  do,  with- 
uing  them  what  are  the  limits  of  such  authority* 
(Oolh  //.!/•«/  /f  «i7ir.  Co.,  2  Phil!.  C.  C.  469.) 

A  railway  company  under  the  powers  of  their  act,  pur- 
niMnd  a  subsisting  lease  of  lands  and  they  gave  a  notice  to 
the  plaintiff,  the  owner  of  the  i  .  in  fee,  for  summon- 

ing a  jury  to  assess  the  value  of  the  fee  simple  and  inherit- 
ance  thereof.  The  plaintiff  filed  his  Mil,  insisting  that  the 
company  were  not  authorieed  by  their  act  to  take  more 
than  a  certain  portion  <»f  the  land,  and  praying  an  injunction 
to  restrain  them  froiu  proceeding  to  assess  the  value  of  the 
excess  beyond  that  port  i'>n.  It  was  held  by  Nhadtcell,  V.  C., 
that  inasmuch  a*  the  contemplated  proceedings  would,  if  the 
company  were  not  authorized  by  their  act  to  take  the  lands 
in  question,  be  a  nullity  ;  and  inasmuch  as  the  entry  and 
possession  of  the  company  as  derivative  lessees  were  lawful, 
and  no  case  was  made  of  any  sudden  and  grievous  injury 
done  to  the  inheritance,  the  motion  for  the  injunction  must 
be  refused  with  costs.  (Mouchct  v.  Great  Wc*(»/t  /inihr. 
Co.,  1  Rail*  :  ante,  p.  233.) 

Upon  an  undertaking  by  a  railway  company  to  pay  the 
amount  of  damage  done  to  land  by  severance,  and  to  take 
proper  proceedings  if  necessary  for  ascertaining  such  amount, 
the  court  refused  an  injunction  restraining  them  from  entering 
upon  adjoining  land  until  the  amount  of  such  damage  was. 
ascertained  (Jone*  v.  Great  Western  Railw.  Co.,  1  Itailw. 
C.  684.) 

An  injunction  granted  to  restrain  a  railway  company  from 
proceeding  to  assess  the  value  of  the  plaintiff's  land  was 
continued  notwithstanding  the  tender  of  an  undertaking  on 
the  part  of  the  company  not  to  enter  on  the  land  until  the 
further  order  of  the  court  ;  and  notwithstanding  the  time 
during  which  the  company  were  authorised  to  take  lands  for 
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Interfennce    the  railway  would  expire  before  the   hearing  of  the  cause  : 

w  th  respect    _ 

to  taking       «MT  the  hardship  consequent  upon  the  expiration  of  the  par- 
lands,  liamentary  time  had  been    brought  upon  the  company  by 
themselves.     (Lord  Pelre  v.  Eastern  Counties  Railw.  Co., 
1  Railw.  C.  462  ) 

The  owner  of  land,  upon  which  a  railway  company  em- 
powered by  act  of  parliament  are  about  to  enter,  is  not  en- 
titled to  an  interlocutory  injunction  to  restrain  them  from  so 
entering,  if  by  his  silence  and  conduct  he  has  permitted  the 
company  to  carry  on  their  works  upon  the  supposition  that 
they  were  entitled  to  enter  on  and  take  the  land  in  question. 
Two  lines  of  railway  were  projected,  the  first  designed  to 
pass  through  the  centre  of  the  plaintiff's  lands,  the  second 
through  only  a  small  portion  at  one  extremity.  The  pro- 
jectors of  the  first  line  agreed  to  purchase  a  certain  portion 
of  the  plaintiff's  land  at  a  fixed  price,  and  thereupon  he 
agreed  to  assent  to  their  proposed  act,  and  he  was  accordingly 
returned  as  an  assenting  party.  The  same  agreement  pro- 
vided that  by  giving  notice  to  the  plaintiff  the  projectors 
might  vacate  the  agreement  if  they  did  not  carry  out  their 
act.  The  projectors  of  the  second  line  declined  entering 
[  *606  ]  *into  a  similar  agreement  with  the  plaintiff,  and  to  their  pro- 
posed act  they  alleged  he  declared  himself  and  was  returned 
neutral,  but  the  plaintiff  alleged  that  he  dissented  therefrom 
in  writing.  By  an  arrangement  between  the  two  sets  of 
projectors,  made  at  the  recommendation  of  a  committee  of 
the  House  of  Commons,  an  act  was  passed  for  incorporating 
the  projectors  of  the  two  lines  into  one  company  for  making 
a  railway,  which  adopted,  as  far  as  the  lands  of  the  plaintiff 
were  affected,  the  line  designed  for  the  second  set  of  pro- 
jectors. The  plaintiff  alleged  that  in  the  lists  of  land- 
owners accompanying  the  consolidated  bill  he  was  returned 
as  assenting,  and  the  company  alleged  that  he  was  returned 
as  neutral.  The  projectors  of  the  first  line  gave  a  notice  to 
the  plaintiff  determining  the  agreement.  The  consolidated 
company  having  given  notice  to  the  plaintiff  for  treating  for 
the  portion  of  his  land  required  for  the  railway,  the  plaintiff 
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filed  his  bill,  insisting  th.it  some  of  tho   projectors   <>f  the 


with 

first  line  being  incorporated  in  tho  company,  the  company 
could  not  take  any  portion  of  his  land  except  on  the  terms  Und» 
of  the  agreement.  Affidavits  were  filed  on  the  part  ..f  thr 
plaintiff  to  show  that  he  had  always  insisted  on  such  ri-lit 
•gainst  the  company  ;  and  on  the  ;>;irt  •  !'  the  company  to  I  606  1 
show  conduct  <»f  the  plaintiff  inconsistent  with  the  intention 
of  insisting  on  such  ri^ht.  On  a  motion  to  dissolve  an  in- 
junction ohtained  ex  jtarte,  it  was  held  by  A  '/,  V.  C., 

that  inasmuch  as  the  line  of  railway  sanctioned  by  par- 
liament materially  differed  in  extent  and  direction  from  that 
contemplated  by  the  projectors  of  the  first  line,  and  the  act 
applied  for  by  them  did  not  in  fact  pass,  and  inasmuch  also 
a*  the  projectors  of  that  line  had  determined  the  agreement 
by  the  notice,  the  plaintiff  was  not  entitled  to  enforce  the 
contract  against  the  consolidated  company,  and  his  Honor 
therefore  dissolved  the  injunction  ;  but  Lord  Cottenham,  C., 
held  on  appeal,  that  whatever  might  be  the  equity  of  the 
plaintiffs  case  with  regard  to  the  enforcement  of  his  con- 
tract against  the  company,  the  plaintiff,  after  l>eing,  as  he 
stated,  well  aware  of  his  alleged  right,  had  by  his  conduct 
in  leaving  the  company  to  believe  that  he  had  no  intention 
to  claim  a  performance  of  the  agreement  against  them,  de- 
prived himself  of  any  right  to  the  injunction.  (Greenhalgk 
r.  Manchester  and  Birmingham  Railic.  Co.,  1  Kailw.  C. 
68;  3  My.  dt  Cr.  784.) 

An  injunction  will  be  granted  at  the  suit  of  one  tenant  in 
common  to  restrain  a  co  tenant  from  dealing  with  the  com- 
mon property,  where  the  actsjught  to  be  restrained  amounts 
to  a  destruction  of  the  property.  (Hole  v.  Thomas,  7  Vea. 
690  ;  Ttrort  v.  7W/,  1G  Yes.  128.)  But  where  five  out  of 
six  tenants  in  common  of  property  under  lease  at  an  annual 
rent  of  SO/,  had  granted  a  renewed  lease  to  a  railway  com- 
pany at  an  improved  rent  of  90/.,  and  the  other  co-tenant 
refusing  to  concur  in  such  lease  had  recovered  judgment  in 
ejectment  against  tho  lessees,  the  court  refused  to  interfere  by 
injunction  to  restrain  that  co-tenant  from  proceeding  to  re- 


914  OF    INJUNCTIONS    AGAINST    RAILWAY   COMPANIES. 

move  iron  rails  laid  down  by  the  lessees.     {Durham   and 
7       Sunderland  Railw.  Co.  v.  Wawn,  2  Railw.   C.  395 ;    see 

*Doe  d.  Wawn  v.  Horn,  3  Mee.  &  W.  333;    5  Mee.  &  W. 

564.) 

Of  the  inter-  A  railway  company  in  the  course  of  their  works  caused 
ference  of  excavations  to  be  made  in  their  own  land  within  three  feet 

Court  of 

Chancery  to  of  the  walls  of  the  houses  belonging  to  the  plaintiffs,  and 
juiies"^'"™  to  a  depth  °f"  fifteen  feet  lower  than  the  foundation  of  such 
perty.  houses.  On  affidavits  that  the  house  had  been  undermined 

and  were  in  danger  of  falling  in,  and  that  the  lives  of  the 
occupants  would  not  be  in  safety  if  the  excavation  was  al- 
lowed to  proceed,  the  plaintiffs  obtained  an  injunction  ex 
parte  restraining  the  company  from  making  further  excava- 
tions. On  affidavits  on  the  part  of  the  company,  stating 
that  the  excavation  had  not  endangered,  and,  if  proceeded 
with  in  the  ordinary  manner,  would  not  endanger  the  houses, 
and  that  the  giving  way  of  the  houses  was  owing  to  the 
wall  thereof  being  very  old  and  badly  built,  and  to  the 
taking  down  of  the  adjoining  building,  the  court  dissolved 
the  injunction  with  costs.  ( Warburton  v.  London  and 
Blackwall  Railw.  Co.,  1  Railw.  C.  558.) 

A  railway  company  purchased  a  part  of  the  plaintiff's 
land,  the  valuation  being  settled  by  arbitration.  The  com- 
pany entered,  and  were  proceeding  to  make  their  line  in  a 
manner  which  clearly  exceeded  their  powers  of  vertical  de- 
viation. The  plaintiff  filed  his  bill  alleging  injury  and 
praying  an  injunction.  It  was  held  by  Wig-ram,  V.  C., 
that  the  plaintiff  were  entitled  to  an  interim  injunction,  but 
ordered  an  action  to  be  brought  to  try  the  legal  right. 
On  appeal,  Lord  Cottenham,  C.,  directed  the  action  to  be 
brought  immediately,  and  directed  the  motion  to  stand  over, 
holding,  that  a  plaintiff  ought  to  satisfy  the  court  that  he 
has  sustained  substantial  damage  from  the  violation  of  a 
legal  right  in  order  to  entitle  himself  to  an  injunction. 
(Holyoake  v.  Shrewsbury  and  Birmingham  Railw.  Co.,  5 
Railw.  C.  421.) 

A  railway  company  made  excavations  upon  their  own 
land,  the  purpose  of  which  was  the  partial  diversion  of  the 
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of  water  of  a  navigable  river;    and  the  works  to  <**• 
prottoited  necessarily  occasioned  the  obstruction  of  apri-Cottrtof 
rale  ro»d.    The  plaintiffs,  who  were  ihe  owner,  of  a  fulling  C»"B«y  *° 

mill.  Miii  it  was  supplied  with  water  fr<  m  the  river,  alleged  ;«*«  to  po- 
that  the  .proposed  diversion  of  the  ft  ream  was  illegal  under  **"*• 
the  powers  of  the  act.  The  plaintiffs,  who  bad  a  right  of 
way  over  the  private  rood,  also  alleged  that  the  company 
were  interfering  with  the  ruad  with-  m  the  performance  of 
the  conditions  imposed  by  the  railway  act,  as  preliminary  to 
Coring  with  the  road.  It  was  held,  that  although  the 
company  were  working  on  tl.«-ir  own  land,  the  plaintiffs 
moat  be  held  to  have  hud  notice  of  the  intended  works  of 
the  company,  and  had  by  an  acquiescence  for  eighteen 
months,  during  which  the  company  had  expended  a  large 
sum  of  money  on  the  work*,  precluded  themselves  from 
asking  for  the  interposition  of  the  court  by  injunction.  It 
•Mini  that  the  plaintiffs,  although  interested,  by  the  situa- 
tion of  their  property  or  the  nature  of  their  business,  in 
•preserving  open  the  navigation  of  the  river  Colder,  but  not  r»gog  i 
otherwise  interested  in  th*»  navigation,  were  not  entitled  to 
sustain  a  suit  to  enforce  clauses  in  the  railway  acts  protect- 
ing the  Calder  navigation  from  injury  by  the  railway  works 
(Winfftcorth  v.  Manchester  and  Leeds  Radw.  Co^  2  Railw. 
C.  187.) 

An  information  was  filed  at  the  relation  of  one  of  the 
paving  commissioners  appointed  under  12  Geo.  3,  for  light- 
ing and  paving  streets,  dc-c.  and  57  Geo.  8,  for  better  paving, 
dfcc.  the  streets  of  the  metropolis  and  removing  nuisances 
therein,  against  the  Eastern  Counties  Railway  Company 
and  the  Northern  and  Eastern  Railway  Company  for  the 
purpose  of  restraining  them  by  injunction  from  constructing 
or  making  any  covering  or  building  over  certain  streets  and 
courts  within  the  jurisdiction  of  the  said  acts.  The  de- 
fendants were  desirous  of  building  a  station,  and  for  that 
purpose  proceeded  under  the  powers  of  their  act  to  arch 
over  certain  streets  within  the  jurisdiction  of  the  said  paving 
commissioners.  It  was  held  by  Lord  CW/ettAom,  C.,  on 
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Of  the  inter-  appeal,  that   an  injunction  should  issue  to  restrain  the  de- 
ference of       -     ,  _ 
Court  of       tennants  irom    constructing   or   making    any    covering   or 

Chancery  to  building  over  the  streets   in   question  further  or   otherwise 

prevent  in-  . 

juries  to  pro-  than  might  be  necessary  for  the  purpose  of  constructing  the 
railway,  but  at  the  same  time  directed  a  case  for  tike  opinion 
of  the  barons  of  the  Court  of  Exchequer  as  to  the  right  of 
the  company  to  cover  in  or  build  over  such  streets  for  the 
purpose  of  a  station.  Their  lordships  having  certified  that 
they  were  of  opinion  that  the  defendants  were  entitled  (if  it 
was  necessary  or  reasonably  convenient  for  the  construction 
of  a  station  and  proper  warehouses)  to  construct  such  cover- 
ings or  buildings  by  arches  or  otherwise  over  the  streets 
within  the  jurisdiction  of  such  paving  commissioners,  it  was 
held  that  the  injunction  should  be  dissolved,  the  fact  of  the 
commencement  of  the  works  by  the  defendants  being  suffi- 
cient proof  of  the  necessity  for  and  the  convenience  of  such 
buildings.  (Attorney- General  v.  Eastern  Counties  Railw. 
Co.  and  Northern  and  Eastern  Railw.  Co.,  2  Railw. 
C.  823.  See  proceedings  at  law  in  the  same  case,  ante,  p. 
434.) 

The  7th  section  of  the  Eastern  Counties  Rail  way  Amended 
Act  (1  &  2  Viet.  c.  Ixxxi.)  enacted,  "that  no  road,  -wharf, 
yard,  engine  station,  loading  or  unloading  places,  warehouse, 
toll-house,  building  machine  or  machinery,  nor  other  erec- 
tion, should  at  any  time  or  times  thereafter  be  made  or  erected 
by  the  company  on  any  part  of  the  estate  of  the  plaintiff? 
nor  within  one  mile  of  certain  mansion-houses  therein  men- 
tioned.1' The  company,  however,  without  such  consent, 
erected  a  platform  and  made  steps  to  the  top  of  the  embank- 
ment of  the  railway,  and  set  down  and  took  up  passengers, 
and  otherwise  used  the  platform,  &c.  as  a  station,  and  com- 
menced making  a  carriage  road  from  a  certain  lane  to  the 
top  of  the  embankment.  The  plaintiff  obtained  an  injunc- 
tion restraining  the  company  from  using  the  station,  plat- 
form, stairs,  steps,  carriage  road  and  other  works  and  erec- 
tions, for  the  purpose  of  communicating  with  the  railway,  or 

F  *609  1     *^or  ^e  PurPose  °f  taking  up  or  setting   down  passengers, 
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and  from  stopping  at  or  near  the  said  station  or  the  said  [  *609  ] 
platform,  for  the  purpose  of  taking  up  or  setting  down 
psaamgsii  or  goods,  and  from  establishing  or  using  any 
other  or  further  works,  buildings  or  erections,  upon  either 
nide  of  their  railway,  at  the  place  where  the  same  was  tra- 
versed by  Stock  Lane,  and  from  making  and  using  any 
road  or  way  to  communicate  with  the  haid  railway  at 
near  the  same  place,  and  within  one  mile  of  Ingatestone 
Hall,  without  the  licence  and  consent  of  the  plaintiff-  it 
was  held,  on  motion  to  dissolve,  that  the  whole  injunction 
should  be  continued  until  the  defendants  should  remove  the 
platform  and  stairs,  and  when  that  should  have  been  done 
: .junction  should  be  dissolved  without  further  order, 
except  as  to  the  road,  and  the  defendants  were  to  pay  the 
costs.  That  the  company  were  not  prevented,  by  the  words 
of  the  7th  section,  from  stopping  their  engines  when  they  • 
pleased,  and  letting  the  passengers  get  out  as  best  they 
could.  Thai  steps,  or  a  permanent  ladder,  would  come 
within  the  terms  of  the  7th  section,  and  that  a  road,  plat- 
form and  steps  would  collectively  constitute  a  station. 
(LardPetrc  v.  Eastern  Counties  Railw.  Co.,  3  Railw.  C. 

:;«,: 

The  right  to  compensation  given  by  act  of  parliament  for  The  right  to 
constructing  a  railway  does  not  exclude  the  regulating  and  «»p*«»«- 
restraining  jurisdiction  of  the  Court  of  Chancery;  find  the  exclude  As 
powers  given  by  such  acts  are  subject  to  control.     Though 
such  a  company  are  not  to  be  prevented  from  doing  any 
thing  which  is  necessary  for  the  due  prosecution  of  their 
undertaking,  yet   on  the  other  hand  they  are  not  to  prose- 
cute it  in  such  a  manner  as  to  do  unnecessary  injury  to 
others.     A  railway  company,  in  the  exercise  of  the  powers 
conferred  on   them   by  an  act  of  parliament,  which  gave 
compensation  to  persona  whose  property  might  sustain  dam- 
age from    their  operations,   were  proceeding  to  erect    an 
arch  over  a  mill  race,  for  the  purpose  of  sustaining  an  em- 
bankment on  which  the  railway  was  to  be  constructed  ;    and 

it  appeared  that  injury  would  be  done  to  the  mill  if  the 
VOL.  11. 
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Balance  of 
inconve- 
nience con- 
sidered in 
reference  to 
injunctions. 


[ *610  ] 


arch  were  of  the  proposed  dimensions,  but  the  injury  would 
be  avoided  if  the  arch  were  of  certain  larger  dimensions  ;  an 
injunction  was  therefore  granted  to  restrain  the  company 
from  making  over  the  mill  race  an  arch  of  loss  than  certain 
specified  dimensions  recommended  by  the  engineer's  report. 
(Coats  v.  Clarence  Railw.  Co.,  1  Russ.  &  M.  181;  see 
Manser  v.  Northern  and  Eastern  Railw.  Co.,  2  Railw.  C. 
ante,  p.  455.) 

Where  the  question  is  as  to  interposing  Ly  injunction  to 
protect  a  right  which  in  itself  is  doubtful  or  disputed,  it 
must  always  be  considered  on  which  side  the  balance  of 
danger  preponderates.  The  court  refused  to  grant  ;in  in- 
junction to  restrain  parties  from  proceeding  to  deal  with 
property,  whose  right,  if  it  existed,  depended  upon  the  con- 
struction of  a  doubtful  statute,  where  the  granting  of  the 
injunction  would  for  ever  deprive  them  of  an  opportunity 
of  exercising  the  right,  especially  where  no  irreparable  mis- 
chief *was  to  be  apprehended  from  allowing  them  to  proceed. 
(Att.-  Gen.  v.  Mayor  of  Liverpool,  1  My.  &  Or.  171 ; 
Greeniialgh  v.  Manchester  and  Birmingham  Railw.  Co., 
3  My.  &  Or.  798  ;  Bacon  v.  Jones,  4  My.  &  Cr.  436.) 

The  principle  which,  as  Lord  Brougham,  C.,  conceived, 
ought,  generally  speaking,  to  be  the  guide  of  the  court  and 
to  limit  its  discretion  in  granting  injunctions,  at  least  where 
no  very  special  circumstances  occur,  is,  that  only  such  a  re- 
straint shall  be  imposed  as  may  suffice  to  stop  the  mischief 
complained  of,  and  where  it  is  to  stay  further  injury,  to 
keep  things  as  they  are  for  the  present.  (Blakemore  v. 
Glamorganshire  Canal,  1  My.  &  K.  154,  see.  p.  185.) 

Where  the  construction  of  an  act  of  parliament  is  doubtful, 
the  practice  of  the  court  has  been  to  send  the  question  to  a 
court  of  law,  in  the  meantime  granting,  continuing  or  dis- 
solving the  injunction  (as  the  case  may  be),  in  favor  of  the 
party  who  will  sustain  the  greater  injury.  (See  ante,  pp. 
601—603.) 

The  defendants,  not  being  possessed  of  compulsory  powers 
for  taking  land  for  the  purpose  of  a  railway,  and  it  being 
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Dtoaftaary  f»r  tli.-m  in  order  to  complete  their  line  to  CTOM 
the  plaintiffs  railway,  gave  notice  of  their  intention  of 
crossing  the  same,  but  were  restrained  by  injunction  from 
•o  doing  until  the  question  of  right  could  be  decided  at  law. 
They  had  entered  into  a  contract  with  an  owner  of  land  on 
one  tide  of  the  plaintiff'*  railway,  by  which  a  wayleave  waa 
to  be  granted,  if  the  lino  were  completed  within  a  certain 
time,  bat  this  injunction  would  render  it  impossible  for  them 
to  complete  their  contract ;  it  waa  held,  that  the  injun* 
ahonld  be  dis«  >lre  1  aj  far  as  to  enable  the  defendants  to 
complete  their  contract  It  seems  that  companies  have  a 
right  to  carry  on  their  railway  according  to  the  plan  laid 
down  in  their  act,  although  a  junction  contemplated  in  pro- 
_'  mu-h  act  may  be  frustrated  by  the  abandonment  of 
the  line  with  which  it  waa  the  original  intention,  of  the  com- 
pany to  unite.  (Clarence  Itailir.  <'».  v.  Great  North  of 
England,  Clarence  ami  Jlartlepool  Junction  Itnilw.  Con 
2  Railw.  C.736;  S.  C.,  at  law,  Law.  J.,  1843,  145,  Q.  B.  ; 

&  D.  889 ;  4  Q.  R  R.  46 ;  ante,  pp.  237,  456.) 
Where  the  opinion  of  the  court  waa  not   clearly  for  or 
against  the  plaintiff,  it  will  be  governed  by  the   balance   of 
inconvenience  on  either  side  in  granting  or  refusing  an  in- 
junctiyn,  and  where  the  damage  to  the  plaintiff  waa  shown 
to   be  amall  in  amount,  the  court  would  not  prejudice  the 
legal  queation  by  granting  the  injunction,  but  required  an 
account  to  be  kept  pending  the  trial  at  law. 

The  owner  of  a  ferry  obtained  an  act  of  parliament  en- 
abling him  to  build  a  bridge  instead  of  the  ferry,  and  to 
lake  toll*  thereon,  which  enacted  that  any  person  who  should 
evade  the  payment  of  the  tolls  by  conveying  or  assisting 
to  convey  passengers,  &c.,  across  the  river,  within  the  limits 
of  the  ferry,  otherwise  than  by  the  bridge,  should  forfeit 
and  pay  40*.  for  every  such  offence,  to  be  l«eO rated  in  a 
summary  way  before  a  justice  of  the  peace,  and  levied 
•under  a  warrant  to  be  issued  by  such  justice  ;  and  that  one  [  •611  j 
moiety  of  such  penalty  should  be  paid  to  the  informer  and 
the  other  to  the  owner  of  the  bridge;  and  that,  where  no 
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sufficient  distress  was   found,  the   offender   might  be   com- 
mitted for  nonpayment  of  such  penalty  ;    and  that  any  party 
aggrieved  might  appeal  from  any  order  of  a  justice,  under 
J      the  act,  to  the  quarter  sessions,  but  no  order  or  proceedings 
in  the  execution  of  the  act  should  be  removed  by  certiorari 
or  any  other  suit  or  process  to  any  court  of  record  at  West- 
minster.    On  a  motion  to  restrain  a  railway  company,  whose 
terminus  was  within  the  limits  of  the  ferry,  from  conveying 
railway  passengers  across  the  river  in   steam  boats,   it  was 
held,  that,  although  the  act  which  substituted  the   bridge 
for  the  ferry  gave  the  owner  of  the  bridge  no  right  of  action 
against  persons  evading  the  tolls,  yet,  if  he  were  entitled  to 
recover  penalties   against  offenders   under   the   act  de  die 
in  diem,  the  court  would  protect  him  by  injunction  from  the 
infringement  of  his   right.     That   as    no    action  could  be 
brought  under  the  act  by  the  plaintiff  against  the  railway 
company  in  respect  of  the  alleged   wrong,  the  court  would 
not  simply  leave  the  plaintiff  to  proceed  by  distress  in  order 
that  the  legal  right  might   be  tried  in   replevin,  but   would 
direct  an  issue  to  try  such  right,  and  require  the  defendants 
not  to  raise  any  objection  at  law  on   the  ground  that  the  al- 
leged wrong  was   done  by  a  corporation.     That,  where  the 
opinion  of  the  court  was  not  clearly  for  or  against  the  plain- 
tiff, it  would  be    governed   by  the  balance  of  inconvenience 
on  either  side  in  granting  or  refusing  the  injunction;    and 
where  the  damage  to  the  plaintiff  was  shown  to  be  small  in 
amount,  the  court  would  not  prejudice  the  legal  question  by 
.  granting  the  injunction,  but  would  require  an  account  to  be 
kept  pending   the  trial  at  law.     (Cory  v.    Yarmouth   and 
Norwich  Railw.  Co.,  3  Hare,  593.) 

Proceedings       In  granting  or  refusing  an  injunction  until  a  legal  right 
respecting  a  -g  determined,  the  court  will  consider  what  means  it  has  of 

covenant  to 


stop  trains     putting  the  party  who  may  be   ultimately  successful   in  the 
at  refresh- 
ment rooms. 


position  in  which  he  would  have  stood  if  his  legal  rights  had 


not  been  interferred  with  ;  and  although  there  may  have  been 
an  infraction  of  the  law,  the  court  will  endeavor  to  do  sub- 
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•tantial  justice  to  one  party  without   imposing  unnecessary 
upon  ihe  oil 

utlunu,  the  Great  Western  Railway  Company, 
granted  a  lease  of  the  refreshment  rooms  st  Swindon  to  the 
plaintiffs  for  99  years,  which  lease  contained  an  agreement 
that  the  company  "shall  give  erery  facility  to  the  said 
plaintiffs  for  enabling  them  to  obtain  an  adequate  return  by 
means  of  the  rents  and  profits  to  be  derived  from  the  said 
refreshment  rooms,  and  that  all  trains  carrying  passengers, 
and  not  being  goods  trains  or  trains  to  be  sent  express  or  for 
special  purposes,  and  except  trains  not  under  the  control  of 
the  said  Great  Western  Railway  Company,  which  shall  pass 
the  Swindon  station,  cither  up  or  down,  shall,  save  in  case  of 
emergency  or  unusual  delay  arising  from  accidents,  stop 
there  for  refreshment  of  passengers  for  a  reasonable  period  of 
'about  ten  minutes."  The  plaintiff's  underlet  the  premises  to  r  « 
G.  for  seven  years,  and  entered  into  a  covenant  with  him  for 
t|uu-t  enjoyment,  and  further  that  they  would  during  the 
continuance  of  the  term  granted  to  him  do  all  such  acts  and 
things  as  should  be  necessary  and  proper  for  enforcing  the 
fulfilment  and  performance  of  the  covenants  entered  into  by 
the  company  with  the  plaintiffs.  Certain  trains  belonging 
to  the  company  called  "  express"  trains  passed  the  Swindon 
station  withuut  stopping  a  sufficient  time,  to  allow  the  pas- 
sengers to  get  refreshment.  The  plaintiffs,  without  the  as- 
sent of  their  sub-lessee,  filed  a  bill  against  the  company 
and  moved  for  an  injunction.  Two  actions  directed  by  the 
court  for  the  purpose  of  establishing  the  facts  of  the  case 
having  been  decided  in  the  plaintiffs'  favor  (Rigby  v.  Great 
Wettern  If.ul.r.  <',...  4  Kailw.  C.  190;  14  Mees.fc  W.  81 1 
4  Exch.  220),  Wigram,  V.  C.,  being  of  opinion  that  the  trains 
called  by  the  defendants  "  express  trains"  were  not  trains  sent 
by  express  or  for  special  purposes  within  the  exception  in  the 
lease,  granted  an  injunction  to  restrain  the  defendants,  until 
the  hearing  of  the  cause  or  further  order,  from  directing  or 
permitting  the  express  trains  to  pass  the  Swindon  station  save 
in  case  of  emergency,  without  stopping  there  for  the  refresh- 
ment of  passengers.  The  application  for  an  inj  unction  having 
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been  afterwards  renewed,  the  company  asked  for  a  case  to  a 
court  of  law,  upon  a  question  of  law  which  they,  by  inadvert- 
ence, had  omitted  to  have  tried  under  the  former  proceedings, 
and  they  resisted  the  injunction  being  granted  in  the  mean 
time.  Although  Wig-ram,  V.  C.,  thought  the  company  was 
entitled  to  a  case,  yet  he  granted  an  interim  injunction  to  the 
plaintiffs.  Upon  appeal,  Lord  Coitenham,  C.,  discharged 
such  part  of  the  order  as  granted  an  interim  injunction  and 
in  lieu  thereof  required  an  undertaking  from  the  company  to 
keep  an  account  as  directed  by  the  former  order,  and  to  pay 
such  sum  for  violation  of  their  covenant,  and  to  be  ascer- 
tained in  such  manner  as  the  court  should  direct.  This  course 
was  adopted  to  relieve  the  case  from  the  difficulty  of  ascer- 
taining on  the  one  hand  the  damage  which  the  company 
might  sustain  by  being  compelled  to  stop  at  certain  stations, 
and  on  the  other,  from  ascertaining  by  means  of  a  jury  what 
damages  the  company  would  be  liable  to  pay.  (S.  C.  2 
Phill.  C.  C.  44  ;  4  Railw.  C.  491.)  Pending  the  proceedings 
at  law,  the  plaintiffs'  interest  under  the  covenant  ceased  and 
the  injunction  became  unnecessary.  The  court,  on  motion 
by  the  plaintiffs  for  the  costs  of  the  proceedings  at  law  and 
in  equity,  and  for  a  reference  to  take  the  accounts  which  the 
company  had  been  ordered  to  keep,  made  an  order  for  a 
reference,  but  reserved  its  direction  as  to  the  costs  on  the 
ground  that  they  might  possibly  be  affected  by  the  result  of 
the  account.  (S.  C.  14  Jur.  710  ;  19  L.  J.  Chanc.  470.) 

An  information  was  filed  at  the  relation  of  the  trustees  of 
a  turnpike-road  against  a  railway  company,  in  order  to  com- 
pel them  to  remove  a  temporary  bridge,  which  had  been 
erected  for  the  purpose  of  conveying  spoil  earth  over  the 
road,  or  to  compel  them  to  set  out  a  new  road :  it  was  held,  on 
r  «6i3  |  *motion  to  dissolve  an  injunction  granted  ex  parte,  that  the 
operation  of  the  injunction  should,  on  certain  terms,  be  sus- 
pended for  seven  weeks,  or  until  further  order,  no  case  of 
practical  inconvenience  having  been  made  out,  although 
there  had  been  a  clear  infraction  of  the  law.  (Att.-Gen.  v. 
Eastern  Counties  Railw.  Co.,  3  Railw.  C.  337 ;  ante,  p.  61.1.) 
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A  court  of  equity  ought  n-     U|M>D  an  alleged  equity,  to 
interfere  with  an  admitted  legal  right  unleas  there  be  a  man- 
ifest certainty  that  at   the  hearing  of  the  cause  the  plaintiff 
will  be  entitled  to  relief.      A  railway  act  empowered  the 
company  to  make  calls  upon  the  shares,  and,  in  case  of  non- 
payment, to  sue  the  proprietor,  or  declare  the  shares  to  be 
forfeited,  prescribing  certain  formalities  to  be  observed  in  the 
declaration  of  such  forfeiture.     The  act  also  allowed  an  owner 
of  shares,  not  in  urrear  for  calls,  to  sell  and  transfer  his  shares 
with  certain  formalities  ;   and  it  authorized  the  company  to 
buy  up  shares  offered  for  sale.     The  plaintiu',   a  registered 
proprietor  of  one  hundred  shares,  and  a  director  of  the  com- 
pany, offered  to  the  other  directors   to  forfeit  and  relinquish 
his  shares  ;   the  directors  accepted  the  offer,  and  a  deed  was 
prepared  for  the  purpose  by  the  solicitors  of  the  company, 
and  was  executed  by  the  plaintiff.      None  of  the  formalities 
required  by  the  act  for  the  forfeiture  or  sale  and  transfer  of 
shares  were  complied  with.     In  August,  1837,  the  plaintiff 
ceased  to  be  a  director  of  the  company.     In  the  same  month 
a  call  was  made  on  the  shareholders  of  the  company ;  and  in 
May,  1838,  a  subsequent  call  was  made.    In  August,  1838, 
the  company  required  the   plaintiff  to  pay  the  whole  of  the 
calls  on  his  shares ;    and  on  his   default  to  do  so,  they,  in 
December,   1838,  commenced  an  action  at  law  against  him 
for  the  amount  of  such  calls.     The  plaintiff  filed  his  bill,  and 
obtained  the  common  injunction,  which  was  extended  to  stay 
trial  of  the  action.     The  company  obtained  the  order  nisi  to 
dissolve,  on  putting  in  their  answer.     Upon  cause  being 
shown,  Shadwell,  V.  C.,  continued  the  injunction,  but  it  was 
held  by  Lord  Cottcnharn,  C.,   that  the  alleged  .title  to  relief 
in  this  case  was  not  so  clear  as  to  justify  the  court  in  con- 
tinuing the  injunction,  except  upon  the  terms  of  the  plaintiff 
giving  judgment  in  the  action,  and  paying  the  amount  sued 
for  into  court.     (Playfair  r.   Birmingham,  Bristol  and 

Thame3  Junction  Railw.  Co.  and  another,  1  Railw.  C.  640.)  r 

A.      t_  •  *•«  of  on- 

After  the  creation  of  the  original  shares  in  a  railway  com-  deruJtioc  M 

pany,  a  further  capital  was  raised  in  half  share*,  upon  which  S 
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a  resolution  of  the  directors  guaranteed  interest  at  61.  per 
cent,  for  ten  years.  On  a  motion  by  a  holder  of  original 
shares  to  restrain  the  company  from  paying  any  interest  or 
dividends  on  the  half  shares  out  of  the  profits  of  capital  sub- 
sequently created,  in  preference  to  the  interest  or  dividends 
on  the  original  shares,  and  from  paying  any  preferential  in- 
terest or  dividends  on  the  half  shares  while  any  of  the  float- 
ing or  unsecured  debt  of  the  company  was  unpaid,  except 
out  of  the  clear  profits  of  the  current  half  year, — the  company 
entered  into  an  undertaking  not  to  make  such  payments  un- 
[*614  J  *less  under  the  authority  of  parliament,  until  the  hearing  of  the 
Decision  of  cause  or  further  order.  By  a  subsequent  act  of  parliament  it 
to  application  was  enacte^>  that  it  should  be  lawful  for  the  company  to  com- 
of profits,  mute  the  guarantee  attached  to  the  half  shares  into  any  other 
guarantee  or  privilege,  perpetual  or  terminable,  which  should 
be  agreed  upon  by  four-fifths  of  the  shareholders  of  the  com- 
pany at  meetings  after  notice  as  therein  mentioned.  The 
directors  thereupon  proposed  to  commute  the  guarantee  into 
an  annual  payment  for  each  half  share  in  perpetuity.  Upon 
a  motion  to  restrain  the  company  from  in  any  manner  acting 
or  giving  effect  to  the  proposed  scheme  for  the  commutation  of 
the  guarantee,  or  from  declaring  or  paying  any  commuted  or 
other  dividend  on  the  original  or  half  shares  while  any  of  the 
unsecured  debt  remained  due,  and  except  out  of  the  clear 
profits  of  the  current  half  year,  and  so  far  as  such  profits 
should  be  sufficient  after  payment  of  such  debt,  and  upon  a 
cross  motion,  to  discharge  the  undertaking :  it  was  held,  that 
the  act  of  parliament  authorizing  the  commutation  did  not 
take  the  case  out  of  the  undertaking,  and  that  therefore  the 
undertaking,  was  binding  until  the  hearing  of  the  cause  or 
the  further  order  of  the  court ;  that  the  undertaking  was  not 
an  agreement  which  bound  the  defendants  to  do  nothing  in 
the  matter,  the  subject  of  the  injunction,  except  under  the 
order  of  the  court,  or  unless  the  court  should  be  of  opinion 
that  what  they  proposed  to  do  was  proper  to  be  done,  but 
was  in  the  nature  of  an  injunction  obtained  without  argu- 
ment, aad  which  the  defendants  might  apply  to  discharge ; 
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that  upon  tlic  c«. ust ruction  of  the  resolution  the  holder*  of 
half  shares  were  cntitlnl  to  tho  guaranteed  6V.  per  cent,  out 
of  any  funds  of  the  company  which  could  be  lawfully  so 
nppliol,  .-in  1  thstefofe  out  of  future  profits,  before  any  divi- 
dend could  IKS  payable  upon  the  whole  shares ;  that,  inde- 
pendently of  the  construction  of  the  resolution,  tho  act  of 
parliament  having  authorised  a  commutation  of  the  guaran- 
tee, and  the  comnnit.it i-.n  having  received  the  consent  re- 
quirol  liy  tin-  act,  the  company  might  lawfully  carry  it  into 
effect;  that  tho  principles  which  apply  to  partnerships  com- 
posed of  a  limited  number  of  persons  apply  to  such  com- 
panies, and  that  the  majority  of  partners  in  a  partnership 
of  a  limited  number,  constituted  with  similar  provisions  as  to 
profits,  could  overrule  the  minority  upon  the  question  wheth- 
er profits  should  be  divided  while  debts  of  the  partnership 
were  unprovided  for ;  that  the  manner  in  which  profits  were 
to  be  ascertained  and  divided  was  a  question  of  internal 
management,  and  within  the  power  of  the  company  to  direct. 
(Stevens  Y.  South  Devon  Railw.  Co.,  9  Hare,  313  ;  21  L.  J. 
Chan.  816.  See  ante,  pp.  197—205.) 

If  a  person,  knowing  that  certain  lands  belonging  to  himself,  How  fcr  «e- 
stands  by  and  permits  another  to  expend  money  upon  them  ^H?^*08 
without  giving  him  notice  of  his  title,  and  afterwards  asserts  ty'i  remedy 
his  claim,  a  court  of  equity  will  not  give  relief  to  the  party  m  *qu"3r> 
so  aggrieved.     (East  India  Company  v.  Vincent,  2  Atk.  83 ; 
Attorney- General  v.  Balliol  College,  9  Mod.  411;  Cawder 
T.  Lewis,  1  Y.  <k  C.  427.)    In  the  proper  sense  of  the  word,   •  .g^  i 
^acquiescence  is  when  a  party  having  a  right  stands  by  and 
sees  another  dealing  with  the  property  in  a  manner  inconsist- 
ent with  that  right,  and  makes  no  objection  while  the  act  is 
in  progress,  and  is  thus  precluded  from  complaining  after- 
wards. _  (Duke  of  Leeds  r.  Earl  of  Amherst,  2  Phili.  C.  C. 
128.)  A  party  seeking  to  obtain  an  interposition  of  a  court  of 
equity,  by  means  of  an  injunction,  must  be  guilty  of  no  un- 
necessary delay  in  applying  to  the  court  after  becoming  ac- 
quainted with  his  rights.  (Barker  T.    North  Staffordshire 

Railw.  Co.,  12  Jur.  589 ;    5  RaJlw.  C.  401 ;   2  De  G.  &  S. 
VOL.  it.         :'>T 
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quiescence 
will  bar 
party's  re- 
medy in 
equity. 


[615J 


How  far  ac-  60 ;  ante,  pp.  336,  345.)  Whether,  when  there  is  no  leave 
or  licence  for  the  construction  of  works,  a  party,  with  full 
knowledge  of  what  was  proposed  to  be  effected,  has  raised 
in  equity  a  bar  to  his  legal  rights,  is  a  question  for  equity 
and  depends  on  a  variety  of  circumstances.  It  may  depend 
on  how  far  the  party  asserting  legal  rights  knew  of  such 
rights,  and  that  the  other  party  was  invading  them,  and  how 
far  he  has  by  acquiescence  lost  such  legal  rights.  It  seems 
that  a  strong  case  of  acquiescence  would  be  required,  and  that 
such  a  question  will  not  be  disposed  of  on  an  interlocutory 
application.  (Barnard  v.  Wallis,  2  Railw.  C.  162 ;  see 
Mott  v.  Blackwall  Railw.  Co.,  2  Phill.  C.  C.  632.)  In 
considering  how  far  a  party  has  by  his  own  conduct  lost  the 
benefit  of  an  equity  to  which  he  was  once  entitled,  it  is  ob- 
vious that  very  different  considerations  attach  to  a  case  in 
which  a  party  has  been  all  along  cognizant  of  his  rights, 
from  those  which  attach  in  a  case  in  which  he  was  not  so 
cognizant.  If  the  case  should  arise  in  which  both  parties 
were  ignorant  of  the  right  which  one  of  them,  had  he  been 
aware  of  it,  might  have  asserted,  it  might  be  open  to  con- 
siderable question  how  far  that  ignorance  ought  to  prejudice 
him.  But  if  the  plaintiffis  cognizant  of  his  right,  of  course 
he  cannot  be  heard  to  say  that  he  did  not  assert  it  sooner  in 
consequence  of  his  not  being  aware  of  the  advantage  to  be 
derived  from  asserting  it.  (Per  Lord  Cottenham,  C.,  3  My. 
&  C.  791 ;  see  lllingworth  v.  Manchester  and  Leeds  Railw. 
Co.,  2  Railw.  C.  187 ;  ante,  p.  608.)  It  seems  that  a  party 
will  not  be  precluded  from  relief  by  acquiescence  in  what  he 
may  be  led  to  consider  a  mere  temporary  violation  of  his 
right,  when  no  evidence  is  given  of  expense  incurred  by  an- 
other party  in  consequence  thereof.  ( Gordon  v.  Cheltenham 
and  Great  Western  Railw.  Co.,  2  Railw.  C.  800.)  Ac- 
quiescence by  the  complaining  party  in  the  erection  of  works 
alleged  to  be  in  violation  of  an  act  of  parliament  may,  be- 
fore tlie  legal  question  ha"s  been  tried,  prevent  the  court  from 
granting  an  injunction  which  would  indirectly  have  the 
effect  of  compelling  the  removal  of  the  part  of  the  works 
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built,  alth-.u-l,   iu  the  same  case  the  court  may,  How  fen*. 
pending  the  trial,  restrain    tin-  further  proceeding  with  the  ilibw 

l      ney  General  v.  Manchester  ami  Leeds  Railw.  J"Jr  V*" 
Co.,  I  1:  Hit).)     The  argument  as  to  acquiescence  is  .quay. 

rery  important  upon  the  consideration  of  the  motion  for  an 
injunction.  A  short  acquiescence  may  properly  induce  the 
court  not  to  interfere  ex  parte.  A  longer  acquiescence  may, 
voder  the  circu  instances,  throw  serious  doubt  upon  the  right 

lie  plaintiff,  ami  in<tuce  the  ourt  not  to  interfere  by  any  [  "616  j 
!  xrutory  order,  even  when  applied  for  on  notice.  But 
when  acquiescence  is  used  as  an  argument  in  support  of  a 
demurrer,  there  most,  to  make  it  effective,  be  such  an  ac- 
quiescence M  wh  tlly  to  disentitle  the  plaintiff  to  any  relief. 
It  must  assume  that  the  plaintiff  originally  had  a  right,  but 
that  he  has  altogether  deprive  1  hitmi'lf  of  it  by  his  acqui- 
escence. (Per  Lord  Langdale,  M.  R.,  Gordon  v.  Chel- 
tenham Railw.  Co.,  5  Beav.  233.)  On  an  application  for  an 
ex  parte  injunction,  the  court  looks  most  minutely  to  the 
time  during  which  the  plaintiff  has  permitted  the  matter 
complained  of  to  proceed,  and  will  not  grant  an  injunction 
in  the  absence  of  the  other  party,  when  the  complainant  has 
acquiesced  for  some  time.  For  the  granting  of  an  injuncti  >n, 
AT  parte  is  the  exercise  of  a  very  extraordinary  jurisdicti  <n, 
the  effect  of  which  in  every  case  in  which  it  is  asked  is 
almost  alarming;  therefore  the  time  at  which  the  plaintiff 
first  had  notice  of  the  existence  of  the  subject  of  complaint 
is  to  be  looked  to  with  the  greatest  care  and  jealousy,  in 
in  order  to  prevent  an  improper  order  being  made  against  a 
party  iu  his  absence  ;  but  when  the  party  has  notice  of  the 
it,  the  question  tlu-n  is,  whether,  during  the  time  which 
has  elapsed,  there  has  been  a  course  of  conduct  from  which 
a  waiver  of  the  terms  or  an  acquiescence  in  the  violation  of 
the  contract  is  to  be  inferred.  (Karl  of  Mexborougk  v. 
Bower,  1  Beav.  181.)  Although  ft  party  who  stands  by  and 
knowingly  suffers  operations  not  strictly  legal  to  be  carried 
on  by  a  company  without  taking  the  proper  steps,  though 
he  had  the  means,  to  prevent  them,  will  be  barred  of  hi* 
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remedy  by  injunction,  yet  it  seems  that  the  company  will  be 
liable  to  an  action  for  damages,  which  will  be  calculated  with 
a  view  to  the  conduct  of  the  party  seeking  them.  (Shadd  v. 
Henderson,  2  Dowl.  P.  C.  519.) 

Laches.  Plaintiffs  by  lying  by  and  allowing  expense  to  be  incurred 

in  making  works,  or  by  allowing  the  works  to  be  completed 
without  remonstrance  or  objection,  may  be  precluded  from 
their  remedy  in  a  court  of  equity.  (Birmingham  Canal  Co. 
v.  Lloyd,  18  Ves.  515  ;  Blakemore  v.  Glamorganshire  Canal 
Navigation,  1  My.  &  K.  154.) 

Ex  parte  in-  A  wholesome  rule  has  been  established  in  the  Court  of 
junction.  Chancery,  that  if  a  party  comes  for  an  ex  parte  injunction 
and  misrepresents  the  facts  of  the  case,  he  shall  not  then  be 
permitted  to  support  the  injunction  by  showing  another  state 
of  circumstances  in  which  he  would  be  entitled  to  it ;  be- 
cause the  jurisdiction  of  the  court  in  granting  ex  .parte  in- 
junctions is  obviously  a  very  hazardous  one,  and  one  which 
though  often  used  to  preserve  property,  may  be  often  used 
to  the  injury  of  others  ;  and  it  is  right  that  a  strict  hand 
should  be  held  over  those  who  come  with  such  applications. 
(Attorney- Generals.  Mayor  of  Liverpool,  1  My.  &  Cr. 
210.)  A  party  seeking  to  obtain  an  injunction,  is  bound  to 
state  fully,  in  the  first  instance,  the  entire  case  on  which  he 
rests  his  claim  for  relief.  (Barker  v.  North  Staffordshire 
Railw.  Co.,  12  Jur.  589  ;  ante,  p.  345.)  An  ex  parte  in- 
f  *fi1 7  1  *junction  ought  not  to  be  granted  unless  there  is  some  real  mis- 
chief either  likely  to  arise  or  requiring  to  be  immediately 
remedied.  (1  Eailw.  C.  475.)  Whatever  title  a  plaintiff  may 
have  to  an  ex  parte  injunction,  if  it  subsequently  turn  out  that 
it  was  obtained  through  means  of  misrepresentation  or  con- 
cealment on  his  part,  he  ought  to  have  no  benefit  from  it,  but 
it  should  be  discharged  with  costs.  (Semple  v.  London  and 
Birmingham  Railw.  Co.,  1  Railw.  C.  493.)  The  infringe- 
ment of  a  strict  legal  right  will  not  necessarily  induce  the 
court  to  continue  an  injunction  which  has  been  granted  ex 
parte,  but  the  court  will  endeavor  to  do  substantial  justice 
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between  the  parties  according  to  the  circumstance*.     (At-      [  617 "] 
torn*?- General  v.  Pattern  Counting  Railw.  Co.,  7  Jur.  806 ; 
12  Uw.  J.  1843,  100;  an/*,  p.  till.) 
An  injunction  was  allowed  to  be  moved  for  ex  parte  in  a  F**  i-rta  '"• 

junction  U' 

pressing  case  aftor  the  defendants  bad  entered  an  appear-  ur  Appear- 
ance. In  this  case  the  court  allowed  counsel  to  be  heard 
who  had  been  instructed  to  oppose  the  motion,  although  no 
notice  had  been  given.  (Acraman  v.  Bristol  Dock  Co.,  1 
Ross.  &  M.  321.)  An  injunction  was  granted  on  an  ex  parte 
motion  to  restrain  the  pulling  down  bouses,  although  the  de- 
fendants had  appeared.  The  defendants  requiring  the  land 
upon  which  the  houses  stood  for  the  purposes  of  their  rail- 
way, had  agreed  with  the  plaintiff  for  the  purchase,  and  the 
question  of  price  was  left  to  arbitrators,  who  were  tor  make 
their  award  on  1st  February,  but  nothing  was  said  in  the 
agreement  respecting  possession.  The  defendants  bad  made 
an  entrance  upon  the  property,  and  commenced  pulling  down 
the  interior  of  the  house,  in  order  that  their  works  might 
not  be  seen.  (Petley  v.  Eastern  Counties  Railw.  Co., 
8  Sim.  483;  8  Jur.  21;  Bell  v.  Hull  and  Selby  Railw. 
Co.,  I  Railw.  C.  623;  see  Aller  v.  Jones,  15  Yes.  605. 
rrwon  v.  Cockerell,  3  Mer.  1 ;  Perry  v.  Weller,  3  Russ'. 
519.)  An  order  for  an  injunction  was  obtained  ex  parte 
after  an  appearance  had  been  entered  by  the  clerk  in  court, 
who  had  instructions  from  the  solicitor  for  the  railway  com- 
pany to  enter  an  appearance  immediately  to  every  bill  which 
should  be  filed  against  them ;  but  tho  fact  of  the  defendants 
having  appeared  was  not  known  to  tho  plaintiff's  solicitor 
when  the  injunction  was  obtained:  it  was  held,  that  the 
order  must  be  discharged ;  for  although  the  court  might 
grant  an  injunction  ex  parte  under  some  circumstances  even 
after  appearance,  yet  the  fact  of  such  appearance  having 
been  entered  must  be  stated  when  the  application  is  made ; 
and  if  not  known  at  the  time,  then  the  plaintiff  must  take 
his  chance  whether  he  obtains  a  good  or  a  bad  order. 
(Randall*.  Commercial  Railw.  Co.,  3  Jur.  881 ;  8  Law.  J. 
N.  8.  Ch.  252.)  Although  an  injunction  ex  parte  upon  a 
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statement  in  which  material  facts  are  concealed  or  mis- 
represented would,  on  a  speedy  application,  be  dissolved  with 
costs,  yet  it  is  not  a  sufficient  ground  for  a  motion  to  dis- 
solve that  injunction  after  a  period  of  several  months  has 
elapsed  before  notice  of  such  motion  is  given  :  nor  will  the 
question,  whether  there  has  been  such  concealment  or  mis- 
[*618]  "representation  be  taken  into  consideration  on  appeal  from 
an  order  made  by  the  court  in  which  the  injunction  was 
granted,  and  by  which  order  the  injunction  was  continued 
and  the  costs  reserved.  (Bellv.  Hull  and  Selby  Railw.  Co., 
1  Railw.  C.  616.)  A  contractor  for  railway  works  deposited 
during  the  1st  and  2d  of  March  a  quantity  of  clay  on  a 
road  near  the  entrance  of  the  plaintiff's  wharf.  On  the 
10th  of  March  the  plaintiff  filed  his  bill  to  restrain  the  com- 
pany from  laying  down,  or  causing  to  be  laid  down ,  any  clay 
on  the  road ;  and  upon  an  affidavit  made  the  same  day 
verifying  the  facts,  he  obtained  on  the  12th  of  March  an  ex 
parte  injunction  prohibiting  such  further  deposit.  The  com* 
pany  had  begun  to  move  the  clay  on  the  9th  of  March,  of 
which  fact  the  plaintiff  was  ignorant  at  the  time  of  making 
his  affidavit :  it  was  held,  that  although  the  plaintiff  might, 
if  he  had  made  inquiries,  have  known  that  the  clay  was  in 
course  of  removal,  yet  his  ignorance  of  that  fact,  owing 
to  which  it  was  not  made  known  to  the  court,  was  not  equi- 
valent sto  concealment  or  misrepresentation,  and  that  the  ex 
parte  injunction  was  therefore  not  improperly  obtained. 
(Semple  v.  London  and  Birmingham  Railw.  Co.,  1  Railw. 
C.  480.) 

Interference        When  acts  of  parliament  are  obtained  by  railway  or  other 
wh^ere'cmn-    companies,  on  the  assurance  given  to  the  legislature  that  the 

pany  have     undertaking  can  be  completed  for  a  specified  sum,  it  seems 
not  the  .  . 

means  of       that  a  court  of  equity  may  restrain  a  company  where  it   ap- 

completing    pears  that  they  have  not  the  means  of  carrying  into  effect  the 

their  under-    f  J 

taking  with    whole  of  the  projected  plan.     In  the  case  of  A  gar  v.  Regent's 
thejegisla-     Cnnai  Company,  (Coop.  77  ;  see  1  Swanst.  250 ;  Blackmore 
v.  Glamorganshire  Canal  Navigation,  1  My.  &  K.  164), 
i,  0.,  acted  on  the  principle  that  where  persons 
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to  satisfy  the  legislature  that  a  certain  sum  is  suffi-  l« 
etent  for  the  completion  of  a  proposed   undertaking,  as  a 
canal,  and  the  event  is  that  that  sum  is  not  nearly  sufficient,  p««y  k*r« 
if  the  owner  of  sn  estate  through  which  the  legislature  has  UJa^jJUJ 
siren  to  the  speculators  a  right  to  carry  the  canal  can  show  *y  •«*•»• 

.     .     taking  with 

that  the  persons  so  authorized  are  unable  to  complete  their  ^  1^1, 
work,  an-i  pt  in  his  application  for  relief  grounded  on  ***•• 

that  fact,  the  Court  of  Chancery  will  not  permit  the  further 
prosecution  of  the  undertaking.      AMerson,  B.,  acceded/to 
that  proposition  in  case  the  fact  were  clearly  made  out,  and 
arose  out  ••:'  m.  u  instances  occurring  after  tin-  passing  of  the 
act,  or  from  a  failure  to  raise  the  sum  contemplated  by  the 
act ;    for  to  take  any  man's  land,  when  the  whole  work  can 
never  be  performed,  is  clearly  injurious  to  him  and  a  sub 
stantial  broach  of    the   condition  on  which  the  legislature 
granted  the   right  to  do  it.      So  again,  if  the  termini  were 
changed,  and,  instead  of  proceeding  to  some  great  town  or 
city,  the  canal,  or  railway  were  to  terminate  in  some  obscure 
village,  .the  same  result   would  follow.      But  he  could  not 
accede  to  the  proposition  that  where  the  contract  as  far  as 
regards  the  land  of  the  complaining  landowner  is  exactly 
performed,  any  variation  made  at  a  distant  point,  and  with 
the  consent  of  the  landowner  there,  nnd  producing  no  real 
"injury  to  the  complaining  landowner,  ought  to  be  the  ground   [  '619  ] 
'  for  an  injunction  in  a  court  of  equity   to  be  granted  on  his 
application.     (Lee  v.  3/i/ner,  2  Y.  &  C.  619,  620.)     Lord 
Cottfnham.  C.,  in  reference  to  the  principle  laid  down  by 
Lord  Eldon  C.,  apprehended  that  ho  must  have  proceeded 
on  this  ground,  "  that  where  acts  of  parliament   impose  cer- 
tain severe  burthens  on  individuals  by  interfering  with  their 
private  rights  and  private   property,   for  the  purpose  of  ob- 
taining some  great  public  good,  if  the  court  sees  that  the  un- 
dertaking cannot  be  completed,  and  therefore  that  the  public 
cannot  derive  that  benefit  which  was  to  be  the  equivalent  for 
the  sacrifice  made  by  the  individual,  the  court   will  protect 
the  individual  from  being  compelled  to  make  that  sacrifice 
under  the  circumstances,  and  until  it  appears  that  the  public 
will  derive  the  proposed  benefit  from  it    It  is  impossible  to 
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Interference  suppose  Lord  Eldon  could  have  meant  that,  after  an  act  of 
where  com-  parliament  has  been  passed  giving  certain  powers  and  author- 
pany  have  izinor  a  body  of  persons  to  carry  on  certain  works,  those 

not  the  means  J        . 

of  completing  against  whose  right  such  works  are  to  be  carried  into  effect 
takino-'with*  are*o  come  into  the  Court  of  Chancery,  and  say  'We  will  un- 
the  legisia-  dertake  to  prove  that  you  cannot,  with  the  money  you  have 
in  hand,  carry  those  works  into  effect,'  and  therefore  and  im- 
mediately, and  in  that  state  of  circumstances,  the  court  is  to 
interfere.  If  that  were  so,  it  is  quite  obvious  that  not  a  sin- 
I  "19  J  g]e  bin  passes  the  legislature,  authorizing  the  formation  of  a 
railway  or  canal,  but  would  be  brought  immediately  into  the 
Court  of  Chancery,  thus  making  it  the  duty  of  that  court  to 
investigate  the  probable  expense  of  the  speculation  ;  and  if 
it  appeared  that  the  money  which  the  parties  had  at  the  time 
would  not  enable  them — as  in  those  cases  generally  it  would 
not  enable  them— to  carry  their  speculation  into  effect,  the  court 
would  be  called  upon  to  say  that  they  should  be  prohibited 
from  going  on  with  it  altogether.  Th^onsequence  would  be 
that  the  Court  of  Chancery  would  be  assuming  to  itself  a 
power  which  would  be  neither  more  nor  less  than  the  repealing 
of  an  act  of  parliament,"  which  it  was  clear  that  Lord  Eldon 
could  not  have  meant.  (Salmon  v.  Randall,  3  My.  &  Cr. 
444,  445.)  See  Gray  v.  Liverpool  and  Bury  Railw.  Co., 
4  Railw.  C.  241,  ante,  p.  233,  in  which  case  Lord  Langdale, 
M.  R.,  observed,  "  at  one  time  the  doctrine  held  in  this  court 
was,  that  unless  those  who  had  obtained  the  powers  (to  take 
property)  and  were  enabled  to  carry  on  such  a  speculation, 
could^  satisfactorily  show  that  they  had  the  means  of  com- 
pleting the  whole  and  not  a  part  only  of  that  which  was  al- 
leged to  be  for  the  public  good,  they  should  not  be  allowed 
to  invade  any  man's  property  in  the  execution  of  only  a  part." 
A  person  whose  property  is  required  for  the  purposes  of 
acts  authorizing  lands  to  be  taken  for  improving  a  town,  is 
not  entitled  to  restrain  the  parties  by  injunction  from  taking 
the  steps  prescribed  by  the  acts  for  obtaining  possession  of 
the  property  until  they  shall  have  shown  a  sufficient  fund  in 
hand  to  satisfy  the  price  which  may  be  awarded  to  the  owner, 
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or  until  they  shall  have  shown  the  means  by  which  they  pro- 
pose to  procure  it.     It  *was  held  that  the  commissioners  ap- 
pointe  1  under  local  acts  of  parliament  for  improving  tho  town  |* 
of  Cambridge,  have  upon  the  construction  of  those  acts  a  con-  completing 

ng  right  to  exercise  from  time  to  time  the  power  thereby  ^^  wW| 
vested  in  them  of  taking  property  for  the  purpose  of  the  acts 
and  of  referring  the  assessment  of  the  price  to  a  jury,  so 
long  as  may  be  required  for  carrying  into  full  effect  the  pur- 
poses contemplated  by  the  acts.  (tialmon  v.  Randall,  8  My. 
&  Cr.  439.)  It  has  been  decided  at  law  that  if  an  act  of  par- 
liament be  obtained  by  a  company,  authorizing  them  to  make 
a  canal,  and  for  that  purpose  to  take  certain  lands  specified 
in  the  act,  on  giving  compensation  to  the  owners  in  the  man- 
ner pointed  out ;  but  the  act  contains  no  limitation  of  time 

m  which  those  powers  are  to  be  exercised ;  the  company 
are  entitled  to  commence  those  works  and  avail  themselves 
of  the  provisions  of  the  act  after  any  lapse  of  time  however 
great ;  and  the  owner,  if  dissatisfied,  cannot  restrain,  and 
has  no  remedy  against  them  in  a  court  of  law.  ( Thicknessc 
v.  Lancaster  Canal  Co.,  4  Mee.  &  W.  472 ;  3  Jur.  11.) 
It  was  admitted  to  be  questionable  whether  under  peculiar 
circumstances  of  hardship  he  might  not  obtain  relief  in 
equity.  (76.)  It  was  also  questioned  whether  any  and  what 
acts  would  amount  to  an  abandonment  of  the  powers  so  con- 
ferred ;  and  that  if  the  capital  which  the  act  empowers  the 
company  to  raise  be  not  raised  to  the  full  extent,  whether 
that  circumstance  affects  the  right  of  the  company  to  prose- 
cute their  works  afterwards.  (76.) 

Where  a  railway  company  is  authorised  by  act  of  parlia- 
ment to  raise  money  for  specific  purposes  only,  it  is  not 
competent  to  any  majority  of  the  shareholders  to  divert  such 
monies  to  another  purpose  against  the  will  of  a  single  share- 
holder ;  nor  will  unanimity  amongst  shareholders  make  *uch 
a  diversion  lawful.  (Bagshaw  v.  Eastern  Union  Rattw. 
Co.,  7  Hare,  114 ;  ante,  pp.  171—174  ;  Doyle  v.  Muntz,  5 
Hare,  519.) 

A  railway  company  by  their  act  had  power  to  make  a  rail- 

VOL.  II.  H 
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way  from  E.  to  P.  The  original  undertaking  being  found 
impracticable,  the  majority  of  the  shareholders  agreed 
to  construct  a  railway  from  E.  to  L.,  a  very  small  portion 
of  the  line  originally  contemplated.  An  injunction  was 
granted  at  the  suit  of  an  individual  shareholder,  restrain- 
ing the  company  from  making  that  limited  portion  only. 
(Cohen  v.  Wilkinson,  1  Mac.  &  G.  481 ;  1  Hall  &  T.  554  j 
14  Jur.  491,  5  Railw.  C.  741,  ante,  pp.  166—168.) 

Injunction  to      The  defendants  were  a  joint-stock  company  incorporated 
restrain  ap-   j^  an  acj.  Of  parliament,   in   order  to   make   a  canal.     The 

plication  of       * 

funds  of  com-  plaintiff  was  one  of  the   shareholders,    and  by   his    bill  he 

panytoanoth-  praye(j  amonnrSt  other  things  that  the   defendants  might  be 
er  purpose.      r     * 

restrained  from  employing  the  joint  funds  for  the  conversion 

of  the  canal  into  a  railway.  To  this  bill  a  demurrer  for  want 
of  equity  was  pui  in.  Shadwell,  V.  C.,  said,  "It  is  not  im- 
probable that  it  will  turn  out  upon  the  answer  being  filed 
detailing  the  reasons  of  the  intended  proceeding  of  the  de- 
r  */,o-|  i  fendants,  that  they  will  be  justified  in  doing  what  they  Con- 
template ;  but  I  think  the  demurrer  must  be  overruled  upon 
the  ground  that  a  company  of  this  kind,  having  large  powers 
conferred  upon  them  by  the  legislature  for  a  particular  pur- 
pose, and  for  which  alone  these  funds  have  been  raised,  are 
not  prima  facie  entitled  to  apply  the  funds  for  a  purpose  of 
a  different  kind  ;  and  my  opinion  is,  that  this  court  has  ju- 
risdiction to  interfere  at  the  suit  of  any  person  who  has  ac- 
quired an  interest  in  the  concern."  (Maudsley  v.  Manches- 
ter Canal  Co.,  C.  P.  Coop.  501 ;  see  Cunliff  v.  Manchester 
and  Bolton  Canal  Co.,  2  Russ.  &  M.  480,  n.) 

In  Vigors  v.  Lord  Audlcy,  cited  2  Railw.  C.  353,  354, 
where  a  clause  in  an  act  of  parliament,  which  in  effect  au- 
thorizes the  governing  body  of  a  company  to  sign  promissory 
notes,  an  ex  parte  order  was  made  to  restrain  them  from  do- 
ing so  fraudulently.  There  was  no  provision  in  the  act  of 
parliament  in  this  case  for  calling  a  general  meeting  of  the 
company,  except  at  the  instance  of  the  directors,  who,  being 
the  parties  whose  acts  were  to  be  impugned  by  a  general 
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meeting,  refused  to  summon  one,  which  was  a  clear  fraud  on 
the  part  of  the  directors. 

The  directors  of  a  railway  company,  with  the  concurrence 
of  a  majority  of  the  shareholders,  on  finding  the  orignnl  un- 
dertaking impracticable,  proceed  to  construct  a  small  }  >rti«>n 
only  of  the  works,  which  were  nearly  completed.  On  an  ap- 
plication by  an  individual  shareholder,  on  behalf  of  himself  [621  j 
and  the  other  shareholders,  for  an  injunction  to  restrain  the 
proceeding,  the  court  refused  to  interfere,  on  the  ground  of 
the  acquiescence  of  the  plaintiff,  and  also  that  the  other 
shareholders  had,  for  eighteen  months  previously  to  filing  the 
known.  <  :  had  the  means  of  knowing,  the  acts  complain- 
ed of.  (  Graham  v.  Birkenhead,  Lancaster  and  Chef  hire 
Junction  Railw.  Co.,  2  Mac.  &  G.  146  ;  14  Jur.  494  ;  '2  Hall 
&  T.  450.) 

An   information  was  filed  praying  a  declaration  that  cer-  Information 
tain  railway  companies  were  bound  to  construct  the  whole  of  2 


certain  lines  of  railway,  and  to  open  the  whole  for  public  complete  UM 
traffic  simultaneously,  and  for  an  injunction  to  prevent  them 
from  making  one  line  until  another  was  made,  or  until  the 
notices  to  treat  were  given  to  the  landowners  preliminary  to 
making  such  other  line.  A  general  demurrer  to  this  I.  ill 
was  allowed,  K.  Bruce,  V.  C.,  guarding  himself  from  ex- 
pressing any  opinion  as  to  what  he  should  have  done  if  this 
had  been  a  bill  by  a  shareholder,  or  an  information  and  bill 
inHniii  of  an  information  only.  (Attorney-  General  v.  Bir- 
mingham and  Oxford  Junction  Railw.  Co.,  and  three  oth- 
er Railw.  COM.,  15  Jar.  1024.) 

If  the  public  interests  represented  by  the  attorney  -general 
were  entitled  to  have  the  second  line  of  railway  made,  they 
should  proceed  by  mandamus.  (76.) 

The  fact  that  the  writ  of  mandamus  could  not  be  obtained 
till  after  the  long  vacation  did  not  give  any  equity  that  could 
support  the  information.  (16.) 

A  railway  company  was  constituted  in  1846,  for  the  pur- 
pose of  making  a  railway  from  A.  to  B.  with  a  diverging 
line  to  C.  In  June,  1851,  the  line  of  railway  from  A.  to  B. 
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[*  622  ]  *was  nearly  completed,  but  no  steps  had  been  taken  to  con- 
struct the  diverging  line.  Any  information  was  then  filed  by 
the  attorney -general  at  the  relation  of  certain  parties  claim- 
ing to  be  interested  in  the  diverging  line,  to  restrain  the 
company  from  opening  the  line  from  A.  to  B.,  except  with 
the  intention  of  completing  also  the  diverging  line  :  it  was 
held,  upon  demurrer,  that  the  neglect  by  the  company  to 
complete  the  whole  line,  could  not  be  regarded  in  the  light 
of  a  public  injury,  so  as  to  warrant  the  interference  of  the 
attorney-general*  (Attorney -Genera.lv.  Birmingham  and 
Oxford  Junction  Railw.  Co.,  3  Mac  &  G.  453 ;  16  Jur.  113  ; 
see  Hodgson  v.  Earl  Powis,  1  De  G.  M.  &  G.  6,  ante,  p. 
167.)  As  to,  proceedings  by  mandamus,  to  compel  the  mak^ 
ing  of  railways,  see  ante,  pp.  568 — 571. 

A  suit  cannot  be  sustained  by  a  party  as  one  of  the  public 
to  restrain  a  railway  company  from  closing  the  railway. 
(TViornev.  Taw  Vale  Railw.  and  Dock  Co.,  15  Beav.  10.) 

As  to  compel-  On  an  interlocutory  application  for  an  injunction,  the  court 
a°?bySnrnnd-  w^  on^  act  Prospectively,  and  with  a  view  to  keep  matters 
atory  injunc-  {n  statu  quo,  and  will  not,  unless  in  a  very  special  case, 
grant  the  order  in  such  a  form  as  indirectly  to  compel  some 
positive  act  to  be  done  by  the  party  enjoined.  (Blakemore 
v.  Glamorganshire  Canal  Navigation,  1  My.  &  K.  154.) 
In  Robinson  v.  Lord  Byron  (1  Br.  C.  C.  588 ;  see  2  Cox> 
4 ;  2  Dick.  703)  an  injunction  was  granted  to  restrain  the 
defendant  from  using  dams,  weirs,  shuttles,  floodgates,  and 
other  erections,  so  as  to  prevent  the  water  flowing  to  the 
plaintiff's  mill  in  such  regular  quantities  as  it  had  ordinarily 
done  before  the  obstruction  of  the  water  complained  of  took 
place.  The  effect  of  an  order  specifically  to  repair  the  banks 
of  a  canal  and  other  works  has  been  obtained  by  an  order  to 
restrain  a  party  using  and  enjoying  a  canal  from  impeding 
the  navigation  by  continuing  to  keep  the  canal  banks  or 
works  out  of  repair,  by  diverting  the  water  or  preventing  it, 
by  the  use  of  locks,  from  remaining  in  the  canal,  or  by  con- 
tinuing the  removal  of  a  stopgate.  (Lane  v.  Newdigate, 
10  Ves.  192.)  This  case  was  said  to  go  to  the  very  uttermost 
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Targe  of  all  the  former  oases.    Lord  Brougham  agreed  with  A«*»< 
Lord  Ly unburst  in  the  opinion  that  if  the  court  had   this  ju-  ^j 
iijtoHaii  it  would  be  better  to  exercise  it  directly   and  at  •T  >»]*"»«• 

'.       :, 

once;  and  that  the  baring  recourse  to  a  roundabout  mode  of 
obtaining  the  object  seems  to  cast  a  doubt  upon  the  juri.- 
tion.  (Blakemore  v.  Glamorganshire  Canal  Navigation, 
1  M.  dc-  Keen,  188.)  In  this  case  the  court,  on  an  interlocu- 
tory application  for  an  injunction,  refused  to  grant  the  order 
in  such  a  form  as  indirectly  to  compel  some  positive  act  to  be 
done  by  the  party  enjoined.  The  leading  principle  to  guide 
the  court  in  such  an  application,  at  least  where  no  very  spe- 
cial circumstances  occur,  being  that  only  such  restraint  shall 
be  imposed  as  may  suffice  to  stop  the  mischief  complained  of, 
and  where  it  is  to  stay  further  injury  to  keep  things  as  they 
are  for  the  present.  (76. 185.) 

Notwithstanding  what  was  said  by  Lord  Brougham,  C.  (1 
M.  dc  K.  184,)  it  seems  to  be  competent  to  the  Court  of  Chan- 
eery,  by  wording  an  injunction  in  a  negative  form,  to  *  com-  [  *628  [ 
pel  persons  who  have  begun  to  take  away  the  rights  of  oth- 
ers in  some  measure  to  restore  them.  Per  Shadwell,  V.  C.. 
Spencer  v.  London  $•  Birm.  Railw.  Co.,  1  Ruilw.  C.  170 ; 
see  the  argument  in  the  case  of  Attorney- General  v.  Man- 
chester and  Leeds  Railw.  Co.,  1  Railw.  IDfr,  •»!)•  cited  7 
Beav.  188,  n.)  That  injunctions  in  substance  mandatory, 
though  in  form  merely  prohibitory,  have  been  and  may  be 
granted  by  the  court  is  clear.  This  branch  of  its  jurisdic- 
tion may  be  one  not  fit  to  be  exercised  without  particular  cau- 
tion, but  certainly  it  is  one  fit  and  necessary  under  some  cir- 
cumstances to  be  exercised.  Under  what  circumstances  it 
should  be  exercised  must  be  matter  for  judicial  discretion  in 
each  several  case.  (Per  Bruce,  V.  C.,  Great  North  of  Eng- 
land, 4*c.  June.  Railw.  Co.  v.  Clarence  Railw.  C<t.,  1  Coll. 
C.  C.  521.)  In  that  case  a  mandatory  injunction  was  grant- 
ed, which  in  effect  compelled  a  railway  company  to  pull  down 
walls  which  they  had  built,  in  order  to  prevent  another  rail- 
company  from  crossing  their  line.  A  railway  act  (C  &  7 
Viet.  c.  Ixxii.  s.  21)  gives  power  to  A.  company  to  build  a 
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bridge  across  the  line  of  the  B.  company  provided  that  the 
width  between  the  abutments  of  the  bridge  is  not  less  than 
26  feet.  At  the  point  where  the  bridge  is  to  be  built  the 
land  of  the  B.  company  is  forty  seven  feet  wide.  The  A. 
company  have  no  right,  within  the  meaning  of  the  act,  to 
build  the  abutments  of  their  bridge  upon  the  lands  of  the  B. 
company  ;  but  having  purchased  adjoining  land  for  that  pur- 
pose, they  have  right  at  law  to  the  temporary  use  of  the 
land  of  the  B.  company  for  the  purpose  of  their  building  ; 
and  it  was  questioned  whether  the  Court  of  Chancery,  on 
motion  for  an  injunction  to  restrain  the  construction  of  the 
works,  had  not  jurisdiction  to  award  and  secure  to  them  po- 
session  of  such  temporary  easement.  (76.)  The  tenant  of 
a  mine  was  restrained  from  permitting  a  communication  with 
an  adjoining  mine  to  continue  open  and  water  to  flow  through 
the  same,  the  effect  intended  being  to  compel  the  defendants 
to  close  the  communication.  (Earl  of  Mexborough  v.  Row- 
»  er,  7  Beav.  127.)  The  court  will  grant  an  injunction  to  re- 
strain the  defendants  from  acting  contrary  to  a  negative 
agreement,  although  it  cannot  specifically  enforce  the  per- 
formance of  the  whole  agreement.  ( Great  Northern  Railw. 
Co.,  v.  Manchester,  Sheffield  and  Lincolnshire  Railway 
Co.,  5  De  G.  &  S.  138 ;  16  Jur.  146;  ante,  p.  518.) 
Injunction  to  An  injunction  may  be  granted  to  restrain  a  public  com- 
restrnm  pro-  pany  existing  under  a  certain  constitution,  from  doing  any 

ceedmgs  in 

parliament     act  in  its  corporate  capacity  with  a  view  to  obtain  a  new  mod- 

constituti'on    e^uS  °?  *^at  constitution,  as  an  extension  or   a  variation  or 
ofcompanies.  even  a  total  change  of  it.     (  Ware  v.  Grand  Junction    Wa- 
terworks Co.,  2  Russ.  &  M.   470 ;  Cunliff  v.    Manchester 
and  Bolton  Canal  Co.,  Ib.  480,  n.)     On  a  motion  made  on 
behalf  of  the  minority  for  an  injunction  to  restrain  the  ma- 
jority of  the  members  of    a  corporation   from   surrendering 
their  charter,  with  a  view  to  obtain  a  new  charter  for  an  ob- 
ject different  from  that  for   which  the   original   charter  was 
r  »g24  |    *granted,  the  court  granted  the  injunction  until  the  hearing. 
(  Ward  v.  Society  of  Attornies,  1  Coll.   370 ;  see  Adley  v. 
Whitstable  Co.,  17  Ves.  315.) 


or  IVJUMOTIONI  AOAiitrr  RAILWAY  COMPANIES.  Ml 

The  court  refuted  to  grant  an  injunction  to  restrain  a  com-  Inj^ttAm  to 

IMlma  pfO> 

pany  from  applying  to  parliament  for  an  act  authorising  the  r«*ding«  m 
company  to  procure  ita  supply  of  water  from  the  river  Colne 
instead  of  the  Thames,  aa  authorised  by  the  existing  acts  un- 
der  which  it  was  incorporated.  (  Ware  r.  (•r.,,,,1  Junction 
Waterworks  Co.,  2  RUM.  &  M.  470.)  Again,  a  railway 
company,  aa  the  terms  of  being  permitted  to  proceed  with 
certain  works,  pending  a  trial  at  law  of  the  question  whether  [  624 
such  works  were  in  conformity  with  the  directions  of  an  act 
of  parliament,  undertook  to  deal  with  the  works  as  the  court 
should  afterwards  direct  Before  the  trial  had  taken  place, 
the  company,  without  notice  to  the  other  parties  in  the  cause, 
petitioned  the  House  of  Commons  for  leave  to  bring  in  a  bill, 
one  of  the  clauses  of  which  proposed  to  provide  that  in  all 
proceedings  at  law  and  in  equity  the  works  which  had  been 
done  should  be  considered  as  a  compliance  with  the  act  of 
parliament,  and  that  there  should  be  no  power  at  law  or  in 
equity  to  compel  the  removal  thereof.  The  petition  was  re- 
ceived, and  the  bill  containing  such  clause  was  introduced 
into  the  House  of  Commons.  It  was  held,  by  Lord  Gotten- 
Aom,C\,  that  although  the  conduct  of  the  company  was  a 
violation  of  the  undertaking  entered  into  by  them,  the  court 
had  no  jurisdiction  to  restrain  them  from  further  soliciting 
the  bill,  which  having  been  entertained  by  the  House  of 
Commons,  had  become  the  proceeding  of  the  legislature,  and 
not  of  the  petitioners.  (Attorney- General  v.  Manchester 
and  Leeds  Railw.  Co.,  1  Railw.  C.  486  ;  3  Jur.  879.  See 
ante,  pp.  411,  412.) 

Parliament  having  created  a  company,  the  power  rests  in 
parliament  to  vary  its  constitution,  or  to  control  or  to  anni- 
hilate it ;  and  it  is  not  the  function  of  a  court  of  equity  to 
decide  on  the  propriety  of  an  application  to  parliament  to 
tary  the  original  object  contemplated  by  the  act.  Such  an 
application  is  not  illegal  if  it  be  pursued  by  legal  means,  but 
it  appearing  in  a  suit  by  certain  shareholders,  that  a  compa- 
ny had  resolved  to  use  its  funds  and  to  pledge  its  credit,  and 
to  make  contracts  for  the  purpose  of  such  an  application  to 
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Injunction  to  parliament  :  it  was  held,  that  such   appropriation  of  funds 
an(^  pledges  and  contracts  were  illegal  ;    and  at  the  instance 


parliament     Of  tne  shareholders,  an  injunction  was  granted   restraining 

const  tution    the  appropriation  of  funds,  the   pledging  of  the  company's 

ofcompames.  cre  jit,  and  the  entering  into  contracts  in   support  of  such  an 

application  to  parliament,  but  the  court  declined  to  restrain 

the  company  from  introducing  or  soliciting  such  bill,  or  using 

the  name  and  seal  of  the  company  for  those  purposes.  (Great 

Western  Railw.   Co.  v.  Kushout  5  De.  G.  &  S.  290  ;  16 

Jur.  238.) 

Certain  of  the  directors  of  a  railway  company,  act- 
ing on  the  nomination  of  another  railway  company,  which 
was  interested  in  certain  shares  in  it,  and  which  nominated 
those  directors  by  virtue  of  the  act  constituting  the  company 
were  excluded  by  a  resolution  of  the  board  of  directors  from 
the  meetings  of  the  directors,  and  the  majority  delegated  all 
*the  powers  of  the  board  to  a  managing  committee  :  it  was 
[  *625  1  held,  that  although  in  such  a  body  the  majority  binds  the 
minority,  yet  that  it  is  essential  to  the  validity  of  their  act, 
that  the  voice  of  the  minority  should  have  been  heard,  and 
such  exclusion  of  directors  was  restrained.  (76.)  A  railway 
company  was  beneficially  entitled  to  certain  shares  in  another 
railway  company,  which  under  the  authority  of  the  act  con- 
stituting the  latter  company  were  vested  in  trustees  for  the 
former.  The  former  company  filed  a  bill  against  the 
directors  and  certain  shareholders  of  the  latter,  and  against 
the  trustees  of  their  own  shares,  complaining  that  certain 
dispositions  of  the  funds  and  contracts  which  were  in  con- 
templation were  illegal  ;  and  praying  for  an  account  and 
relief  against  the  directors,  and  for  an  injunction  to  re- 
strain such  disposition  of  funds  and  contracts  :  it  was  held, 
that  as  the  equitable  title  of  the  plaintiffs  was  executed,  they 
making  their  trustees  defendants,  could  sustain  their  suit, 
and  were  not  precluded  from  suing  by  the  provisions  of  the 
Companies  Clauses  Consolidation  Act,  1845,  sect.  20,  ante, 
p.  122,  which  exonerates  companies  from  seeing  to  the  ex- 
ecution of  any  trusts  affecting  shares.  (76.)  A  committee 
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of  a  navigation  company  incorporated  by  act  of  parliament,  l«»j«Brtio«« 
had  mad*  an  arrangement  with  a  proposed  railway  company 


to  sell  the  navigation,  and  amalgamate  it  with  the  railway. 
Part  of  the  consideration  to  be  shares  in  the  railway.  On 
a  bill  filed  by  a  holder  of  a  share  in  the  navigation,  against 
the  committee  of  management,  to  restrain  the  agreement :  it 
was  held,  that  the  other  (railway)  parties  to  the  agreement 
were  necessary  parties;  and  on  motion  for  an  injunction, 
after  the  bill  had  been  amended,  by  making  the  other  (rail- 
way) parties  to  the  suit,  the  motion  was  refused,  on  the  rail- 
way company  undertaking  to  allow  the  plaintiff  to  appear  in  [  625  J 
parliament  and  oppose  the  bill,  and  on  the  committee  <>f 
management  of  the  navigation  undertaking  to  do  no  act  with- 
out the  authority  of  parliament,  (Parker  v.  Dun  Naviga- 
tion Co.,  llJur.  624 ;  1  DeG.  <k  S.  192 ;  see  Ueathcote  T. 
North  Sta/ordshire  Railw.  Co.,  6  Railw.  C.  358,  ante,  p. 
4 1  -  :  Great  Western  Railw.  Co.  v.  Birmingham  and  Ox- 
ford Junction  Railw.  Co.,  5  Railw.  C.  241,  ante,  p.  179 ; 
Stockton  and  Hartlepool  Railw. Co.  \.  Lesdsand  Thirsk  #• 
Clarence  Railw.  Co.,  5  Railw.  0.  691,  ante,  p.  411 ;  Ste- 
vens T.  South  Devon  Railw.  Co.,  13  Bcav.  48,  ante,  p.  174, 
8.  C.  9  Hare,  313,  ante,  p.  614.) 

VI.  Of  other  Proceedings  in  the  Court  of  Chancery 
respecting  Railway  Companies.  (1) 

(I)  Where  there  are  sundry JL  fas.  against  a  Railroad  Corpor- 
ation which  is  insolvent,  and  it  is  threatened  to  seise  and  sell  the 
road  with  its  equipments,  extending  100  miles  in  length  through 
six  different  counties,  equity  will  take  jurisdiction  of  the  matter, 
direct  a  sale  of  the  entire  property  for  the  benefit  of  all  concerned, 
and  distribute  the  fuud  according  to  the  practice  and  usage  in 
Chancery,  in  ft  creditor's  suit  agabst  executant  and  administrators. 
la  such  a  case  no  other  court  but  that  of  Chancery  possesses  ade- 
quate jurisdiction  to  reach  and  dispose  of  the  entire  merits.  (Ma- 
con  and  Weston  Railroad  Co.  v.  Parker,  9  Georgia  377.) 

The  powers  of  Equity  will  be  invoked  to  aid  the  defects  of  the 
law,  and  where  the  facts  and  circumstances  of  the  case  are  novel 
and  peculiar,  analogous  principles  will  be  applied  to  the  existing 
(16.) 

VOL.    II.  U'J 
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Any  creditor  who  has  a  claim  upon  the  fund,  but  who  is  not  a 
nominal  party  to  the  suit,  may  make  himselt  a  party  thereto,  in 
fact,  by  coming  in  and  presenting  his  claim  under  the  decree,  and 
submitting  himself  to  the  jurisdiction  of  the  Court  for  its  settle- 
ment and  adjustment  upon  the  fund,  to  be  distributed.  (Ib  )  If  he 
neglects  or  refuses  to  come  in,  and  entitle  himself  to  the  benefit  of 
the  decree,  equity  will  not  assist  him  to  set  it  aside  and  annul  it.  (Ib.) 

Reference  to       The  subject  of  this  section  has  for  the  most  part  been  an- 
cascs  where   ticipated  by  the  statement   of  the  several  decisions   in  the 

the  court  has 

interferred.  Court  of  Chancery  upon  the  three  consolidation  acts  under 
the  sections  of  those  acts  to  which  they  have  immediate  ref- 
erence. From  those  cases  it  will  appear  that  the  court  has 
interfered  in  numerous  cases;  not  only  to  enforce  the  provis- 
ions of  those  acts,  but  also  to  restrain  a  violation  of  them.  It 
also  appears  by  various  cases  which  have  been  already  cited 
[  *626  1  ^na^  ^ne  Court  "of  Chancery  will  exercise  its  jurisdiction  to 
decree  the  specific  performance  of  an  agreement  for  the  sale 
of  railway  shares  (ante,  p.  105),  and  to  indemnify  the  vendor 
of  railway  shares  against  future  liability  to  calls  (ante.  pp. 
110 — 112;)  to  insure  equal  liability  to  calls  (ante,  p.  145);  to 
set  aside  fraudulent  transactions  in  relation  to  the  disposal  of 
shares  (ante,  p.  113  ;)  to  restrain  railway  companies  from  ap- 
plying their  funds  for  unauthorized  purposes  (ante,  pp.  165 — 
168, 171 — 174,)  to  restrain  the  directors  of  a  company  from 
doing  such  acts  as  may  be  inconsistent  with  the  wishes  of  a 
majority  of  the  shareholders  (ante,  p.  169 ;)  to  compel  di- 
rectors to  refund  money  improperly  withdrawn  from  the  con- 
cern (ante,  pp.  194,  195 ;)  to  compel  the  specific  perform- 
ance of  an  agreement  by  a  railway  company  to  take  land 
(ante,  p.  261 ;)  and  to  restrain  companies  from  using  their 
parliamentary  powers  in  defiance  of  or  inconsistently  with 
arrangements  made  with  the  third  parties,  upon  the  faith  of 
which  opposition  in  parliament  to  the  passing  of  the  special 
act  was  withdrawn  (ante,  pp.  397 — 410.) 

On  the  other  hand  the  Court  of  Chancery  will  not  re- 
strain an  action  by  an  incorporated  company  for  calls,  on  the 
ground  that  fraud  was  practised  on  the  legislature  in  obtain- 
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ing  the  tot  (ante,  p.  112;  (nor  rclicrc  against  a  forfeiture 
sjsjdfr  a  by-law  (ante,  p.  140;  )  nor  interfere  at  the  suit  of 
shareholders  with  matters  which  are  properly  the  subject  of 
internal  Management  (au/0,  pp.  196  —  198,  205;  )  nor  to  re* 
strain  parties  insisting  that  their  lan<ls  are  injuriously  af- 
feeted,  from  prosecuting  their  claims  fur  compensation  under 
the  Lands  Clauses  Consolidation  Act  (ante,  pp.  306,  807.) 

The  Court  of  Chancery  will  interfere   for  the  purpose  of  £ 
directing  the  specific  performance  by  a  railway  company,  to  will 


do  defined  work  on  their  own  property  in  the  performance 
of  which  the  plaintiff,  with  whom  they  have  covenanted,  has  form  contract 
an  interest  so  material  that  the  non-  performance  cannot  be  ^^  *p*e 
adequately  compensated  by  damages  at  law.  By  an  inden- 
ture of  agreement  entered  into  by  the  defendants  with  the 
plaintiff,  the  defendants  covenanted  "  that  they  would  con- 
struct and  for  ever  thereafter  maintain  one  neat  archway, 
sufficient  to  permit  a  loaded  carriage  of  hay  to  pass  under 
the  railway  at  such  place  as  the  plaintiff,  his  heirs  and  as- 
signs should  think  most  convenient  in  his  pleasure  grounds, 
and  should  form  and  complete  the  approaches  to  such  arch- 
way." The  defendants,  having  neglected  to  comply  with  the 
plaintiff*  request  to  fulfil  the  covenant,  were  decreed  to  do 
so.  (Storer  v.  Great  Western  Railw.  Co.,  3  Railw.  C. 
106  ;  see  Flint  v.  Brandon,  8  Ves.  169  ;  Gordon  v.  Oor- 
Swanst.  400,  n.)  (1) 


(  1)  A  party  cannot  enforce  a  specific  performance  of  a  contract 
in  a  court  of  equity,  unless  be  has  performed  or  offers  to  perform 
his  part  of  the  contract.  (Stewart  T.  Raymond  Railroad  Co.,  7 
Bmead  and  Marshall  568.) 

A  railway  company  may  be  compelled  to  perform  a  con- 
tract for  the  purchase  of  land  either  by  the  Court  of  Chance- 
ry or  by  mandamus.  (Stone  r.  Commercial  Railw.  Co^ 
1  Railw.  C.  401,  ante,  p.  261.) 

An  objection  to  a  bill  by  an  incorporated  railway  com- 
pany for  specific  performance  of  a  contract  for  the  purchase 
of  land  entered  into  by  their  agent,  that  it  did  not  appear 
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Courtof        'that  the  agent  was  authorized  under  the  corporate  seal,  and 
will  compel    therefore  that  there  was  no  mutuality,  was  overruled  (see  3 

railway  com- B.&  Ad.  125;  4  Bing.  283)  on  the  ground  that   the  com- 
pany to  per-  °  m 

form  contract  pany  had,  before  the  bill  was  filed,  not  only   acted  on   the 

work SPCC  1C  contrac*  by  entering  into  possession  of  the  land,  but  actually 

[  *627  ]    made  a  railway  over   it.     (See   London  and   Birmingham 

Railw.  Co.  v.   Winter,  1  Cr.  &Ph.  57;  Sheffield  Canal  Co. 

v.  Sheffield  and  Rotherham  Railw.    Co.,   3  Railw.  C.  121, 

as  to  an  agreement  commenced  by  letter.) 

A  bill  was  filed  by  a  vendor  against  a  purchaser,  averring 
that  before  completing  the  contract  the  purchaser  had  entered 
on  the  land,  and  praying  a  specific  performance,  and  in  the 
mean  time  an  injunction  to  restrain  the  defendant  from  en- 
tering on  or  continuing  to  hold  the  premises.  It  was  held 
that  a  tenant  of  the  land  contracted  to  be  sold  was  not  a 
necessary  party.  (Robertson  v.  Great  Western  Railw  Co., 
1  Railw.  C.  459.) 

We  have  already  seen  (ante,  p.  195),  that  a  corporation 
may  complain  of  unauthorized  acts  affected  by  members  or 
agents  of  the  corporation  in  its  name.  (See  2  Atk.  400 ;  1 
Ves.  &  B.  226  ;  Attorney- General  v.Aspinall,  2  My.  &  Cr. 
621 ;  Attorney- General  v.  Brown,  1  Swans.  265;  Adley  v. 
Whitstable  Co.,  17  Ves.  315;  1  Mer.  107  ;  Attorney -Gene- 
ral v.  Governors  of  Foundling  Hospital,  2  Ves.  J.  42 ; 
Hichens  v.  Congreve,  4  Sim.  420 ;  4  Russ.  562 ;  1  Russ.  & 
M.  150,  n.) 

A  bill  by  a  member  of  a  numerous  incorporated  company, 
on  behalf  of  himself  and  all  the  other  members  except  the 
defendants,  praying  that  a  transaction  in  which  the  defend- 
ants had  been  the  actors,  but  which  had  been  sanctioned 
unanimously  at  a  meeting  of  the  company,  might  be  declared 
fraudulent  and  void,  was  sustained,  although  some  of  the 
members  on  whose  behalf  the  bill  was  filed  had  been  present, 
and  voted  at  the  meeting.  (Preston  v.  Grand  Collier  Dock 
Co.,  11  Sim.  327.)  In  Foss  v.  Harbottle,  2  Hare,  461, 
the  bill  was  brought  by  two  individual  corporators  on  be- 
half of  themselves  and  all  the  other  members  of  the  cor- 
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poration,  except  those  who  committed  the  injuries  com- 
plained of,  liut  a  demurrer  to  the  l>ill  was  allowed  upon  the 
ground*  already  stated  (ante,  pp.  195,  190). 

The  rule  that  officers  of  the  corporation  may  be  made  oo- 
defendants  to  a  bill  against  the  corporation,  applies  to  a  bill 
for  discovery  as  well  as  to  a  bill  for  relief,  and  the  members  of 
the  corporation  may  be  joined  with  the  officers.  (Glasscott 
T.  Copper  MinerS  Co.,  11  Sim.  805 ;  see  Gibbons  T.  Water- 
loo Bridge  Co.,  5  Price,  401 ;  Dummer  v.  Corporation  of 
Chippenham,  14  Yes.  245.)  If  officers  of  a  corporation  are 
made  co -defendants  to  a  bill  for  a  discovery  and  an  injunc- 
tion to  stay  an  action  brought  by  the  corporation,  the  in- 
junction will  be  dissolved  on  the  coming  in  of  the  answer  of 
the  corporation,  although  the  officers  have  not  answered. 
(Glasscott  v.  Copper  Miners'  Co.  11  Sim.  314.) 

In  equity,  where  a  party  has  paid  a  deposit  on  a  scheme,  R 
or  bought  a  share  in  any  undertaking  which  turns  out  to  be  on  a  bubble 
•a  mere  bubble,  he  may  sustain  a  bill  to  get  a  return  of  his  "r^goo  i 
money.     But  this  proceeds  upon  the  principle  of  fraud,  and 
it  is  no  objection  that  parties  have  their  remedy  at  law,  and 
may  bring  an  action   for  monies  had  and  received  for  the 
plaintiffs  use,  for  in  cases  of  fraud  a  court  of  equity   has 
concurrent  jurisdiction  with  the  common  law.     (Colt  v.  Wol- 
latton,  2  P.  Wms.  154  ;   ante,  pp.  112,  113.)    (1) 

(I)  A  Court  of  Equity  does  not  exceed  its  functions  in  deciding 
a  purely  legal  question  arising  in  a  suit  before  it,  either  with  or 
without  legal  assistance ;  but  ought  to  decide  such  a  question  where 
the  controversy  and  material  fact*  are  plain.  ( 77k?  S/ievn6ury 
ffc.  Railway  Co.  T.  the  Stour  Valley  Railw.  Co.,  and  The  Lon- 
don, and  N.  W.  Railtc  Co.,  et  a/,  il  Eng.  Law  and  Eq.  628.) 

The  original  purchasers  of  shares  in  a  joint  stock  com- 
pany are  entitled  to  a  relief  in  equity  where  the  conduct  of 
the  directors  have  been  fraudulent  or  a  violation  of  the  terms 
on  whrch  the  company  was  formed.  (Main  v  A^ar,\  Sim. 
87  ;  see  2  Sim.  289.)  So  where  the  prospectus  for  the  un- 
dertaking was  published,  not  with  any  intention  to  establish 
a  company  upon  the  principles  there  stated,  but  as  a  snare  to 
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Recovery  of  persons  who  might  unwarily  become  subscribers,  and  for  the 

money  paid  . 

on  a  bubble  purpose  of  enabling  the   directors   to  make  a  profit   by   the 


_  sale  of  shares  which  they  sought  fit  to  assume  to  them- 
selves, a  bill  will  lie  for  the  recovery  of  the  deposits  in  re- 
spect of  shares  allotted.  (Green  v.  Barrett,  1  Sim.  45.) 

The  promoters  of  an  intended  railway  company  issued  a 
prospectus,  stating  the  particulars  of  the  scheme,  and  that 
the  landowners  had  been  applied  to,  and  were  generally  in 
favor  of  the  line,  and  mentioning  the  number  of  shares  and 
the  amount  of  the  capital.  Three  persons  applied  separately 
for  shares,  but  agreed  among  themselves  that  they  should  be 
jointly  interested  in  any  shares  which  might  be  allotted  to 
them.  The  promoters  allotted  certain  shares  to  each  of  these 
three  persons,  and  stated  that  all  the  shares  were  subscribed 
for,  and  the  allottees  signed  the  usual  contracts  required  by 
the  standing  orders  of  parliament.  An  act  was  afterwards 
applied  for,  but  was  opposed  by  landowners  who  were  pro- 
prietors of  nearly  half  the  land  required,  and  it  was  ulti- 
mately rejected.  It  appeared  that  all  the  shares  were  not 
subscribed  for,  and  the  promoters  offered  to  return  to  the 
shareholders  all  the  money  which  remained  after  paying  the 
expenses.  The  three  persons  filed  a  bill  against  the  pro- 
moters to  recover  the  whole  of  their  subscriptions.  A  de- 
murrer, upon  the  ground  of  misjoinder  of  plaintiffs  and  also 
for  want  of  equity,  was  overruled,  for  if  the  representations 
contained  in  the  prospectus  and  stated  in  the  bill  were  proved, 
a  case  would  be  made  which  would  entitle  the  parties  to 
equitable  relief.  (Cridland  v.  Lord  De  Mouley,  Law.  J., 
1848,  Ch.  190  ;  1  De  G.  &  S.  459.  See  Harvey  v.  Collett, 
15  Sim.  332  ;  4  Railw.  C.  387.) 

A  bill  was  filed  by  two  shareholders  in  a  railway  company 
on  behalf  of  themselves  and  all  other  shareholders,  except 
the  defendants,  against  the  committee  of  management  and 
provisional  committee,  praying  an  account  of  the  assets  re- 
ceived by  them,  and  that  the  defendants  might  be  decreed  to 
pay  up  the  deposits  on  the  shares  allotted  to  them.  The 
plaintiffs  alleged  that  they  were  induced  to  take  shares  upon 
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the  faith  of  the  defendants  having  joined  the  undertaking  R««owy  of 

-••       tnonry  paid 

and  upon  the  prospectus  issued  by  them.    Two  of  the  de-  on  .  bubble 
fendanls  demurred,  on  the  ground   that  they  had  taken  no  •<**»•• 
•share  in  the  management  of  the  affairs  of  the  company,  but    f  * 
had  only  lent  their  names  .as  provisional  committee-men,  and 
that  they  had  not  signed  the  parliamentary  contract  and  had 
never   taken  up   their  shares.    The  demurrer  was  allowed 
because  the  bill  did  not  sufficiently  allege  that  the  two  de- 
murring defendants  had  agreed  to  take  shares,  or  that  the 
plaintiffs  had  been  induced  to  take  their  shares,   upon   the 
faith  of  these   defendants  having  joined   the  undertaking. 
(Bill  v.  Karl  of  Mef  borough  and  others,  Law  J.,  1846,  Ch. 
458 ;  5  Railw.  C.  149.) 

When  a  society,  having  no  corporate  character,  exists 
upon  principles  which,  with  reference  to  the  amount  of  the 
number  of  the  subscribers  and  the  nature  of  the  subscriptions, 
make  the  whole  a  bubble,  the  only  relief  which  can  be  ad- 
ministered in  equity  is  by  dissolving  the  society,  and  giving  to 
each  member  a  proportion  of  the  sums  subscribed  for  purposes 
which,  from  the  nature  and  object  of  the  society,  cannot 
possibly  be  answered.  (Buckley  v.  Cater,  17  Yes.  15  ; 
P farce  v.  Piper,  17  Yes.  1  ;  Beaumont  v.  Meredith,  3  Yea. 
dc  B.  180.) 

The  remedy  for  a  person  who  has  been  entrapped  into 
purchasing  shares  in  a  partnership,  is  to  call  upon  those  who 
did  entrap  him  to  make  good  to  him  what  he  has  paid,  and 
to  take  back  the  shares  with  the  liabilities  upon  them,  and 
to  indemnify  him  against  all  liability.  The  directors  of  a 
joint  stock  company,  in  order  to  sell  their  shares  to  advantage, 
represented  in  their  reports  and  by  their  agents,  that  the  af- 
fairs of  the  company  were  in  a  very  prosperous  state  and 
declared  large  dividends  at  a  time  when  the  affairs  of  the 
company  were  greatly  embarrassed.  A  person  who  had 
been  iidinifl  by  these  means  to  purchase  shares  of  one  of 
the  directors,  filed  a  bill  against  that  director,  praying  to  be 
repaid  his  purchase  money,  and  offering  to  re-transfer  the 
shares  ;  a  demurrer  for  want  of  equity,  and  because  the  other 
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Of  parties  to  partners  ought  to  have   been  made  parties,  was    overruled, 
shareholders  (Stainbank  v.  Fernley,  9  Sim.  556 ;  ante,  p.  113.) 
m  railway         jt  jg  fae  ru]e  Of  courts  Of  equity  that  all  persons  materially 
interested  in  the  subject  matter  of  a  suit  ought  to  be  parties 
to  the  record,  either  as  plaintiffs  or  defendants,  however  nu- 
merous they  may  be,  so  that  a  complete  decree  may  be  made 
between  such  parties  for  settling  and  deciding  their  rights. 

A  O  O  O 

This  rule,  which  aims  at  doing  complete  justice,  has  had  the 
effect  of  defeating  the  ends  of  justice  in  a  great  variety  of 
cases.  ( Thorpe  v.  Hughes,  3  My.  &  Or.  742.)  It  is  now 
altered  by  stat.  15  &  16  Viet.  c.  86,  s.  42. 

Where  the  parties  interested  are  numerous,  and  the  suit  is 
for  an  object  common  to  them  all,  some  of  the  body  may 
maintain  a  bill  on  behalf  of  themselves  and  of  the  other 
members  of  the  company.  ( Taylor  v.  Salmon,  4  My.  &  Cr. 
134 ;  Cockbur?i  v.  Thompson,  16  Ves.  321  ;  Adair  v.  New 
River  Co.,  11  Ves.  444 ;  Long  v.  Yonge,  2  Sim.  385.) 

In  Hichins  v.  Congreve,  4  Russ,  562,  ante,  p.  195,  a  bill 
Was  brought  by  some  shareholders  in  a  joint  stock  company 
(the  stock  of  which  was  divided  into  6000  shares)  on  behalf, 
f  *630  1  °f  a^  *kc  snareh°lders,  to  compel  the  directors  to  refund 
monies  improperly  withdrawn  by  them  from  the  stock  of  the 
company  and  applied  to  their  own  use.  The  court  overruled 
the  objection  for  want  of  proper  parties,  upon  the  ground 
that  justice  would  be  unattainable  if  all  the  shareholders 
were  required  to  be  made  parties  to  the  suit,  or  each  share- 
holder to  file  a  separate  bill  to  redress  his  own  wrong,  and 
in  their  case  all  parties  complaining  stood  in  the  same  situa- 
tion and  had  one  common  interest.  (See  Chancey  v.  May, 
Free.  Ch.  592.) 

When  first  the  rule  as  to  all  parties  interested  being 
parties  was  so  far  relaxed  as  to  enable  certain  persons, 
interested  shareholders,  to  sue  on  behalf  of  themselves  and 
others,  it  was  confined  to  this,  and  must  still  be  confined 
to  this,  that  there  must  appear  to  be  an  evil  complained 
of  common  to  all  those  on  whose  behalf  the  suit  was  in- 
stituted, because  then  there  is  a  common  object  and  a  com- 
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mon  purpose,  and  the  interest  of  those  who  are  not  on  the  Of  p*rt»«.i0 

.  tuiUi  by 

record  may  very  well  be  represented  by  others  who  are  on 
the  record,  and  whose  interests  aro  bound  up  snd  identical 
with  the  interest  of  those  not  on  the  record.  That  was  the 
case  of  Taylor  v.  Xahnon,  4  My.  &  Cr.  134  ;  WaUworth  v. 
Holt.  id.  619  ;  and  acting  on  that  rule,  the  distinction  IB 
taken,  and  in  the  very  foundation  of  the  course  then  adopted.  [ 
If  there  be  not  one  object,  if  the  suit  be  adverse  to  the  in- 
terest of  any  of  the  shareholders,  then  they  cannot  of  course 
be  represented  by  those  who  are  on  the  record,  asking  for 
that,  the  granting  of  which  would  be,  or  possibly  might  be, 
injurious  to  the  interests  of  the  persons  that  should  be  repre- 
sented. In  that  case  they  must  be  mode  defendants,  how- 
ever  numerous  they  may  be,  because  each  and  every  of  them 
may  have  a  case  to  make,  adveise  to  the  interest  of  the  party 
suing.  (Mozley  v.  Alston,  4  Hailw.  C.  666,  667 ;  1  Phill. 
C.  C.  798,  799;  see  Carlisle  v.  South- Eastern  Railw.  Co. 
6  Railw.  C.  670 ;  ante,  pp.  204,  205 ;  Clark  v.  Archibald, 
Law.  J.  1848,  Ch.  140  ;  Gray  v.  Chaplin,  2  Sim.  &  S.  267.) 
Where  the  absent  partners  in  a  numerous  partnership  are 
to  be  bound  by  proceedings  taken  in  a  suit  in  their  absence, 
it  is  necessary  that  the  parties  who  represent  them  on  the 
record  should  have  interests  identical  with  those  of  the  absent 
parties  ;  and  the  court  in  such  case,  in  making  a  decree  which 
is  to  bind  absent  parties,  must  ascertain  by  strict  proof  that 
the  parties  by  whom  the  cause  is  conducted  have  the  interests 
which  they  allege  that  they  have,  and  upon  which  their  title 
to  sustain  the  suit  is  founded.  (Clay  v.  Rufford,  8  Hare, 
281 ;  14  Jur.  803 ;  19  L.  J.  Chanc.  295.) 

A  bill  may  be  filed  against  the  directors  of  a  provisionally 
registered  railway  company,  after  its  dissolution,  by  some  of 
the  shareholders  on  behalf  of  all,  except  those  who  are  de- 
fendants, for  the  winding  up  of  its  affairs,  though  the  bill 
prays  not  only  the  collection  of  the  joint  property  and  its 
application  in  discharge  of  the  joint  liabilities,  but  also  the 
distribution  of  the  surplus  among  the  shareholders  in  propor- 
tion to  the  amount  of  their  respective  subscriptions.  In  a 
VOL.  u.  40 
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Of  parties  to  *bill  filed  against  the  directors  of  a  provisionally  registered 

suits  by  '     J 

shareholders  railway  company  by  some  of  the  shareholders,   on  behalf  of 
m  railway     au  except  the  defendants,  for  the  winding   up   of  its  affairs, 

companies. 

[  "631  ]  a^ter  stating  that  a  certain  number  of  persons  had  executed 
the  parliamentary  contract  as  subscribers  for  certain  shares, 
but  that  they  had  not  paid  their  deposits,  and  that  no  shares 
or  certificates  of  shares  had  been  issued  to  them,  it  was  al- 
leged that  tho  plaintiffs  were  ignorant  of  their  names  and 
addresses  :  it  was  held,  on  demurrer  for  want  of  parties, 
that  that  allegation  was  a  sufficient  excuse  for  not  making 
those  persons  defendants,  although  the  standing  orders  of 
parliament  required  that  a  copy  of  the  parliamentary  con- 
tract, containing  the  names  and  addresses  of  all  persons  who 
had  executed  it,  should  be  deposited  in  the  private  bill  of- 
fice ;  and  it  appeared  from  statements  in  the  bill  that  that 
document  had  been  deposited  pursuant  to  the  standing  or- 
ders, and  that  the  plaintiffs  had  procured  a  copy  of  it.  (Ap- 
perly  v.  Page,  1  Phill.  C.  C.  779 ;  4  Railw.  C.  568.) 

Where  a  bill  by  certain  persons,  on  behalf  of  themselves 
and  others,  for  relief  against  an  alleged  breach  of  trust,  is 
demurred  to,  on  the  ground  that  some  of  the  parties,  on 
whose  behalf  the  plaintiffs  profess  to  sue,  appear  to  have 
been  implicated  in  the  transaction  complained  of,  the  proper 
test  of  such  objection  is  to  see  whether  the  bill  states  the 
facts  with  respect  to  those  parties,  which,  as  against  them, 
would  amount  to  a  defence  of  the  suit.  (lb.) 

In  a  bill,  framed  in  all  other  respects  like  that  in  Apperly 
v.  Page,  but  containing  distinct  allegations,  that,  on  an  ap- 
plication made  to  parliament  failing,  it  had  been  declared 
that  the  adventure  had  terminated,  and  that  advertisements 
had  been  published,  stating  that  the  deposits  would  be  re- 
turned, and  also  charging  that  a  great  number  of  shares  had 
been  allotted  by  the  defendants  to  the  directors  of  other 
companies,  on  which  no  deposits  had  been  paid,  in  consid- 
eration of  shares  given  by  them  for  the  defendants'  benefit : 
it  was  held,  that  such  a  case  was  not  to  be  distinguished  from 
the  above  ;  and  the  judgment  of  Shadwell,  V.  C.  disallow- 
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ing  a  demurrer  for  want  of  equity  and  parties,  WM  confirmed 

i-oeto.  (Cooper  v.  Webb,  4  Railw.  C.  682  ;  15  Sim.  4 
On  demurrer  to  a  bill  by  a  shareholder  in  a  projected  rail- 
way company,  on  behalf  of  himself  and  all  other  sharehold- 
ers except  the  defendants,  who  wore  called  '  .The  Finance 
Committee,"  Anting  that  he  and  other  shareholders  had  paid 
their  deposits,  that  the  finance  committee  had  the  sole  con- 
tr-.l.  and  that  17*.  &/.  had  been  repaid  on  some  of  the  shares, 
;in  1  praying  an  account  and  appointment  of  the  surplus  be- 
tween the  plaintiff  and  the  other  shareholders  ;  it  was  held, 
that  no  directors  were  necessary  parties,  that  all  the  share- 
holders need  not  be  parties,  that  those  who  had  not  received 
back  the  17*.  6<f.  were  not  necessary  parties,  and  that  the 
plaintiffs  were  not  bound  to  proceed  under  the  Winding-up 
Act.  (Clements  v.  Bowes,  16  Jur.  96  ;  21  Law  J.  Ch.  305.) 

*A  shareholder  in  an  incorporated  company,  on  his  own 
behalf  alone,  filed  a  bill  against  the  company  and  the  direct-  I  '(J32  1 
ors,  but  not  making  in  any  other  manner,  by  representa- 
tion or  otherwise,  any  other  member  of  the  corporation 
a  party,  the  object  of  the  suit  being  to  prevent  the  company 
from  making  only  a  part  of  the  line,  and  from  applying  to 
parliament  for  authority  so  to  do:  it  was  held,  that  the  suit 
was  defective  for  want  of  parties,  the  case  being  analogous 
to  that  of  a  suit  by  a  cestui  que  trust  against  a  trustee  eon- 
plaining  of  a  breach  of  trust,  and  not  making  the  other  ces- 
tui*  qua  trust  parties ;  and  a  demurrer  ore  tenus  on  this 
ground  was  allowed  without  coits.  (Cooper  r.  Earl  of  Pow- 
i*,  3  De  G.  &  8.  683.)  By  15  &,  16  Viet.  c.  86,  s.  42,  any 
one  of  several  eestuis  que  trust,  under  any  deed  or  instru- 
ment, may,  without  serving  any  other  of  such  eestuis  que 
trust,  have  a  decree  for  the  execution  of  the  trusts  of  the 
df*d  or  instrument. 

It  was  held,  that  a  bill  on   behalf  of  all  shareholders  com-  M Ujnindv 
plaining  of  transactions  in  which  some  had  concurred,  could  rf P*""* 
not  be  maintained  on  the  ground   of  mi  Joinder.     (Kent   v. 
Jackson,  14  Beav.  367 ;  see  2  Do  G.  M.  &  G.  40 ;  21  Law 
J.  Ch.  438.)    By  15  &  16  Viet.  c.  86,  s.  49,  no  suit  in  the 
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Court  of  Chancery  shall  be  dismissed  by  reason  only  of  the 
misjoinder  of  persons  as  plaintiffs,  but  the  court  may  modify 
the  decree  according  to  the  special  circumstances. 

Suits  be-  A  few  of  a  large  number  of  persons  may  institute  a  suit 

tween  part-          ,    ,     ,„    _  .  ,  J 

ners  not        on  behalt  of  themselves  and  the  rest  for  relief  against  acts  in- 

Jurious  to  their  common  rigH  although  the  majority  approve 
of  those  acts  and  disapprove  of  the  institution  of  the  suit, 
and  the  attorney-general  need  not  be  a  party  to  it ;  but  where 
the  whole  body  concur  in  an  abuse,  the  suit  must  be  institut- 
ed by  the  attorney-general.  (Broomley  v.  Smith,  1  Sim.  8.) 
It  appears  by  preceding  pages,  that  if  railway  companies 
contravene  or  exceed  the  provisions  of  their  acts,  or  of  any 
general  act,  that  on  the  same  being  certified  by  the  Board  of 
Trade  to  the  attorney-general,  the  latter  is  to  proceed  against 
them.  (7<fc  8  Viet.  c.  85,  ss.  17,  18;  ante,  pp.  49,  50.) 

At  one  time  the  Court  of  Chancery  would  not  entertain  a 
suit  in  relation  to  partnership  transactions,  except  upon  a  bill 
to  wind  up  the  partnership.  Such,  however,  is  not  the  pre- 
sent rule  of  the  court ;  for  it  will,  as  between  partners,  en- 
tertain a  bill  to  settle  a  question  which  may  arise  between 
them,  without  proceeding  to  wind  up  the  concerns  and  affairs 
of  the  partnership.  {Richardson  v.  Hastings,  7  Beav.  307; 
Richards  v.  Davis,  2  Russ.  &  M.  347.)  It  has  been  de- 
cided that  in  a  continuing  partnership,  if  a  few  have  an  in- 
terest in  a  particular  subject  adverse  to  all  the  rest,  and 
claim  for  themselves  the  benefit  of  that  interest,  a  bill  may 
be  filed  against  those  few  by  one  or  more  partners  on  behalf 
of  themselves  and  all  the  rest.  (Richardson  v.  Hastings,  7 
Beav.  328;  8  Jur.  207.)  In  Wallworthv.Holt, 4  My.&Cr. 619, 
the  plaintiffs  filed  a  bill  on  behalf  of  themselves  and  all  other 
the  shareholders  and  partners  of  a  banking  company  except 
[  *633 1  *those  who  were  made  defendants,  by  which  it  appeared  that 
the  plaintiffs  were  shareholders,  and  had  paid  all  the  calls 
made,  which  amounted  to  15Z  per  share  ;  that  the  business 
of  the  company  had  been  suspended  for  two  years,  but  that 
it  had  not  been  dissolved ;  that  large  debts  were  due  by  the 
company,  for  which  they  and  the  other  shareholders  were 
liable  ;  and  that  there  were  considerable  assets  in  the  hands 
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of  the  directors  and  trustees,  though  not  equal  to  tbe  debt*  ; 

i«ren  pan- 
that  all  the  directors,  except  one,  had  become  bankrupts,  and 


had  thereby,  by  tbe  regulati  ms  of  the  company,  become  in. 
capable  of  acting,  and  tb.it  the  trustees  refused  to  act,  and 
that  the  other  defendants  were  the  only  shareholders  who 
had  not  paid  their  calls;  the  bill  prayed  for  an  account  of  all 
the  property  of  the  company,  including  what  was  due  from  I  *•*  J 
any  of  the  shareholders  fur  unpaid  calls,  and  that  the  assets 
might  be  realised  and  applied  as  far  as  they  would  go  to- 
wards payment  of  the  debts,  but  not  praying  a  general  ac- 
count inter  se,  nor  a  dissolution.  Lord  Cotttnham,  C., 
overruled  a  demurrer  for  want  of  equity,  observing  that  the 
supposed  rule  that  the  court  will  not  direct  an  account  of 
partnership  dealings  and  transactions,  except  as  consequent 
upon  a  dissolution,  though  true  in  some  cases  and  to  a  certain 
extent,  has  been  supposed  to  be  more  generally  applicable 
than  it  is  upon  authority,  or  ought  to  be  upon  principle  ;  and 
that  the  supposed  rule  is  directly  opposed  to  the  decision  of 
Sir  J,  Leach  in  Harrison  v.  Armitaye,  4  Madd.  143  ;  Rich- 
ard* v.  Davie*  2  Russ.  <t  M.  447.  (See  Format  v.  Horn- 
fray  2  Yes.  &  B.  829  ;  Water*  v.  Taylor,  1ft  Ves.  10  ; 
Loscombc  T.  Russell,  4  Sim.  8  ;  Knebell  v.  White,  2  Y.  <k 
Coll.  15  ;  Ktunole*  v.  Hough  ton,  11  Ves.  168  ;  cases  cited, 
7  Beav.  228,  n.) 

In  the  cafe  of  an  insolvent  partnership  not  formally  dis- 
solved, the  court  has  permitted  a  bill  to  be  filed  by  one  or 
more  on  behalf  of  the  rest,  against  the  governing  body,  to 
have  the  assets  collected  and  applied  as  far  as  they  will  go 
towards  the  discharge  of  the  debts  ;  and  that  without  seek- 
ing to  ascertain  the  rights  and  liabilities  of  tbe  parties  be- 
tween themselves,  and  consequently  leaving  litigation  as 
between  those  parties  entirely  open,  after  the  debts  have 
been  paid  ;  that  is,  the  court  has  sanctioned  a  suit  which 
sought  nothing  but  to  compel  a  satisfaction  pro  tanto  of  the 
partnership  debts,  as  far  as  the  deficient  assets  would  extend, 
and  then  leave  all  the  members  of  tbe  partnership  exposed  to 
such  litigation  as  tbe  unsatisfied  creditors  might  choose  to 
adopt  for  the  recovery  of  the  remainder  of  their  debts  ;  and 
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also  leave  the  partners  liable,  as  amongst  themselves,  to  such 
suits  for  contribution  as  the  particular  circumstances  of  the 
case  might  render  necessary.  (Richardson  v.  Hastings, 
7  Beav.  328.  329.) 

Parties  to  The  directors  of  a  joint  stock  company,  consisting  of  573 

members,  made  certain  calls,  which  the  majority  of  the 
shareholders  paid,  but  six  of  them,  on  the  ground  that  the 
calls  were  improperly  made,  refused  to  pay  them;  and  filed 
their  bill  on  behalf  of  themselves  and  all  other  the  share- 
[*634]  *holders,  &c.,  except  the  defendants,  against  the  directors, 
trustees  and  secretary  of  the  company,  praying  for  an  ac- 
count of  the  debts  and  assets  of  the  partnership  property, 
for  a  receiver,  for  an  injunction  to  restrain  the  defendants 
and  all  officers  and  servants  of  the  company  from  dealing 
with  the  partnership  property,  for  an  account  of  the  debts 
and  liabilities  of  the  company,  and  to  have  the  property  ap- 
plied towards  the  payment  of  its  debts  and  liabilities.  It 
was  held,  that  some  at  least  of  the  absent  shareholders,  who 
had  paid  up  the  disputed  calls,  ought  to  be  made  parties  to 
the  suit.  (Richardson  v.  Larpent,  2  Y.  &  Coll.  N.  C.  507; 
7  Jur.  691.) 

If  several  of  the  shareholders  assign  by  deed  their  deposits 
to  others  and  appoint  the  latter  their  attornies  for  recovering 
those  deposits,  the  assignees  cannot  sue  on  behalf  of  them- 
selves and  their  assignors,  but  the  latter,  however  numerous, 
must  be  parties  to  the  suit.  (Blain  v.  Agar,  1  Sim.  37.) 
But  some  of  the  shareholders  in  a  joint  stock  company  may 
file  a  bill  to  have  their  deposits  repaid,  without  making  all 
the  other  shareholders  parties,  if  they  are  ignorant  of  their 
names,  and  the  bill  contains  an  allegation  of  such  ignorance. 
(Blain  v.  Agar,  2  Sim.  239.) 

A  bill  against  the  directors  of  an  unincorporated  joint 
stock  company  by  a  holder  of  shares,  of  which  some  were 
original  and  others  derivative,  alleging  fraud,  whereby  the 
defendants  had  profited  at  the  expense  of  the  company,  and 
praying  that  they  might  account  for  such  profits  to  the 
partnership,  was  held  dcmurrable,  because  it  did  not  specifi- 
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rally  state  the  mode  in  which  the  plaintiff*  became  a  share- 
r  iiml  the  manner  of  hi*  holding,  or  whether  as  to  derir- 
atire  shares  he  had  performed  the  conditions  upon  which, 
as  appeared  from  the  regulations  of  the  company,  the  trans- 
fer of  shares  was  to  be  permitted.  And  it  seems  the  persons 
bj  whom  the  shares  were  assigned  to  the  plnintiff  ought  to 
hare  been  made  parties.  ( Walbnrn  v.  Jngilby,  1  My.  &  K.  61.) 

Where  a  bill  is  filed  for  relief  in  respect  of  a  fraud  al- 
leged to  hare  been  committed  by  several  persons,  it  is  not 
necessary  that  all  the  persons  charged  with  the  fraud  should 
be  made  defendants.  (<SWr/on  r.  Council,  10  Sim.  79.) 
Where  a  liability  arises  from  the  wrongful  act  of  sereral 
parties,  each  is  liable  for  all  the  consequences,  and  there  is 
no  contribution  between  them,  and  each  case  is  distinct,  de- 
pending upon  the  evidence  against  each  party.  (Attorney- 
General  v.  Wilson,  1  Cr.  &  P.  1.) 

If  shareholders  in  a  company  are  joined  as  plaintiffs  with- 
out their  privity  or  consent,  an  order  may  be  obtained  on 
their  application  for  striking  out  their  names  aa  plaintiffs, 
with  coats,  to  be  paid  by  the  other  plaintiffs  or  their  solici- 
tors. (Keppell  v.  Bailey,  2  My.  &  K.  548.) 

VII.     Of  the  Subscribers'  Agreement  and  Subscription 

Contract. 

Parties  proposing  to  construct  a  railway,  and  to  apply  to  Subscriber*' 
parliament  for  an  act  conferring  the  necessary  powers,  should  Ap*6"*01- 
*in  the  first  place  arrange  between  themselves  for  acontribu-     r  '(535  I 
tion  towards  the  expenses  to  be  incurred,  whether  the  scheme 
succeed  or  not,  and  also  for  the  proper  management  of  the 
undertaking  until  an  act  shall  be  obtained.     Previously  to 
application  being  made  to  parliament  a  projected  railway  com- 
pany is  usually  formed  under  two  provisional  deeds,  the  one 
called  a  "Subscribers1  Agreement"  the  other  a  "Subscrip- 
tion or  Parliamentary  Contract,"  which,  for  the  most  part 
are  of  service  only  until  the  requisite  statute  shall  have  been 
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Object  of          The  subscribers'  agreement  provides  for  the   management 

subscribers'        .  .          -  . 

agreement.     °*  the  anairs  of  the  company  until  an  actor  parliament  shall 

be  obtained.  It  is  usually  made  between  the  subscribers  of 
the  one  part,  and  trustees  for  enforcing  the  covenants  of  the 
other  part.  The  subscribers  covenant  to  pay  the  amount  of 
their  several  subscriptions  towards  the  undertaking.  The 
deed  prescribes  the  object  of  the  undertaking,  giving  various 
powers  of  entering  into  arrangements  with  all  necessary 
parties,  and  with  established  or  projected  companies,  as  the 
nature  of  the  case  may  require;  appoints  or  recognizes  cer- 
tain persons  therein  named  to  act  as  provisional  directors  or 
managers  of  the  aifairs  of  the  company  until  an  act  of  par- 
liament shall  be  obtained.  It  contains  covenants  on  the  part 
of  the  subscribers  to  abide  by  the  regulations  therein  con- 
tained until  the  act  shall  have  passed.  It  provides  for  the 
f  635  J  amount  of  the  capital,  the  number  of  shares,  and  the  amount 
of  the  deposit  to  be  paid  thereon,  with  power  to  invest  it  in 
Exchequer  bills  or  other  securities.  It  contains  a  provision 
for  the  indemnification  of  the  provisional  directors  or  mana- 
gers out  of  the  deposits,  with  respect  both  to  the  previous 
and  subsequent  proceedings  and  expenses  taken  or  incurred. 
There  has  been  commonly  a  provision  for  insertion  in  the  bill 
of  a  clause  regulating  the  amount  of  each  call,  the  number 
of  calls  in  any  year,  and  the  interval  to  elapse  between  any 
two  calls.  The  forms  of  this  deed  have  been  various  in  the 
extent  of  the  powers  conferred  on  the  provisional  directors, 
and  in  the  degree  of  control  which  is  reserved  to  be  exercis- 
ed by  the  subscribers  at  large  over  them. 

Subscribers        The  persons  who  subscribe  to  an  undertaking,    and  give  a 

bound  by  the  genera|  power  to  the  directors  to  apply  to   parliament,  are 
act  obtained.  ° 

bound  by  the  act  which  the  directors  obtain  within  the  scope 

of  their  authority.  It  seems  that  persons  who  subscribe  to 
a  company  for  establishing  a  railway,  and  by  deed  empower 
the  directors  of  the  company  to  apply  to  parliament  for  an 
act  to  carry  the  project  into  effect,  are  bound  by  any  act 
•which  the  directors  obtain  even  though  it  authorizes  different 
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otyeoti  from  those  expressed  in  the  deed,   M  it  lies  on  the 
evbteribert  to  watch  the  proceeding*  in  parliament  in  order  •*0buin«L 
to  see  that  the  directors  do  not  exceed  their  authority.    (  Mid- 
land Grwti  Wetter*  Rail*.  Co.  of  Ireland  T.  Gordon,  11 
Jur.  440  ;  16  Lew  J.  Exch,  195;  16  Mees.  &  W.  804.) 

A  scheme  was  published  for  making  a  railway  to  be  called 
•the  Great  Western  Railway  from  Dublin  to  Mullingar  and 
At  Mono,  with  a  branch  from  Mullingar  to  Longford  ;  and  a  I  *<"">  J 
deed  was  executed  by  the  directors  and  subscribers  to  the  un- 
dertaking, in  which  the  directors  were  empowered  to  make  and 
complete  the  said  railway  and  the  said  branch  thereof  respect- 
ively, or  any  part  or  parts  thereof  respectively,  and  all  such 
other  works  as  aforesaid,  and  for  that  purpose  to  select  and 
fix  upon,  and  from  time  to  time  to  alter  and  vary  the  sites  or 
spots  at  or  over  which  the  said  intended  railway  and  branch 
thereof  respectively  should  commence,  extend  or  terminate, 
and  also  the  intermediate  course  or  courses  thereof  respect- 
ively,  and  the  parishes,  townships,  townlands  and  places  in 
through  and  along  which  the  same  should  be  carried,  and 
also  to  fix  upon  and  from  time  to  time  to  alter  and  vary  the 
plan,  extent  and  situation  of  the  several  works  connected 
with  such  railway  and  said  branch  thereof  respectively,  and 
to  apply  to  parliament  for  an  act  for  the  more  effectually  car- 
rying into  operation  all  or  any  of  the  purposes  aforesaid,  or 
any  portion  thereof,  as  the  directors  in  their  discretion  should 
think  proper,  and  uhx>  that  the  deed  itself,  and  everything 
contained  therein,  should  be  deemed  and  taken  to  be  in  all 
things  subject  to  the  several  provisions  and  enactments  in 
the  act  to  be  contained.  The  directors  applied  to  parliament 
and  obtained  an  act  "  for  making  a  railway  from  Dublin  to 
Mullingar  and  Longford,  to  be  called  the  Midland  Great 
Western  Railway  of  Ireland,"  and  in  which  the  railway  com- 
pany  incorporated  thereby  were  empowered  to  purchase  a 
eeilsiu  canal,  which  they  were  afterwards  to  keep  in  repair  ; 
it  was  held,  that  the  directors  had  not  exceeded  the  powers 
Tested  in  them  by  the  subscribers'  deed.  (76.) 

An  allottee  of  shares  in  a  projected  railway  company  paid 
VOL.  it.         41 
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a  deposit  on  them  ;  he  also  executed  the  subscribers'  agree- 
ment, a  deed  under  seal  ;  but  he  did  so  on  the  faith  of  a  letter 
•written  by  the  provisional  directors  before  the  execution  of 
the  deed,  by  which  they  undertook  to  return  the  whole  de- 
posit if  the  act  should  not  pass.  The  deed  was  in  the  usual 
form  between  all  the  shareholders  with  trustees,  to  perform 
the  covenants,  and  contained  a  covenant  to  indemnify  the 
provisional  directors  whether  the  act  should  or  should  not 
pass.  It  was  held,  that  the  deed  being  a  contract  by  each 
shareholder  with  all  the  others,  its  effect  could  not  be  de- 
stroyed in  favor  of  any  shareholder  by  a  contract  between 
him  and  a  certain  number  of  shareholders  ;  and,  consequently, 
the  allottee  who  had  signed  it  was  not  protected  by  the  let- 
ter of  the  provisional  directors  against  a  call.  Ex  parte 
Mowatt,  1  Drew.  247.) 

Interference        The  Court  of  Chancery  will  interfere  by  injunction  to  re- 
-  strain  the  managers  cf  a  projected  railway  company  from 


lation  of        acting  in  violation   of  the   powers  conferred  on  them  by  the 

terms  of  sub- 

scribers'        subscribers'  agreement. 

The  provisional  committee  of  management  of  a  projected 
railway  (the  South  and  Midland)  were  by  the  subscription 
[  *637  J  *con  tract  invested  with  full  power  and  authority  to  fix  upon, 
and  from  time  to  time  to  alter  and  vary  the  points  or  places 
at  which  the  intended  railway  should  commence  and  termi- 
nate, and  the  intermediate  course,  line  or  route  thereof.  And 
it  was  amongst  other  things  agreed  that  they  should  have 
ample  power  to  carry  all  or  any  part  or  parts  of  the  under- 
taking as  described  in  the  parliamentary  contract  into  effect, 
and  to  make  contracts  with  railway  or  canal  proprietors,  and 
generally  to  adopt  all  such  measures  whatsoever  as  any 
board  or  meeting  or  committee  of  management  might  in  their 
judgment  think  necessary  or  expedient  or  might  be  advised 
to  adopt,  and  particularly  to  apply  for  an  act,  &c.  The 
committee  having  by  default  of  their  engineer  failed  to  com- 
ply with  the  standing  orders  of  the  house  of  commons  enter- 
ed into  an  arrangement  to  amalgamate  with  another  railway 
company  (the  Manchester  and  Poole,)  who  had  complied 
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therewith,  and  to  pay  in  the  required  parliamentary  deposit  l» 
far  them,  and  also  to  pay  them  8000/.  on  account  of  the  ex- 
penses incurred,  which  payment  was  to  form  an   item  to  the 

trrrn*  of 

credit  of  the  South  and  Midland  Railway  Company.  The 
ram  of  26,0007.  was  accordingly  deposited  fas  court  to  the 
credit  of  the  Manchester  and  Poole  Railway  Company,  in 
the  main  of  three  of  the  directors  of  the  first  and  two  of 
the  last  mentioned  railway  company.  Some  of  the  share-  I  937  I 
holders  in  the  South  and  Midland  Railway  Company  having 
protested  against  this  arrangement,  filed  their  bill  for  an  ac- 
count of  t  he  deposits,  d&c^  and  also  for  an  injunction  to  restrain 
three  of  the  persons  in  whose  names  the  parliamentary  de- 
posit had  been  made  from  prosecuting  an  order  which  they 
had  obtained  on  petition  fur  the  payment  out  of  court  to 
them  of  the  sum  deposited  ;  an  injunction  was  granted  in 
the  terms  of  the  prayer  of  the  bill,  on  the  ground  that  the 
committee  of  the  South  and  Midland  Company  had  no  right 
to  destroy  the  individuality  of  their  company  or  the  original 
character,  rights  and  powers  of  the  projectors,  and  that  they 
were  not  justified  in  paying  the  money  out  of  their  ccstui 
qne  trusts  for  an  indefinite  demand,  and  so  as  to  form  an  item 
of  account  between  themselves  and  another  company.  It 
appeared  to  Shadwcll,  V.  C.,  that  there  was  no  authority 
given  to  the  directors  to  surrender  their  powers  to  any  other 
persons  to  take  away  the  individuality  of  the  character  which 
the  South  and  Midland  scheme  originally  had,  and  to  make 
them,  as  they  might  have  been  made  in  the  progress  of  amal- 
gamation, sanctioned  by  an  act  of  parliament,  altogether 
a  distinct  thing  from  what  they  originally  contracted  to  be. 
They  were  to  be  a  set  of  persons  supplying  themselves  the 
capital  necessary  for  the  carrying  into  execution  the  propos- 
ed purpose  ;  they  were  to  have  the  dominion  over  their  own 
funds,  dtc.  And  it  appeared  to  his  Honor  that  unless  some 
express  words  could  be  found  of  larger  import  than  any  in 
the  subscribers'  agreement,  the  provisional  directors  had  no 
power  to  do  what  they  projected  to  do.  (  Gilbert  v.  Cooper, 
4  Railw.  0.  S96.  See  Greathed  v.  South  Western  and 
Dorchester  Rail*.  CM  Railw.  C.  218.) 
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[*638  J  *Under  similar  circumstances  to  those  set  forth  in  the  pro- 
ceeding case  the  Lord  Chancellor  granted  an  injunction,  but 
without  costs,  against  those  persons  only  who  were  not  di- 
rectors of  the  original  company,  but  refused  it  as  to  those 
who  were.  An  order  for  payment  of  the  deposits  out  of  court 
to  three  of  the  directors  of  the  South  and  Midland  Company 
was  accordingly  made,  on  another  petition  being  presented  to 
them  by  the  Lord  Chancellor  for  that  purpose,  (Lewis  v. 
Cooper,  4  Railw.  C.  413.) 

Subscription      The  parliamentarv  contract,  or  subscription  contract,  which 
contract. 

must  be  executed  in  compliance  with  the   standing  orders  of 

the  two  houses  of  parliament,  is  a  deed  entered  into  by  the 
subscribers  with  trustees  for  payment  of  the  amount  of  the 
sums  subscribed  towards  the  undertaking.  It  may  be  ob- 
served that  it  should  accurately  describe  all  the  objects 
sought  to  be  obtained  by  the  bill  to  which  it  applies,  and  be 
conformable  to  the  following  orders  of  parliament. 

Estimate  and  That  an  estimate  of  the  expense  of  the  undertaking  under 
contract.  each  railway  bill  be  made  and  signed  by  the  person  making 
the  same,  and  that  a  subscription  be  entered  into  under  a 
contract  made  as  hereinafter  described,  to  three-fourths  the 
amount  of  the  estimate.  (Standing  Orders,  1852 — 3,  H.  C. 
52;  H.  L.  1843s.  1.) 

Contract  to        That  every  subscription    contract    contain  the  Christian 
tiaiTand  sur"  names  an<^  surnames,  description  and  place  of  abode  of  every 

names  of       subscriber,  his  signature  to  the  amount  of  his  subscription, 
parties. 

with  the  amount  which  he  has  paid  up,   and  the  name  of  the 

party  witnessing  such  signature,  and  the  date  of  the  same 
respectively,  and  the  legal  description  and  seal  of  any  cor- 
porate body  being  a  party  to  such  contract,  and  the  total 
amount  of  such  subscriptions  and  of  the  sums  so  paid  up. 
(H.  C.  53 ;  H.  L.  184,  s.  2.) 

Subscription      That  as   regards  railway   bills,  no  subscription  contract 

when  enter-  B^aH  oe  valid,  unless  it   be   entered  into  subsequent   to  the 

ed  into.         commencement  of  the  session  of  parliament  previous  to  that 

in  which  application  is  made  for  leave   to  bring  in  the  bill  to 

which  it  relates,  and  unless  the  parties  subscribing  to  it  bind 
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their  heirs,  executors  and  administrators,  for  the 
payment  of  the  money  to  subscribed,  to  be  recoverable  by 
Mftoo  at  Uw.  (11.  C.  55 ;  II.  L.  184,  •.  4.) 

That  in  all  case*  of  application  to  parliament  by  existing  Cooimeu 

....        .          ..    .    -      in  iheeaMof 

railway  companies  for  powers  to  raise  additional  capital  for  eti«iinf  ^ 
the  purpose  of  constructing  branches  or  extensions  or  other 

f 

W>*  works,  or  of  contributing  towards  the  expense  of  con- 
structing other  lines  of  railways  or  works,  a  subscription 
contract  shall  be  entered  into  for  three-fourths  of  such  ad- 
ditional capital  as  may  be  required  for  these  purposes  beycnd 
the  capital  authorised  to  be  raised  for  the  existing  lines, 
whether  the  bill  he  of  the  first  or  second  class  ;  and  deposits 
shall  be  duly  paid  thereon  as  hereinafter  required  (H.  0. 
66;  H.  L.184.  s.  5.) 

That  in  cases  where  the  work  is  to  be  made  by  means  of  C«M*  where- 
funds,  or  out  of  money  to  be  raised  upon  the  credit  of  present  JJJ,  bTtub? 
•surplus  revenue  belonging  to  any  society  or  company,  or  *»uit«d  for 

.     .  subscription 

under  the  control  of  directors,  trustees,  or  commissioners,  as  contract. 
the  case  may  be,  of  any  existing  public  work,  such  parties  [  *t>39  ] 
being  the  promoters  of  the  bill,  a  declaration  stating  those 
facts,  and  setting  forth  the  nature  of  such  control,  and  the 
nature  and  amount  of  such  funds  or  surplus  revenue,  and 
showing  the  actual  surplus  of  such  funds  or  revenue  after 
deducting  the  funds  required  for  purposes  authorized  by  any 
act  or  acts  of  parliament,  and  also  the  funds  which  may  be 
required  for  every  other  work  to  be  executed  under  any  bill 
in  the  sane  session,  and  given  under  the  common  seal  of  the 
society  or  company,  or  under  the  hand  of  some  authorised 
officer  of  such  directors,  trustees  or  commissioners,  may  be 
deposited  in  lieu  or  in  aid  of  the  subscription  contract,  and 
in  addition  to  the  estimate  of  the  expense,  provided  such 
surplus  funds  shall  bo  not  less  than  the  whole  amount  of  the 
estimate  or  the  portion  thereof  not  provided  for  by  a  subscrip- 
tion contract.  (H.  C.  80;  H.  L.  184,  s.  6.) 

That  in  cases  where  the  work  is  to  be  made  out  of  money  CUM  wtxra- 
to  be  raised  upon  the  security  of  the  rates,  duties  or  revenue  jffi 
to  be  created  by  or  to  arise  under  any  bill,  under  which  no  of  •mouaiof 
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rates  may  be  private  or   personal   pecuniary  profit  or  advantage  is  to  be 

substituted       .      .  .  J    r 

for  subscrip-  derived,  a  declaration  stating  those  facts,  and  setting  forth 
toon  com. act.  the  means  by  which  funds  are  to  be  obtained  for  executing 
the  work,  and  signed  by   the  party  or   agent  soliciting  the 
bill,  together  with  an  estimate   of  the  probable   amount  of 
such  rates,  duties   or  revenue,  signed  by  the  person  making 
the  same,  may  be  substituted  in  lieu  of  the  subscription  con- 
tract, and  in  addition  to  the  estimate  of  the  expense.     (H.  C. 
31 ;  H.  L.  184,  s.  7.)     The  estimates  and  copies  of  subscrip- 
tion contracts  and  declaration  are  to  be  deposited  in  the  Pri- 
vate Bill  Office  on  or  before  the  31st  Dec,  (H.  C.  No.  34.) 
Copies  of          That  previous  to  the  presentation  of  a  petition  for  a  bill, 
subscription  COpjes  Of  the  estimate  of  expense  of  the  undertaking  under 

contract,  or 

ofdeclaration  such  bill,  and  of  the  subscription  contract,  if  any,  with  the 
printed  and  names  ofthe  subscribers  arranged  in  alphabetical  order,  and 

delivered  in    the  amount  of  the  deposit  respectively  paid  up  by  each  such 
vote  office. 

subscriber,  and  the  total  amount  of  such  subscriptions  and  of 

the  sums  so  paid  up ;  or  where  a  declaration  alone,  or  de- 
claration and  estimate  of  the  probable  amount  of  rates  and 
duties  are  substituted  for  a  subscription  contract,  copies  of 
such  declaration  or  of  such  declaration  and  estimate  be 
printed  at  the  expense  of  the  promoters  of  the  bill,  and  be 
delivered  at  the  vote  office  for  the  use  of  the  members  of  the 
house,  and  at  the  private  bill  office  for  the  use  of  any  agent 
who  may  apply  for  the  same.  (H.  C.  36.) 

The  order  ofthe  House  of  Lords  is  in  the  same  terms,  except 
that  such  copies  are  to  be  delivered  previously  to  the  second 
reading  of  the  bill,  at  the  office  of  the  clerk  of  the  parlia- 
ments, for  the  use  of  that  house.  (H.  L.  182,  s.  11.  As  to 
the  deposit  of  money  under  the  standing  orders,  see  9  &  10 
Viet.  c.  20,  and  note,  ante,  pp.  552 — 557.) 

[  *640  1        *VIII.  Of  the  Registration  of  Railway  Companies. 

Railway  companies,  previously  to  being  incorporated  by 
act  of  parliament,  must  comply  with  the  provisions  of  the 
statutes  7  &  8  Viet.  c.  110,  and  10  <fc  11  Viet.  c.  78,  for 
the  registration  of  joint  stock  companies.  The  acts  apply 
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to  every  joint  stock  company  as  therein  defined,  established  f  640  j 
in  any  part  of  the  united  kingdom  of  Great  Britain  and  Ire* 
lam!,  except  Scotland,  or  established  in  Scotland  and  having 
an  office  or  place  of  business  in  any  other  pan  of  the  united 
kingdom,  for  any  commercial  purpose,  or  for  any  purpose  of 
profit,  except  banking  companies  and  certain  other  societies 
hating  no  relation  to  the  subject  of  this  work. 

The  term  u  joint  stock  company"  shall  comprehend  every  Definition  of 
partnership  whereof  the  capital  is  divided  or  agreed  to  be  ^jjj~* 
divided  into  shares,  and  so  as  to  be  transferable  without  the 
express  consent  of  all  the  co-partners,  and  also  every  assur- 
ance company  or  association,  [for  certain  purposes  therein 
named,  having  no  relation  to  railways  or  similar  under- 
takings^ and  also  every  partnership,  which  at  the  time  of 
its  formation,  or  by  subsequent  admission  (except  any  ad- 
mission subsequent  on  devolution,  or  other  act  in  law)  shall 
consist  of  more  than  twenty-five  members,  (7  &  8  Viet.  c. 
110,  s.  2,)  and  by  the  third  section  the  word  "  company  "  is 
to  mean  any  joint  stock  company  or  other  institution  as 
before  defined. 

Provided  nevertheless,  that  except  as  hereinafter  specially  panial  eieep- 


provided,  this  act  shall  not  extend  to  any  company  for  ex-  tion 
ecuting  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct,  ny  fam  ML 
waterwork,  navigation,  tunnel,  archway,  railway,  pier,  port, 
harbor,  ferry  or  dock,  which  cannot  be  carried  into  execu- 
tion without  obtaining  the  authority  of  parliament  :  provided 
also,  that  except  as  hereinafter  is  specially  provided,  this  act 
shall  not  extend  to  any  company  incorporated,  or  which 
may  be  hereafter  incorporated,  by  statute  or  charter,  or 
which  may  be  hereafter  authorized  by  statute  or  letters  pa- 
tent, to  sue  and  be  sued  in  the  name  of  some  officer  or 
person.  (7  &  8  Viet  c.  110,  s.  2.) 

This  is  not  a  proviso  in  the  ordinary  sense,  something 
engrafted  on  a  preceding  enactment,  but  it  is  something 
which  prevents  any  enactment  of  the  statute  from  operating 
on  such  companies,  except  in  a  particular  case.  And  that 
ease  is  not  the  occurrence  of  any  extrinsic  fact  which  must 
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Partial excep-  have  been  brought  before  the  court  by  pleading,  but  it  de- 

tion  of  rail-  , 

way  compa-  Pends  entirely  on  the  contents  of  the  act  itself,  which  the 
ny  from  act.  court  is  bound  to  examine  and  construe  and  decide  for  itself, 
whether  a  special  provision  is  to  be  found  within  it,  and 
whether  such  special  provision  applies  to  the  matter  in  hand. 
The  proviso  must  have  the  same  force  in  reference  to  every 
enactment,  as  if  it  were  repeated  at  the  close  of  each.  There- 
fore, though  the  word  "  provided,"  and  the  position  of  the 
clause,  would  appear  to  bring  it  within  the  rule,  that,  as  a 
proviso,  it  ought  to  be  specially  pleaded,  it  is  in  truth  an 
exception,  or  rather  a  statutory  declaration,  overruling  the 
I  *641  ]  *whole  act,  that  to  such  companies  the  respective  enactments 
shall  not  extend,  unless  we  discover  in  the  act  the  special 
provision  which  would  make  them  applicable.  (Per  Lord 
Denman^  C.  J.,  Lawton  v.  Hickman,  4  Railw.  C.  348.) 

The  word  "subscriber  "  means  any  person  who  shall  have 
agreed  in  writing  to  take  or  have  taken  any  shares  in  a  pro- 
posed company,  or  in  a  company  formed,  and  who  shall  not 
have  executed  the  deed  of  settlement,  or  a  deed  referring 
thereto.  The  word  "shareholder  "  to  mean  any  person  en- 
titled to  a  share  in  the  company,  and  who  has  executed  the 
deed  of  settlement  or  a  deed  referring  to  it,  or,  in  the  case 
of  mutual  assurance  societies,  any  person  who  shall  be  an 
assured  member  thereof.  The  expression  "promoter"  ap- 
plies to  every  person  acting,  by  whatever  name,  in  the  form- 
ing and  establishing  of  a  company,  at  any  period  prior  to 
the  company  obtaining  a  certificate  of  complete  registration 
as  thereinafter  mentioned.  The  word  "occupation"  Avhen 
applied  to  any  person,  means  his  trade  or  following,  and  if 
none,  then  his  rank  or  usual  title,  as  esquire,  gentleman. 
The  expression  "place  of  residence"  to  include  the  street, 
square,  or  place  where  the  party  shall  reside,  and  the  number 
(if  any)  or  other  designation  of  the  house  in  which  he  shall 
so  reside.  The  word  "person"  to  apply  to  bodies  politic  or 
corporate,  whether  sole  or  aggregate.  The  word  "month" 
to  mean  calendar  month.  (7  &  8  Viet.  c.  110,  s.  3.)  An 
interpretation  is  also  given  to  several  other  terms,  which  may 
be  omitted  on  this  occasion. 
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The  extent  of  the  application  of  this  act  to  railway  com- 
panies in  the  interval  between  provisional  and  complete  re- 
gistration, and  in  the  interval  between  complete  registration 
Mid  obtaining  the  act  of  parliament,  is  by  no  means  clear. 
It  has  not  been  the  practice  to  obtain  a  complete  registration 
of  a  railway  company;  hat  if  it  does  proceed  to  complete 
registration,  it  becomes  incorporated  to  the  same  extent  as 
any  other  joint '.  stock  company,  and  may  exercise  powers 
accordingly  (7  dt  8  Viet.  c.  110,  s.  25)  ;  and  the  incorpora- 
is  so  far  complete  that  the  name  cannot  be  changed. 
(See  port,  pp.  645,  648.) 

The  statute  requires  all  joint  stock  companies  (including  The  rtfutry 
railway  companies)  to  be  registered  at  an  office  created  for 
that  purpose,  and  called  "  The  Registry  Office,"  in  the  first 
instance  provisionally,  and  lastly  completely.  The  registry 
office  is  at  No.  18,  Serjeants'  Inn,  Fleet  Street,  where  daily 
attendance  is  given  from  ten  to  five  o'clock,  p.  M.,  with  the 
exception  of  Sundays  and  other  general  holidays  (sect.  20). 
The  Board  of  Trade  are  authorized  to  appoint  a  registrar) 
assistant  registrar,  and  other  officers,  and  to  make  rules  for 
the  regulation  of  the  office  (sect  19).  The  necessary  printed 
forms  for  provisional  or  complete  registration  may  be  obtained 
at  the  registry  office,  price  3d.  per  sheet 

Every  person  is  to  be  at  liberty  to  inspect  the  returns, 
deeds,  registers,  and  indexes  kept  by  the  registrar,  upon 
payment  of  1*.,  and  to  require  a  certified  copy  or  extract  of 
any  such  return  or  deed  upon  payment  of  6rf.  for  each  folio; 
*and  in  all  courts  of  law  and  equity,  and  elsewhere,  every  r  «g^o  I 
such  copy  or  extract,  certified  by  the  registrar,  shall  be  re- 
ceived in  evidence  without  proof  of  the  signature  thereto,  or 
of  the  seal  of  office  affixed  thereto.  (7  &  8  Viet  c.  110, 
s.  18.)  Under  this  act,  if  July  observed,  parties  may  find 
the  whole  succession  of  documents  by  which  the  company 
bad  announced  itself  to  the  public,  and  thereby  trace  its  his- 
tory, and  the  variations  in  its  professions  and  its  provision!  at 
different  times. 

If  before  a  certificate  of  provisional  registration  shall  be  pnMMdiof* 
obtained  the  promoters,  or  any  of  them,  or  any  person  em-  <*  «»»p»ny 
VOL.  11.  1- 
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before  regis-  ployed  by  order  under  them,  take  any  monies  in  consideration 
of  the  allotment  either  of  shares  or  any  interest  in  the  con- 
cern, or  by  way  of  deposit  for  shares  to  be  granted  or  allotted; 
or  issue,  in  the  name  or  on  behalf  of  the  company,  any  note 
or  scrip,  or  letter  of  allotment,  or  other  instrument  or  writing 
to  denote  a  right  or  claim,  or  preference,  or  promise,  absolute 
or  conditional,  to  any  shares  ;  or  advertize  the  existence  or 
proposed  formation  of  the  company  ;  or  make  any  contract 
whatever  for  or  in  the  name  or  on  behalf  of  such  intended 
company,  such  person  shall  be  liable  for  every  such  offence 
to  a  penalty  not  exceeding  25/.  recoverable  by  action  of  debt 
by  any  person.  (7  &  8  Viet.  c.  110,  s.  24.) 

It  is  unlawful  for  any  joint  stock  company  formed  after 
5th  Sept.  1844,  for  executing  any  railway,  to  act  otherwise 
than  provisionally  in  accordance  with  the  Joint  Stock  Regis- 
tration Act,  until  such  company  shall  have  obtained  a  cer- 
tificate of  complete  registration  as  provided  by  the  25th  sect. 
7  &  8  Viet.  c.  110  ;  and  no  joint  stock  company  shall  be 
entitled  to  receive  a  certificate  of  complete  registration  (see 
sect.  9  of  act.  post,  p.  645),  unless  it  be  formed  by  some 
deed  or  writing  under  the  hands  and  seals  of  the  shareholders 
therein,  and  in  and  by  such  deed  must  be  appointed  not  less 
than  three  directors,  and  also  one  or  more  auditors ;  and  such 
deed  must  set  forth  in  a  schedule  thereto,  in  a  tabular  manner 
according  to  the  order  hereinafter  mentioned,  the  following 
particulars ;  (that  is  to  say,) 

1.  The  proposed  name  of  the  intended  company  ;  and  also 

2.  The  business  or  purpose  of  the  company ;  and  also, 

3.  The  names  of  its  promoters,  together  with  the  respect- 

ive occupations,  places  of  business  (if  any),  and  places 

of  residence. 

And  also  the  following  particulars,  either  before  or  after  such 
publication  as  aforesaid,  and  as  from  time  to  time  they  shall 
be  decided  on  :  viz. 

4.  The  name  of  the  street,  square,  or  other  place  in  which 

"the  provisional  place  of  business  or  place  of  meeting 
shall  be  situate,  and  the  number  (if  any)  or  other  de- 
signation of  the  house  or  office ;  and  also, 
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5.  The  names  of  the  members  of  the  committee  or  other 

body  acting  in  the  formation  of  the  company,  their 
respective  occupations,  places  of  business  (if  any)  and 
places  of  residence,  together  with  a  written  consent 
on  the  part  of  every  siich  member  or  promoter  to  be- 
•corne  such,  and  also  a  written  agreement  on  the  part  r  -543  j 
of  such  member  or  •  promoter,  entered  into  with  some 
one  or  more  persons  as  trustees  for  the  said  company, 
to  take  one  or  more  shares  in  the  proposed  under- 
taking, which  must  be  signed  by  the  member  or  pro- 
moter whose  agreement  it  purports  to  be  (but  such 
agreements  need  not  be  on  a  stamp) ;  and  also, 

6.  The  names  of  the  officers  of  the  company  ;   and  their 

respective  occupations,  places  of  business  (if  any)  and 
places  of  residence  ;  and  also, 

7    The  names  of  the  subscribers  to  the  company,  their  re- 
spective occupations,  places  of  business  (if  any)  and 
•  places  of  residence.     (7  &  8  Viet  c.  i  JO,  s.  4.) 

8.  The  amount  of  the  proposed  capital  of  the  company. 

9.  The  amount  and  number  of  shares  into  which  the  same 

is  to  be  divided.     (10  &  11  Vict.c  78,  s.  5.) 

10.  And  afterwards,  from  time  to  time  until  the  complete 

registration  of  such  company,,  or  until  the  special  act 
shall  be  obtained  (7  &  8  Viet.  c.  110,  s.  25),  a  return 
of  a  copy  of  every  addition  to  or  change  made  in  any 
of  the  above  particulars : 

And  that  upon  inch  registration  of  at  the  least  the  three  par- 
ticulars first  before  mentioned,  the  promoters  of  such  com- 
pany shall  be  entitled  to  a  certificate  of  a  pro  visional  registra- 
tion. (7  &.  8  Viet  c.  110,  s.  4.)  If  the  company  be  dis- 
solved, or  be  incorporated  by  act  of  parliament  or  by  royal 
charter,  or  by  the  Queen's '  letters  patent,  or  be  in  any  way 
withdrawn,  or  supposed  to  be  withdrawn,  from  the  operation 
of  the  act  7  &  8  Viet.  c.  110,  the  promoters  of  the  company 
snail  forthwith  give  notice  thereof  to  the  registrar  of  joint 
stock  companies.  (10  &  11  Viet  c.  78,  s.  5.)  '  r 

A  penalty  not  exceeding  201.  may  be  imposed  on  any  pro- 
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moter  who,  for  a  period  of  one  calendar  month,  after  the  par- 
ticulars thereby  required  to  be  registered,  or  any  of  them, 
shall  have  been  ascertained  or  determined,  shall  fail  to 
register  such  particulars.  (Ib.  s.  5  ;  7  &  8  Yict.  c.  110, 
s.  5.) 
Ifanyaltera-  In  case  of  any  alteration  being  made  in  any  of  the  partic- 

tion  are  made     -i  -.11.1 

in  particulars  ulars  registered  by  the  promoters  of  any  company  in  pur- 
registered,     suance  of  the  acts  7  &  8  Viet.  c.  110,  and  10  &  11  Viet.  c.  78, 

they  shall  be          ,        ,  .          .     ...   „ 

returned  to     sucn  alteration  shall  forthwith  be  returned  to  the  registrar 

the  registrar,  Of  ;Qjnt  St0ck  companies  ;    and  if  such  return  be  not  made 

under  a  pen- 

alty. within  one  month  after  such  alteration  has  been  made  and 

decided  upon,  any  promoter  of  the  company  shall  be  liable 
to  forfeit  for  each  and  every  alteration  not  returned  as  afore- 
said any  sum  not  exceeding  twenty  pounds.  (10  &  11  Viet. 
c.  78,  s.  6. 

Penalty  on  It  shall  not  be  lawful  for  the  promoters  of  any  company 
suln^°at  an*"  or  ^or  an^  Person  connected  with  any  company,  at  any  time 
time  before  before  such  company  has  obtained  a  certificate  of  complete 
ation6,  any  registration  under  the  acts  7  &  8  Viet.  c.  110,  to  issue  or 


prospectus,    publish  or  in  any  manner  address  or  cause  or  suffer  to  be  ad' 

&c.  con  tain- 

ing  statement  dressed  to  the   public,    or  to  the  subscribers   or  others,  any 

at  variance    prospectus  or  circular,  handbill  or  advertisement,  or  other 

with  particu-  r        L 

lars  returned  such  document  relative  to  the  formation   or   modification  of 
a"t  e'  *the  company,  containing  any  statements  at  variance  with  the 

[  *644  ]  particulars  which  may  have  been  returned  to  the  registrar  of 
joint  stock  companies  under  the  act  7  <fc  8  Viet,  c,  110,  or 
10  &  11  Viet.  c.  78;-  nor  to  issue,  publish,  or  in  any  manner 
address  or  cause  or  suffer  to  be  addressed  to  the  public,  or  to 
the  subscribers  or  others,  any  such  prospectus,  circular, 
handbill,  or  advertisement,  containing  any  statements  of 
particulars  which  are  by  the  7  &  8  Viet.  c.  110,  or  10  &  11 
Viet.  c.  78,  directed  to  be  returned  to  the  registrar  of  joint 
stock  companies,  until  such  particulars  have  been  so  re- 
turned ;  and  if  any  prospectus  or  circular,  handbill,  or  ad- 
vertisement, be  issued,  published  or  addressed  to  the  public 
or  to  the  subscribers  or  others,  contrary  hereto,  any  pro- 
moter of  the  company  shall  be  liable  for  each  and  every  such 
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issue  or  publication  to  forfeit  any  sum  not  exceeding  twenty 
pounds.    (10  &  11  \  Kt  c.  78,  a.  7.) 

If  the  proinoterfl  of  a  proposed  company  appoint  for  them-  iuii«f  from 
selves  an  attorney  or  solicitorof  one  of  her  majesty's  superior 


courts  of  law  or  equity,  and  return  to  the  registry  office  a  «•««  of  * 

duplicate  of  such  appointment  in  writing,  signed  by  one  or     t  fljj  j 

more  of  such  promoters,  together  with  the  duplicate  of  the 

acceptance  of  such  appointment,  signed  by  the  person  so  ap- 

pointed, then,  until  a   duplicate  of  the  revocation  or  of  the 

resignation  of  such  appointment  be  returned  in  like  manner, 

so  signed  as  aforesaid,  or  until  the  decease  of  such  solicitor, 

all  returns  by  the  registration  act  required  to  be  made  by 

such  promoters  shall  be  made  by  such  solicitor,  in  their  be- 

half, and  the  penalty  therein-bcfore  imposed  in   respect  of 

any  failure  to  make  such  returns  shall  not   be  incurred  by 

them,  and  that  if  within  the  period  of  one  month  after  the 

particulars  thereby  required  to  be  registered,  or  any  of  them, 

shall  have  been  ascertained  or  determined,  such  solicitor  shall 

fail  to  make  such  returns,  then  he  shall  be  liable  to  forfeit 

for  every  such  offence  a  sum  not  exceeding  twenty  pounds  ; 

and  that  if  it  be  made  to  appear  to  the  court  to  which  he 

ahall  belong  that  he  fraudulently  omitted  to  make  a  return  of 

any  such  particulars,  then  he  shall  be  liable  to  be  suspended 

from  practice  for  any  time  to  be  appointed  by  tho  said  court 

or  to  be  struck  off  the  rolls  of  the  said  court.    (7  &  8  Viet 

c.  110,  s.  6.) 

On  the  provisional  registration  of  any  company  being  cer-  what  *eu 
tified  by  the  registrar  of  joint  stock  companies,  the  promoters  ***  aulhor* 
of  any  company  so  registered  may  act  provisionally,  but  not  rUional  n~ 
for  any  longer  period  than  twelve  months  from  the  date  o 
the  certificate,  unless  such  certificate  shall  be  renewed,  which 
may  be  done  on  application  for  that  purpose  ;  and  no  such 
renewed  certificate  shall  be  in  force  for  a  longer  period  than 
twelve  months  from  the  date  thereof;  and  it  shall  be  lawful 
for  the  promoters  of  such  company— 

To  assume  the  name  of  the  intended  company,  but  coupled 
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with  the  words,  "  registered  provisionally,"  and  also, 

To  open  subscription  lists  ;  and  also, 

To  allot  shares  and  receive  deposits  by  way  of  earnest 
thereon,  at  a  rate  not  exceeding  ten  shillings  for  every 
*one  hundred  pounds  on  the  amount  of  every  share  in  the 
capital  of  the  intended  company  ;  and  also,  in  the  case 
of  companies  for  executing  (inter  alia}  any  bridge,  tun- 
nel, or  railway,  which  cannot  be  carried  into  execution 
without  the  authority  of  parliament,  in  addition  to  and 
exclusive  of  such  sum  of  10s.  per  hundred  pounds,  such 
further  sum  per  hundred  pounds  on  the  amount  of  every 
such  share  as  may  be  required  by  the  standing  orders 
of  either  house  of  parliament  to  be  deposited  before  the 
obtaining  of  an  act  of  parliament  for  enabling  the  com- 
pany to  execute  such  work ;  and  also, 

To  perform  such  other  acts  only  as  are  necessary  for  con- 
stituting the  company,  or  for  obtaining  an  act  of  par- 
liament ; 

But  not  to  make  calls,  nor  to  purchase,  contract  for  or  hold 
lands,  nor  to  enter  into  contracts  for  any  services,  or  for  the 
execution  of  any  works,  or  for  the  supply  of  any  stores,  ex- 
cept such  services  and  stores  or  other  things  as  are  necessa- 
rily required  for  the  establishing  of  the  company,,  and  ex- 
cept any  purchase  or  other  contract  to  be  made  conditional 
on  the  completion  of  the  company,  and  to  take  effect  after  the 
certificate  of  complete  registration  or  act  of  parliament  shall 
have  been  obtained,  and,  except  in  the  case  of  companies  for 
executing  such  works  as  aforesaid,  contracts  for  services  in 
making  surveys  and  performing  all  other  acts  necessary  for 
obtaining  an  act  of  incorporation  or  other  act  for  enabling  the 
company  to  execute  such  works.  '  (7  &  8  Viet.  c.  110,  s.  23.) 
It  shall  not  be  lawful  for  any  joint  stock  company  hereafter 
to  be  formed  for  any  purpose  within  the  meaning  of  this 
act,  whether  for  executing  any  such  work  as  aforesaid 
under  the  authority  of  parliament,  or  for  any  other  pur- 
pose, to  act  otherwise  than  provisionally  in  accordance  with 
this  act,  until  such  company  shall  have  obtaiired  a  cer- 
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tifioate  of  complete  registration  as  hereinafter  provided ;  and 
no  joint  stock  company  shall  be  entitled  to  receive  a  certifi- 
cate of  complete  registration,  unless  be  it  formed  bj  some 
deed  or  writing  under  the  hands  and  seals  of  the  sharehold- 
ers therein  ;  and  in  or  by  such  deed  there  must  be  appointed 
not  less  than  three  directors,  and  also  one  or  more  auditors, 
and  such  deed  must  set  forth  in  a  schedule  thereto  in  a  tabu- 
lar form,  according  to  the  order  hereinafter  mentioned,  cer- 
tain particulars  therein  enumerated.  (7  &  8  Viet  c.  110, 

A  railway  company  will  become  entitled  to  receive  a  cer-  Certificate  of 
tificate  of  complete  registration  from  the  registrar  of  joint 
stock  companies  on  depositing  at  the  proper  offices  of  the  two 
houses  of  parliament,  in  compliance  with  the  standing  orders 
of  such  houses  respectively,  within  the  time  required  by  such 
standing  orders,  such  deeds  of  partnership  or  subscription 
contracts  as  shall  be  required  to  be  deposited  by  such  standing 
orders,  (see  ante,  pp.  638,  639,)  and  on  returning  to  the  reg- 
istry office  a  copy  of  such  deeds  of  partnership  or  subscrip- 
tion contracts,  together  with  such  certificate  of  the  receipt 
of  such  plans,  sections  and  books  of  reference  as  shall  be  ap- 
pointed by  the  Board  of  Trade.  (7  &  8  Viet.  c.  110,  s.  9 ; 
seeon/e,  p.  641.) 

•Although  the  greater  part  of  the  following  section  is  not  [  "646  ] 
applicable  to  rail* ay  companies,  yet,  in  consequence  of  the 
proviso  in  the  latter  part  of  the  section,  it  appears  necessary 
to  insert  it  to  make  such  proviso  intelligible :    That  on  the 
complete  registration  of  any  company  being  certified  by  the  reg 
registrar  of  joint  stock  companies,  such  company,  and  the  p  . 

then  shareholders,  therein,  and  all  the  succeeding  share-  privilege*, 
holders,  whilst  shareholders,  shall  be  and  are  hereby  incor- 
porated as  from  the  date  of  such  certificate  by  the  name  of1" 
the  company  as  set  forth  in  the  deed  of  settlement,  and  for 
the  purpose  of  carrying  on  the  trade  or  business  for  which 
the  company  was  formed,  but  only  according  to  the  provis- 
ions of  this  act  and  of  such  deed  as  aforesaid,  and  for  the 
purpose  of  suing  and  being  sued,  and  of  taking  and  enjoy- 
ing the  property  and  effects  of  the  said  company ;  and  there- 
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[646] 


Without  re- 
striction of 
liability. 


Company 
empowered 
to  act. 


upon  any  covenants  or  engagements  entered  into  by  any  of 
the  shareholders  or  other  persons  with  any  trustee  on  the 
behalf  of  the  company,  at  any  time  before  the  complete  reg- 
istration thereof,  may  be  proceeded  on  by  the  said  company 
and  enforced  in  all  respects  as  if  they  had  been  made  or  en- 
tered into  with  the  said  company  after  the  incorporation  there- 
of;  and  such  company  shall  continue  so  incorporated  until 
it  shall  be  dissolved,  and  all  its  affairs  wound  up  ;  but  so  as 
not  in  anywise  to  restrict  the  liability  of  any  of  the  share- 
holders of  the  company,  under  any  judgment,  decree  or  order 
for  the  payment  of  money  which  shall  be  obtained  against 
such  company  or  any  of  the  members  thereof,  in  any  action 
or  suit  prosecuted  by  or  against  such  company  in  any  court 
of  law  or  equity  ;  but  every  such  shareholder  shall  in  re- 
spect of  such  monies,  subject  as  after  mentioned,  be  and  con- 
tinue liable  as  he  would  have  been  if  the  said  company  had 
not  been  incorporated ;  and  thereupon  it  shall  be  lawful 
for  the  said  company,  and  they  are  hereby  empowered  as 
follows  ;  that  is  to  say, 

1.  To  use  the  registered  name  of  the  company,  adding 
thereto  "  registered  ;"  and  also, 

2.  To  have  a  common  seal  (with  power  to  break,  alter 
and  change  the  same  from  time  to  time,)  but  on  which 
must  be  inscribed  the  name  of  the  company  ;  and  also, 

3.  To   sue  and  be  sued   by   their  registered  name  in 
respect  of  any  claim  by  or  upon  the  company,  upon 
or  by  any  person,  whether  a  member  of  the  company 
or  not,  so  long  as  any  such  claim  may  remain  unsatis- 
fied; and  also, 

4.  To  enter  into  contracts  for  the  execution  of  the  works 
and  for  the  supply  of  the  stores,  or  for  any  other  ne- 
cessary purpose  of  the  company ;  and  also, 

5.  To  purchase  and  hold  lands,  tenements  and  heredita- 
ments in  the  name  of  the  said  company,  or  of  the  trus- 
tees or  trustee  thereof,  for  the  purpose  of  occupying 
the   same   as  a  place  or  places  of  business   of  the 
said  company  and   also    (but  nevertheless    with    a 
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licence  general  or  special  fur  that  purpose    to    be 
•granted  by  the  committee  of   the  privy  council  for       [  *647  | 
trade,  first  had  and  obtained),  such  other  lands,  tene- 
ments and  hereditaments  as  the  nature  of  the  busi- 
ness of  the  company  may  require ;  and  also, 

6.  To  issue  certificates  of  share*. 

7,  8,  9,  1-  are  omitted  as  inapplicable  to  railways ;  and 
also, 

10.  To  hold  general  meetings  periodically,  and  extraor- 
dinary meetings  upon  being  duly  summoned  for  that 
purpose;  and  also, 

1 1 .  To  make  from  time  to  time,  at  some  general  meeting 
of  Bhareholders  specially  summoned  for  the  purpose, 
by-laws  for  the  regulation  of  the  shareholders,   mem- 
bers, directors  and  officers  of  the  company,  such  by- 
laws not  being  repugnant  to  or  inconsistent  with  the 
provisions  of  this  act  or  of  the  deed  of  settlement  of 
the  company ;  and  the  said  company  are  hereby  em- 
powered and  required, 

13.  To  appoint  from  time  to  time,  for  the  conduct  and 
superintendence  of  the  execution  of  the  affairs  of  the 
company,  a  number  of  directors,  not  less  than  three 
for  a  period  not  greater  than  five  years,  with  or  with- 
out eligibility  to  be  re-elected  at  the  expiration  of  the 
term,  as  may  be  prescribed  by  any  deed  of  settlement 
or  by-law ;  and  also, 

14.  To  appoint  and  remove  one  or  more  auditors  and 
inch  other  officers  as  the  deed  of  settlement  under 
which  the  company  shall  be  constituted  may  author- 
ise: 

Provided  always,  with  regard  to  any  company  for  execut-  Ruction  of 
ing,  inter  alia,  any  bridge,   aqueduct,   tunnel,  arcliway  or  P0**™  °f 
rat/way,  dec.,  which  cannot  be  carried  into  execution  with-  for  executing 
out  obtaining  the  authority  of  parliament,  that  on  the  com- 
plete  registration  of  any  such  company,  and  before  such 
company  shall  have  obtained  its  act  of  incorporation  or  oth- " 

er  aet  whereby  the  authority  of  parliament  shall  be  granted 
VOL.  n.        13 
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for  executing  such  work,  it  shall  not  be  lawful  for  any  such 
company,  or  the  directors  or  officers  thereof,  to  exercise  the 
thereinbefore  mentioned  power  to  enter  into  contracts,  other- 
wise than  conditionally  upon  obtaining  such  act  (ante  s.  4,) 
or  to  exercise  the  power  to  purchase  and  hold  lands,  as  afore- 
said, (ante,  s.  5,  p.  646)  or  to  exercise  the  power  to  receive 
instalments  from  shareholders  beyond  the  sum  or  per  cent- 
age  necessary  to  be  deposited  in  compliance  with  the  stand- 
ing orders  of  either  house  of  parliament,  or  such  other  sum 
as  may  be  requisite  for  obtaining  the  act  of  incorporation  or 
other  act  for  granting  the  authority  of  parliament  to  execute 
such  work,  or  to  exercise  the  power  to  borrow  money  as 
aforesaid  (ante,  s,  8,  or  to  exercise  the  power  to  declare  di- 
vidends as  aforesaid  (ante,  s.  9,)  and,  subject  to  these  last- 
mentioned  exceptions,  all  the  powers  by  this  enactment  there- 
inbefore given  to  any  company  completely  registered,  ex- 
cept the  general  power  to  perform  all  acts  necessary  for  car- 
rying on  the  business  of  the  company,  may  be  exercised  as 
r  *AA«  1  ^ty  ^7  any  sucn  company  so  completely  registered,  *as  by 
Power  to  ob-  an^  ot^er  company  so  completely  registered ;  provided  al- 
tain  act.  ways,  that  it  shall  be  lawful  for  any  such  company  to  per- 
form all  acts  which  may  be  necessary  for  obtaining  an  act  of 
incorporation  or  other  act  for  obtaining  the  authority  of  par- 
When  pow-  liament  to  execute  its  works  as  aforesaid  ;  and  that  upon 

ersunderreg-  obtaining  such  act  of  incorporation  or  other  such  act  as  afore- 

istration  act  . 

to  eease.        said,  or  at  the  time  of  the  coming  into  operation  of  such  act, 

as  shall  be  thereby  appointed,  all  the  powers  which  any  such 
company  shall  obtain  by  virtue  of  this  act,  and  all  the  pro- 
visions and  regulations  of  this  act,  which  shall  apply  to  such 
company,  shall  cease  and  determine,  except  so  far  as  shall  be 
otherwise  provided  by  such  act  of  incorporation  or  other  such 
act  as  aforesaid.  (7  &  8  Viet.  c.  110,  s.  25.) 

A  joint  stock  company  completely  registered  under  the 
above  act,  and  thereby  "incorporated"  by  virtue  of  the 
25th  section,  has  no  power  after  such  incorporation  to  change 
its  name.  And  the  registrar  of  joint  stock  companies  hav- 
ing refused  to  receive  a  return  of  such  change  of  name  pro- 
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dooed  under  Motion  10,  was  held  on  motion  for  a  mandamus, 
to  have  done  rightly.  (Keg.  v.  Registrar  of  Joint  .Stock 
Companies,  10  Q.  B.  889.) 

No  shareholder  of  any  joint  stock  company  completely  BhwdwkWt. 
registered  under  this  act  shall  be  entitled  to  receive  any  di-  Hc,trictlonof 


vtdends  or  profits,  or  be  entitled  to  the  remedies  or  powers  ri 
hereby  given  to  shareholders,  until  he  shall  have  executed  ineaL  ' 
the  deed  of  settlement  of  the  said  company,  or  some  deed 
referring  thereto,  and  also  have  paid  up  all  the  instalments 
or  calls  due  from  him,  and  shall  have  been  registered  in  the 
registry  office  aforesaid  ;  and  further,  that  it  shall  IH>  lawful  Righu  d»ere- 
fcr  every  shareholder  who  shall  have  signed   such  deed,  and 
paid  up  such  instalments  or  calls,  and  shall  have  been  regis- 
tered, and  he  is  hereby  entitled,  — 

To  be  present  at  all  general  meetings  of  the  company  ; 
and  also, 

To  take  part  in  the  discussions  thereat  ;  and  also, 

To  vote  in  the  determination  of  any  question  thereat,  and 
that  either  in  person  or  by  proxy,  unless  the  deed  of 
settlement  shall  preclude  shareholders  from  voting  by 
proxy  ;  and  also, 

To  vote  in  the  choice  of  directors,  and  of  every  auditor  to 

be  elected  by  the  shareholders  : 

Subject  nevertheless  to  the  provisions  of  this  act,  and  of  the 
deed  of  settlement  of  the  company  or  other  special  authority, 
so  far  as  such  provisions  shall  either  regulate  or  restrict  the 
exercise  of  such  powers,  but  not  so  as  to  deprive  such  share- 
holders thereof;  and  further,  with  regard  to  subscribers  (see  Restriction  ia 
definition  of  subscriber,  ante,  p.  641,)  and  every  person  enti-  ***•  d«P°«1 
tied  or  claiming  to  be  entitled  to  any  share  in  any  joint  stock 
company,  the  formation  of  which  shall  be  commenced  after 
the  first  day  of  November,  1844,  that  until  such  joint  stock 
company  shall  have  obtained  a  certificate  of  complete  regis- 
tration, and  until  any  such  subscriber  or  person  shall  have 
been  duly  registered  as  a  shareholder  in  the  said  registry 
office,  it  shall  not  be  lawful  for  such  person  to  dispose  *by   [  *649  J 
sale  or  mortgage  of  such  share,  or  of  any  interest  therein, 
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[  649  j  and  that  every  contract  for  sale  or  disposal  of  such  share  or 
interest  shall  be  void,  and  that  every  person  entering  into 
such  contract  shall  forfeit  a  sum  not  exceeding  ten  pounds  ; 
Certificate  of  anc^  ^at  ^or  Detter  protecting  purchasers  it  shall  be  the  duty 
shares.  Of  the  directors  of  the  company  by  whom  certificates  of 
shares  are  issued,  to'state,  on  every  such  certificate,  the  date 
of  the  first  complete  registration  -of  the  company  as  before 
provided  :  and  that  if  any  such  director  or  officer  knowingly 
make  a  false  statement  in  that  respect,  then  he  shall  be  lia- 
ble to  the  pains  and  penalties  of  a  misdemeanor.  (7  &  8 
Viet.  c.  110,  s.  26.) 

This  section  does  not  extend  to.  rail  way  companies  which 
cannot  be  carried  into  execution  without  obtaining  the  au- 
thority of  parliament.     ( Young  v.  Smith,  4  Railw.  C.  135. 
How  far  joint     I*  nas  Deen  doubted  whether  the  act  applies  to  companies 
stock  regis-    formed  for  foreign  or  colonial  objects.     On  this  point  it  may 

tration  act  J 

applies  to      be  sufficient  to  say,  that  the  act  does  not  make  the  place 
companies     where  the  operations  of  a  company  are  to  be  carried  on,  but 

formed  for  ob-  r  . 

jects  to  be  ef-  the  place  where  it  is,  or  is  to  be  established,  the  criterion  by 
fected  abroad.  ^^  the  application  of  the  provisions  to  such  company  is  to 
be  determined.  (See  7  &  8  Viet.  c.  110.  s.  2  ;  ante,  p.  640, 
Taylor  on  the  Joint  Stock  Companies  Act,  55 ;  Wordsworth 
on  Joint  Stock  Companies,  pp.  7,  8,  5th  ed. ;  see  articles  in 
9  Jur.  225,  239.) 

Penalty  for  And  forasmuch  as  great  injury  has  been  inflicted  upon  the 
false  use  of  public  by  companies  falsely  pretending  to  be  patronised  or 
directed  by  eminent  or  opulent  persons,  for  the  purpose  of 
preventing  such  false  pretences,  it  is  enacted,  with  regard  to 
every  company  or  pretended  company  whatsoever,  whether 
registered  or  not,  and  whether  now  existing  or  not,  that  if 
any  person  shall  make  any  such  false  pretences,  knowing 
the  same  to  be  false,  in  any  advertisement  or  other  paper, 
whether  printed  or  written,  and  whether  published  in  any 
newspaper  or  handbill,  or  placard,  then  every  such  person 
shall  forfeit  for  every  such  offence  a  sum  not  exceeding  10£. 
(7  &  8  Viet.  c.  110,  s.  65.) 

Recovery  of      All  penalties  and  forfeitures  imposed  by  the  act  are  recov- 
penaltiea.      eraDie  before  any  two  justices  of  the  peace  of  the  county, 
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or  place  where  the  offence  it  committed,  within  six 
monthi  after  the  commission  of  the  offence.  (7  dc.  8  Viet.  c. 
11",  si.  69,  78.)  The  act  contains  provisions  for  hearing  of 
••»•*»>• — for  the  compulsory  attendance  of  witnesses,  and 
of  appeal  to  the  quarter  sessions.  The  act  contains  further 
provisions,  that  in  any  case  to  which  a  penalty  is  annexed 
by  this  act,  the  whole  or  auy  part  of  such  penalty  may  be 
recovered  by  action  of  debt  in  any  court  having  competent 
jurisdiction:  by  any  person  suing  for  the  same ;  and  in  every 
such  action  for  the. recovery  of  such  penalty  so  much  of 
such  penalty  as  is  sought  to  be  recovered  shall  be  indorsed 
on  the  writ  of  summons,  and  the  plaintiff  shall  not  be  entitled 
to  recover  a  greater  sum  than  the  sum  so  indorsed ;  and  if 
the  party  suing  for  any  such  penalty  recover  the  same,  or 
any  part  as  aforesaid,  he  shall  be  entitled  to  full  costs  of  suit. 
•(7  dc  8  Viet.  c.  110  s.  76.)  The  penalties  imposed  by  the  f  «650  ] 
Joint  Stock  Amendment  Act  shall  be  sued  for,  recovered 
and  applied  in  the  same  manner  as  penalties  imposed  by  the 
7  dc.  8  Viet.  c.  110,  are  therein  directed  to  be  sued  for,  recov- 
ered and  applied  respectively.  (10  &  11  Viet.  c.  78,  s.  8.) 

It  shall  not  be  lawful  for  any  person  to  commence  or  pro-  Action*  Ac. 
secute  any  bill,  action,  plaint,  information,  or  prosecution  in      pe° 
any  of  the  superior  courts,  for  the  recovery  of  any  penalty  or 
forfeiture  incurred    by  reason  of  any  offence    committed 
against  that  act,  unless  the  same  be  commenced  or  prosecut- 
ed in  the  name  and  with  the  consent  of  the  attorney-general, 
and  that  if  any  action,  bill,  plaint,  information,   or  prosecu- 
tion, or  any  proceeding  before  any  justices  as  aforesaid,  eraj-,,"'  KVI' 
•hall  be  commenced  or  prosecuted  in  the  name  of  any  other 
person  than  is  in  that  behalf  before  mentioned,  the  same  shall 
be  void.    (7  &  8  Viet.  c.  110,  s.  77.) 

With  respect  to  the  bankruptcy  of  registered  railway  com- ... 
panics,  it  will  be  sufficient  to  refer  to  the  acts  7  &  8  Viet  c.  of  railway 
111,  and  8  &  9  Viet  c.  98,  Ir.,  for  facilitating  the  winding-  " 
up  the  affairs  of  joint  stock  companies  unable  to  meet  their 
pecuniary  engagements.    The  preamble  is,  that  it  is  expedi- 
ent to  extend  the  remedies  of  creditors  against  the  property 
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Bankruptcy  of  such  joint  stock  companies  as  hereinafter  mentioned,,  and 
oompude^.  to  facilitate  the  winding-up  of  their  concerns,  and  it  may  also 
be  for  the  benefit  of  the  public  to  make  better  provision  for 
the  discovery  of  the  abuses  that  may  have  attended  the  for- 
mation or  management  of  the  affairs  of  any  such  companies 
or  bodies,  and  for  ascertaining  the  causes  of  their  failure,  it 
enacts,  that  if  any  commercial  or  trading  company  now  or 
at  any  time  hereafter  incorporated  by  charter  or  act  of  par- 
liament, or  any  company  subject  to  the  provisions  of  1  Viet. 
c.  73,  or  any  company  or  body  of  persons  now  or  at  any 
time  hereafter  associated  together  for  any  commercial,  or 
trading  purposes,  and  registered  either  provisionally  or 
completely  under  the  provisions  of  the  act  7  &  8  Viet.  c.  110 
or  any  joint  stock  company  now  existing  and  comprehended 
within  the  definition  therein  contained  of  a  joint  stock  com- 
pany, shall  commit  any  act  which  by  this  act  is  to  be  deemed 
an  act  of  bankruptcy  on  the  part  of  any  such  company  or 
body,  a  fiat  in  bankruptcy  may  issue  against  such  company 
or  body  by  the  name  or  style  of  the  said  company  or  body, 
upon  the  petition  of  any  creditor  or  creditors  of  such  com- 
pany or  body  r(whether  a  member  or  members  of  such  com- 
pany or  body  or  not),  to  such  amount  as  is  now  by  law 
requisite  to  support  a  fiat  in  bankruptcy ;  and  the  court 
authorized  to  act  in  the  prosecution  of  such  fiat,  and  all  per- 
sons acting  under  such  fiat,  may  proceed  thereon  in  like 
manner  as  against  other  bankrupts,  subject  always  to  the 
provisions  hereinafter  made.  (7  &  8  Viet.  c.  Ill,  s.  1.)  An 
association  formed  for  the  purpose  of  obtaining  an  act  of 
parliament  to  make  a  railway  is  a  commercial  speculation, 
whether  they  propose  to  run  their  own  engines  and  carriages, 
or  to  let  the  railway  to  other'parties^and  such  an  association 
being  provisionally  registered,  but  the  project  being  after- 
wards abandoned,  is  within  the  scope  of  the  act  7  &  8  Viet. 
[  *651  ]  *c.  Ill,  s.  1.  (Exparte  Barber,  Re  London  and  Manchester 
Direct  Independent  Railw.  Co.,  1  Hall  &  T.  238  ;  1  Mac. 
<fc  G.  176 ;  5  Railw.  C.  594;  see  M'Kayv.  Rutherford,  13 
Jur.  23.)  It  has,  however  been  since  questioned  whether  a 
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provisionally  registered  railway  company,  U  an  association 
"for  a  commercial  or  trading  purpose"  within  that  act  «»™M«I 
(Brifktv.  Hutton,  8  H.  L.  C.  866  866.)  But  the  bank-  [661 ) 
ruptcy  of  any  such  company  or  body  in  its  corporate  or  as- 
sociated capacity  (as  the  case  may  be)  shall  not  be  construed 
to  be  the  bankruptcy  of  any  member  of  such  company  or 
body  in  his  individual  capacity.  (7  &  8  Viet.  c.  Ill,  s.  2.) 
By  8  A. 9  Viet  c.  20,  s.  89,  90,  railway  companies  are  em- 
powered to  carry  goods  and  passengers :  and  by  12  &  18 
c.  106,  a.  66,  carriers  are  to  be  deemed  traders  liable 
to  become  bankrupt ;  but  it  is  provided  that  no  member  of 
or  subscriber  to  any  incorporated  commercial  or  trading 
company  established  by  charter  or  act  of  parliament  shall  be 
as  such,  a  trader  liable  to  become  a  bankrupt. 


List  of  fees  payable  in  the  Office  of  the  Registration  of 
Joint  Stock  Companies. 

CERTIFICATES.  £«.</. 

• 
For  a  certificate  of  provisional  registration    ---600 

For  a  renewed  certificate  of  provisional  registra- 
tion .       200 

For  a  certificate  of  complete  registration  -600 

And  on  every  1000/.  value  of  declared  capital, 
in  the  case  of  companies  formed  previously 

to  the  1st  day  of  November,  1844         -    -    00   6 
in  the    case  of  companies  formed  subse- 
quently to  that  day  -     010 
N.  B.  but  three-fourths  of  this  fee  in  respect  of 
capital  will  be  repaid  by  U.  M.  Treasury  if  the  com- 
pany obtain  an  act  of  incorporation  within  two  years 
after  complete  registration. 

For  an  annual  certificate  *  *  -    1  0    0 

N.  B.  The  certificate  of  formal  registration  appli- 
cable to  companies  formed  previously  to  the  1st  of 
November,  1844,  is  given  gratis. 
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REGISTRATION  OP  RETURNS. 

Upon  the  first  sheet  of  every  return  (except  those  of 

changes  in  the  list  of  shareholders)  010 

Upon  every  subsequent  sheet      -  -006 

And  (unless  a  second  copy  is  returned)  for  every  folio 
of  72  words  contained  in  such  return  0  0    S 

For  returns  of  changes  or  additions  to  the  list  of  share- 
holders— upon  every  change  registered  -     010 

r  «g52  J  ^SEARCHES. 

For  inspection  of  each  office  index  (except  the  alpha- 
betical index  of 
companies)   -     0  0    6 
volume  of  the  companies' 

registers    -    -    -     0  1    0 
original  document  in  the 
general  register    -    -      010 
N.  B.  The  alphabetical  index  of  companies  may  be 
inspected  gratis, 


OFFICE  COPIES  OF  EXTRACTS. 
For  every  folio  of  72  words  -  004 


REVISION  OF  DOCUMENTS.- 

For  every  folio  of  72  words  contained  in  the  text  of 
the  deed  if  written  006 

"  "  "  "  if  printed   004 

No  charge  is  laid  upon  the  Tabular  Schedule  prescribed  by 

the  Act. 

IX.  Of  the  Dissolution  and    Winding-up  of  Railway 

Companies. 

The  consideration  of  Joint  Stock  Companies  Winding- 
up  Acts,  1848  and  1849,  11  &  12  Viet.  c.  45,  and  12  &  13 
Viet.  c.  108,  does  not  come  within  the  scope  of  this  work, 
and  indeed  it  will  be  seen,  that,  with  certain  exceptions  to 
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be  hereafter  noticed,  such  acts  are  not  applicable  to  railway 
companies  authorised  by  act  of  parliament. 

The  act  to  facilitate  the  dissolution  of  certain  railway 

of  certain 

companies  provides  that  where  any  persons  or  companies,  re)|way  com- 
before  the  8d  July,  1846,  shall  have  entered  into  any  con- 
tract, usually  called  a  subscription  contract,  or  any  other 
or  agreements,  in  writing  or  otherwise,  for  the 
of  a  company  or  partnership  for  making  any  rail- 
way, which  could  not  be  carried  into  execution  without  ob- 
taining the  authority  of  parliament,  and  in  respect  of  which 
an  act  should  not  before  the  3d  July,  1846,  have  been  ob- 
tained ;  it  should  be  lawful  for  such  persons  or  company  to 
dissolve  the  said  company  or  partnership,  contract  or  agree- 
ment, in  the  manner  provided  by  the  act ;  and  that  whether 
or  not  such  contract  or  agreement  should  contain  any 
powers  or  provisions  for  the  dissolution  of  the  company  in- 
tended to  be  thereby  formed.  (9  J&  10  Viet.  c.  28,  s.  1.) 

When  any  company  for  making  any  railway  actually  in- 
corporated before  3d  July,  1846,  should  have  agreed  to 
form  any  new  or  other  railway,  or  an  extension  thereof,  and 
in  respect  of  which  a  new  or  further  capital  should  have 
been  agreed  to  raised  or  contributed,  and  shares  as  de- 
fined by  the  act  should  have  been  issued  or  otherwise  ap- 
propriated, and  deposits  paid  thereon  ;  then  such  company 
*or  partnership  (as  regards  the  new  undertaking)  should  in  r  •453  i 
all  respects  be  considered  as  a  company  or  undertaking  within 
the  act;  and  meetings  should  be  held,  and  shareholders  en- 
titled to  shares  as  therein-before  provided,  have  power  to  dis- 
solve such  new  undertaking,  and  to  decide  as  to  bankruptcy 
in  all  respects  as  was  provided  with  regard  to  the  companies 
therein-before  mentioned  or  defined.  (9  &  10  Viet.  c.  28,  s. 
80.) 

The  Joint  Stock  Winding-up  Act,  1848,  applied  to  all 
ipanies  corporate  or  incorporate  within  the  provisions  of 
of  the  acts  7  &  8  Viet  c.  Ill,  and  8  &  9  Viet.  c.  98, 
(the  latter  being  an  act  for  windiug-up  joint  stock  com- 

>  in  Ireland,)  including  all  companies  existing  on  1st 
VOL.  11          44 
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November,  1844,  and  which  should  have  obtained,  or  shall 
obtain  a  certificate  of  registration  under  the  7  &  8  Viet.  c. 
110,  and  to  all  companies  which  under  the  act  9  &  10  Viet. 
J  c.  28,  should,  before  the  1st.  March,  1848,  have  become 
bankrupt,  and  to  all  companies,  associations  and  partner- 
ships to  be  formed  after  the  14th  August,  1848,  whereof  the 
capital  or  profits  is  or  are  divided,  or  to  be  divided,  into 
shares,  and  such  shares  transferable  without  the  express 
consent  of  all  the  co-partners.  (11  &  12  Viet.  c.  45,  s.  1. 
See  Ex  parte  Barber,  1  Hall  &  T.  138  ;  1  Mac.  &  G.  176, 
5  Railw.  C.  594.) 

The  Joint  Stock  Companies  Winding-up  Amendment  Act 
1849,  declared  that  the  act  11  &  12  Viet.  c.  45,  should  not 
apply  to  railway  companies  incorporated  by  act  of  parlia- 
ment. (12  &  13  Viet.  c.  108,  s.  1.) 

Abandon-          The  Abandonment  of  Railways  Act,  1850, 13  &  14  Viet. 

ways  Act.  * '  c>  83,  recites  that  divers  joint  stock  companies  had  been  in- 
corporated by  act  of  parliament  for  making  railways,  and 
that  it  had  been  found  that  such  railways  or  certain  parts 
thereof,  could  not  be  made  or  carried  on  with  advantage 
either  to  the  promoters  thereof  or  to  the  public.  This  act 
then  provides  facilities  for  the  dissolution  and  winding-up  of 
any  company  authorized  by  act  of  parliament  passed  before 
the  llth  August,  1850,  to  make  a  railway  ;  such  company 
desiring  that  the  making  and  carrying  on  of  such  railway,  or 
some  part  thereof,  whether  commenced  or  not,  should  be  aban- 
doned. 

The  commissioners  of  railways,  after  certain  preliminary 
proceedings  prescribed  by  the  act,  were  authorized,  if  they 
thought  fit,  and  upon  such  terms  and  conditions  as  they 
thought  fit,  by  warrant  under  their  seal  and  signed  by  two 
or  more  such  commissioners,  to  authorize  the  abandonment 
of  the  railway  or  portion  of  railway  described  in  such  war- 
rant. (13  &  14  Viet.  c.  83,  s.  15.) 

Where  any  such  warrant  as  required  by  the  act  shall  have 
been  granted  for  the  abandonment  of  the  whole  railway  of 
any  railway  company  in  England  or  Ireland,  any  shareholder 
of  such  company  may  present  a  petition  under  the  Joint 
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Stock  Companies  Winding-tip  Act,  1848,  or  any  act  for  the 
•mrndment  of  such  act,  for  the  windiug-up  of  the  affairs  of  .,**•  , 
inch  company  under  the  laid  act ;  and  for  that  'purpose  the 
railway  company  whose  railway  is  so  authorised  to  be  aban- 
doned shall  if  the  court  shall  think  fit  so  to  order,  (notwith- 
standing any  thing  to  the  contrary  thereof  in  the  said  Joint 
Stock  Companies  Winding-up  Act,  or  in  the  Joint  Stock 
Companies  Winding-up  Amendment  Act,  1849,)  be  deemed 
to  be  •  company  to  which  the  said  act  applies.  (13  &,  14 

c,  88,  s.  81.) 

H  however  provided  that  nothing  in  the  Abandonment 
of  Railways  Act,  1850,  shall  extend,  or  be  construed  to  ex- 
tend, to  authorise  the  abandonment  of  any  railway,  or  por- 
tion of  a  railway  or  other  works,  which  such  company  has 
agreed  under  its  corporate  seal  to  make  and  construct  accord- 
ing to  any  agreement  entered  into  either  with  any  individual 
or  with  any  other  company,  unless  such  individual  or  company 
should  consent,  in  writing,  to  such  abandonment  (13  <fc  14 
Viet,  c.  88,  s.  3d.) 

The  object  of  the  winding-op  acts  is  on  behalf  of  all  cred-  General  ob- 

jsstafwind- 
itors  and  shareholders  to  make  arrangements  for  winding-up  ing.up  «cu. 

the  affairs  of  the  company,  if  such  a  course  appears  to  be  ex- 
pedient. The  means  provided  for  obtaining  these  objects  are 
first,  by  Testing  in  the  Court  of  Chancery  a  jurisdiction  to 
make  an  order  on  petition  for  the  dissolution  and  winding-up 
of  a  joint  stock  company ;  secondly,  by  conferring  upon  the 
masters  of  that  court  various  powers  enabling  them  to  wind 
op  the  affairs  of  the  ilisjnlisjj  company,  and  to  settle  the 
rights  and  liabilities  of  those  interested  in  its  property  or 
subject  to  its  engagements.  The  machinery  of  the  act  will 
Dot  be  applied  for  the  purpose  of  settling  disputes  about  calls 
or  shares,  or  payments  by  the  shareholders  of  the  company. 
(Espart*  Wyld,  1  Ilall  <k  T.  141 ;  1  Mac.  &  0. 1.) 

What  is  commonly  understood  by  winding-up  is  ascertain- 
ing what  debts  are  owing  by  the  company,  and  making  calls, 
if  necessary,  for  payment  of  what  is  proved  to  be  due,  and 
then  ascertaining  what  are  the  liabilities  of  the  members 
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inter  se  and  giving  the  necessary  directions  with  respect  to 
these  liabilities. 

An  order  was  made  for  winding-up  an  abortive  company. 
Afterwards  a  bill  was  filed  by  a  shareholder,  on  behalf  of 
himself  and  all  other  subscribers  and  scrip-holders,  except 
the  defendants,  against  the  three  projectors,  and  several  other 
directors,  complaining  of  their  acts,  and  seeking  to  have  the 
accounts  taken  and  to  make  them  responsible,  and  to  have  the 
deposits  returned.  The  court  on  motion  stayed  the  proceed- 
ings in  the  suit.  (Parbury  v.  Chadwick,  12  Beav.  614 ; 
14  Jur.  636 ;  19  Law  J.  Ch.  562.  See  Deeks  v.  Stanhope, 
1  Sim.  N.  S.  439  ;  15  Jur.  618 ;  20  Law  J.  Ch.  485  ;  In  re 
Abortive  Worcester,  $*c.,  Railw.  Co.,  3  De  G.  &  S.  189.) 
panics7 with-  Abortive  railway  companies,  provisionally  registered, 
in  winding-  which  have  not  obtained  an  act  of  parliament,  are  within 
the  Winding-up  Acts,  1848  and  1849.  (Ex  parte  Hollings- 
worth  2  De  G.  &  S.  7  ;  Ex  parte  Besley,  2  Mac.  &  G.  176.) 
The  Court  of  Chancery  has  a  discretion  to  decide  by  the 
12th  sect,  of  the  stat.  11  &  12  Viet.  c.  45,  on  each  appli- 
cation, *whether  the  particular  concern  is  one  to  which  it 
will  under  all  the  circumstances  be  proper  that  the  acts 
should  be  applied.  (Ex  parte  Pocock,  Re  Direct  London 
and  Manchester  Railw.  Co.,  5  Rail.  C.  607.)  A  winding- 
up  order  has  been  refused  among  other  grounds,  that  a  suit 
was  pending  for  the  same  purpose.  (Ex  parte  Phillips,  Re 
Chester,  $*c.,  Railw.  Co.,  1  Sim.  N.  S.  605.) 

A  railway  company  was  projected  and  provisionally  reg- 
istered by  the  promoters.  A  prospectus  was  published, 
containing  a  list  of  the  provisional  committee,  which  con- 
sisted of  more  than  seven  persons,  appointed  with  their  own 
consent ;  in  which  prospectus  it  was  proposed  to  establish  a 
railway  company  with  a  capital  of  2,000,000/.,  in  shares  of 
25Z.,  each.  A  meeting  of  more  than  seven  of  the  persons 
whose  names  had  been  inserted  in  the  prospectus  as  pro- 
visional committee-men  was  held,  at  which  a  provisional 
committee  and  also  a  managing  committee  were  appointed, 
each  consisting  of  more  than  seven  persons  nominated  with 
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their  own  consent.  At  thai  meeting  it  was  resolved  to 
establish  the  company,  as  proposed  by  the  prospectus, 
constructing  the  railway  therein  mentioned,  and  to  apply  for 
an  act  of  parliament  to  establish  such  company,  and  to  I  ^ 
procure  the  necessary  plant,  «fcc.,  for  that  purpose.  Five 
thousand  shares  were  allotted  to  different  persons  in  various 
numbers,  but  five  hundred  only  were  accepted  by  the 
toes.  It  wan  ultimately  found  to  be  impracticable  to 
procure  subscribers  for  a  sufficient  number  of  shares  to 
enable  the  parties  to  carry  the  project  into  effect.  In  answer 
to  a  question  put  by  the  House  of  Lords,  whether  such  an 
association  was  within  the  winding-  up  acta,  the  judges  stated 
opinion  to  be  that  the  persons  who  acted  together  for  the 
purpose  of  obtaining  an  act  of  parliament  to  make  a  railway 
in  the  manner  above  stated,  were  a  company  or  association 
within  the  meaning  of  the  Joint  Stock  Companies  Winding- 
up  Acts,  1848  and  1849,  and  that  the  association  of  those 
persons  might  be  dissolved  and  wound  up  under  the  direction 
of  the  Court  of  Chancery,  if  that  court  should  consider  that 
it  was  fit  and  proper  that  it  should  be  sodealt  with.  (Bright 
\.  llullon,  3  II.  L.  C.  311.  See  In  re  Brighton,  Le  ires  and 
Tonbridge  Weli*  Direct  Railw.  Co.,  1  De  G.  &  8.  604.) 


(I)  A  member  of  the  committee  of  management  of  an   abortive  Of  the  !.•- 
railway  company  attended  many  of  the  meetings,  but  he  did  not  bililjr.  rf  *. 

mrmber  of* 

attend  the  only  meeting,  at  which  the  only  unsatisfied   debt  of  the  committee 
company  (being*  debt  to  its  engineer,)  was  contracted;  he,  how-  "^^ 
ever,  attended  a  subsequent  meeting  at  which  the  report  of  the  acts  to  «•>. 
engineer  was  received  and  adopted.  tributioo. 

Held,  &*l  prima  facie  the  claim  of  the  engineer  was  a  liability 
of  the  company  within  the  meaning  of  the  winding-vp  act*,  and 
that,  although  the  member  was  not  directly  liable  to  the  engineer, 
he  was  liable  to  the  persons  liable  to  the  engineer,  to  contribute 
ratahly  with  them;  and  the  member's  name  was  retained  on  the 
list  of  eontribntortes.  (AbrOMry',  ea^  17  Bng  Law  ^  ^ 
522.) 

In  reference  to  the  liabilities  of  allottees  of  shares  and 
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provisional  committee-men,  as  contributories  under  the  wind- 
ing-up  acts,  it  is  necessary  to  give  the  definition  of  the  word 
"  contributory." 
Definition  of     rjne  wor(j  a  contributory "  includes  every  member  of  a 

"  contribu- 
tory." company,  and  also  every  other  person  liable  to  contribute  to 

the  payment  of  any  of  the  debts,  liabilities  or  losses  thereof) 
whether  as  heir,  devisee,  executor  or  administrator  of  a  de- 
ceased member,  or  as  a  former  member  of  the  same,  or  as 
heir,  devisee,  executor  or  administrator,  of  a  former  member 
of  the  same,  deceased,  or  otherwise  howsoever.  (11  &  12  Viet 
c.  45,  s.  3.)  The  word  "  member "  in  the  same  act  means 
any  person  entitled  to  a  share  of  the  assets  or  accruing 
profits  of  the  company  at  the  time  of  presenting  the  petition 
[*656  ]  *for  dissolving  the  same  or  win  ding-up  the  affairs  thereof 
under  that  act.  (76.)  The  word  "contributory"  is  to  in- 
clude alleged  contributories  with  respect  to  the  attendance 
of  proceedings  before  the  Master,  and  to  the  representation 
of  parties  and  other  matters,  (12  &  13  Viet.  c.  108,  s.  9.) 

Under  the  class  of  members  of  the  company  will  be  com- 
prised not  only  those  who  have  executed  the  deed  (Hutt  v. 
Giles,  12  Mee.  &  W.  492),  or  other  instrument  constituting 
the  company,  but  also  those  who,  although  they  have  not 
executed  the  deed,  have  yet  become  virtually  members  by 
acting  in  such  a  manner  as  to  induce  the  company  to  con- 
sider them  as  members.  (Clements  v.  Todd,  1  Exch.  268 
post,  p.  672  ;  Maguire's  case,  13  Jur.  673 ;  Cheltenham 
and  Great  Western  Railw.  Co.  v.  Daniel,  2  Q.  B.  281, 
ante,  p.  99  ;  London  Grand  Junction  Railw.  Co.  v.  Gra 
ham,  1  Q.  B.  271,  ante,  p.  99.)  A  person  is  liable  as  a  con- 
tributory, who  has  entered  into  an  agreement  for  the  pur- 
chase of  shares  in  a  company,  which  has  been  approved  of 
by  the  company,  and  a  specific  performance  of  which  agree- 
ment could  have  been  enforced  against  him.  (Sanderson's 
case,  3  De  G.  &  S.  66  ;  21  Law  J.  Ch.  122;  14  Jur.  8; 
see  Walter's  case,  3  De  G.  &  S.  149.)  (1) 

(1)  A  person  who  has  been  allotted  fifty  shares   iu  a  projected 
Railway  Company  and  had  signed  the  subscribers'  agreement  and 
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oontraot,  but  had  not  received  hi*  shares  or  paid  hi*  D»U'<ie»  ef 
deposit,  was  held  to  bare  beeo  properlj  placed  on  the  lut  of  con  |fl^". 
tnbutort.     (Export*  BOIMH,  21  Eog  Law.  and  Eq.  423.)  , 

leciding  whether  a  party  is  or  IB  not  a  contributory 
within  the  meaning  of  the  Joint  Stock  Companies  Winding- 
up  Acts,  the  point  to  be  ascertained  is  whether  he  is  liable 
in  any  manner  whatsoever  to  contribute  to  the  debts,  liabili- 
ties and  losses  of  the  company,  and  it  is  not  necessary  that 
he  should  be  a  member  of  the  company  according  to  the 
•.  provisions  of  the  deed  of  settlement.  (Stra/on'a  Exc- 
<***>*  COM,  I  De  G.  M.  &  O.  576;  16  Jar.  435.)  If 
directors,  not  following  the  formalities  prescribed  by  the  deed 
of  settlement,  adopt  in  respect  of  a  particular  transaction, 
and  for  the  purpose  of  constituting  shareholders,  a  new  rule 
of  proceeding,  and  a  party  treats  himself  and  in  treated  by 
the  director  as  a  shareholder  by  virtue  of  such  transaction, 
it  is  not  competent  either  to  the  party  or  the  directors  sub- 
sequently to  repudiate  the  transaction,  on  the  ground  of  the 
non-compliance  with  the  formalities  required  by  the  deed  of 
settlement.  (76.)  A.  B.  became  the  owner  of  shares  in  a 
joint  stock  company  by  transfer  from  former  holders,  and 
treated  himself  and  was  treated  by  the  directors  as  a  share- 
holder. All  the  formalities  of  the  deed  of  settlement  were  not 
however  observed  in  the  transaction :  it  was  held,  never- 
theless, that  every  matter  of  substance  having  been  complied 
with,  the  executors  of  A.  B.  were  properly  placed  on  the 
list  of  oontributories  in  respect  of  the  shares,  on  the  wind- 
ing up  of  the  company.  (76.  ;  see  Yelland's  case,  5  De  G. 
&  8.  895.) 

Contribntories,  so  far  at  least  as  regards  allottees  of  shares 
and  provisional  committee-men,  are  those  only  who  have 
contracted  by  themselves  or  agents  with  a  creditor,  or  who 
have  agreed  to  indemnify  or  repay,  in  part  or  in  all,  those 
who  have  contracted  with  the  creditor  on  their  own  account 
All  the  questions  of  contributories  resolve  themselves  into 
two  questions  of  facts :  first,  by  far  the  most  frequent  oc- 
currence, *did  the  alleged  contributory  make,  or  authorise  to  [  *657  ] 
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be  made,  the  contract  in  respect  of  which  he  is  called  on  to 
contribute,  on  his  account,  jointly  with  others ;  or,  secondly, 
if  any  one  or  more  entered  into  the  contract,  did  he  agree 
•  J  to  indemnify  the  person  or  persons  contracting  in  part  or  in 
all  against  the  consequences  of  that  contract  1  (Per  Parkc 
B.,  Bright  v.  Button,  3  H.  L.  C.  469  ;  see  post,  p.  688). 

(1). 

(1)  Mr.  Hight  was  a  member  of  the  provisional  committee  of  a 
railway  company,  and  attended  one  meeting,  at  which  he  moved  a 
resolution  for  the  appointment  of  the  officers  of  the  company.  lie 
had  taken  no  shares  and  had  not  signed  the  subscribers'  agreement. 
There  being  no  evidence  that  any  expenses  remained  unpaid  which 
had  been  incurred  with  his  sanction :  it  was  held,  that  his  name  had 
been  improperly  placed  upon  the  list  of  contributories.  (In  re  the 
Dover  and  Deal  Railw.  Co.,  exparte  Hight,  19  Eng.  Law  and 
Eq.  571. 

Official  man-      The  official  manager  to  be  appointed  is  directed  to  make 

t&e,r  to  '  ,.    out  a  list  of  the   members   and  other  contributories  of  the 

make  out  list 

of  contribu-   company,  together  with  their  respective  addresses,  and  the 

number  of  shares  or  extent  of  interest  to  be  attributed  to 
each,  and  such  list  shall,  as  far  as  practicable,  distinguish 
the  several  classes  of  contributories  ;  and  such  variations 
and  additions  shall  afterwards  be  from  time  to  time  made 
therein  and  thereto,  as  that  the  same  shall,  as  far  as  may 
be,  be  a  true  and  accurate  list  of  such  members  and 
other  contributories  ;  and  in  case  any  of  the  contributories 
shall,  after  the  making  of  the  order  absolute,  assign  or  dis- 
pose of  any  share,  right,  title  or  interest  in  the  company,  or 
the  capital  or  profits  thereof,  it  shall  be  lawful  for  the  master, 
upon  the  application  of  the  contributory  making  such  as- 
signment, or  of  the  person  in  whose  favor  the  same  shall 
have  been  made,  or  of  any  contributory  of  the  company,  or 
of  the  official  manager,  to  introduce  into  the  list  of  contri- 
butories the  name  of  the  person  to  whom  such  assignment 
shall  have  been  made,  either  by  way  of  substitution  for  the 
name  of  the  contributory  making  such  assignment,  or  con- 
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jnnetively  therewith :  provided  nevertheless,  that  no  such 
assignment  or  disposal  shall  release  or  exonerate  the  party 
making  the  same  from  any  liability  as  a  contributory,  fur- 

or  otherwise  than  he   would  be  released  or  exonerated     I 
if  the  affairs  of  the  company  were  not  wound  up  under  this 

11  A  ]•_'  V.  •   ,     r,,s.  76.) 

When  the  master  has  settled  the  list  of  all  parties  liable 
to  contribute,  he  has  then  to  distribute  the  proportions  in 
which  those  parties  are  liable  among  themselves.  If  a  com- 
pany has  incurred  great  loss  and  great  expense  by  improper 
management,  or  by  the  directors  assuming  to  themselves 
powers  which  they  never  possessed,  members  who  have  not 
sanctioned  those  proceedings  will  not  be  liable  to  those 
losses ;  and  it  is  for  the  master  to  ascertain  and  disbtriute  the 
contribution  according  to  the  degrees  of  liability.  (Per  Lord 
Cottenham,  Ex  parte  Earl  Mansfield,  1  Hall  <fc  T.  596, 
597  ;  2  Mac,  dt  G.  67 ;  see  post,  p.  691.)  (1) 

(1)  The  subscribers'  agreement  of  an  intended  railway  company 
provided  that  the  committee  of  management  might  dissolve  and 
wind  up  the  affairs  of  the  company  at  any  time  before  the  act  of 
incorporation  was  obtained ;  under  these  powers  the  committee  of 
management  dissolved  the  company  and  proposed  to  return  to  each 
Bcripbolder  a  certain  amount  of  the  deposit  Before  such  amount 
was  received  by  any  scripholder  he  had  to  sign  an  assent  to  the 
eaaeelatJoo  of  bis  scrip,  and  he  became  entitled  to  receive  such 
further  sum  as  the  committee  of  management  might  declare  pay- 
able after  a  final  settlement  of  all  claims  upon  the  company.  The 
company  being  subsequently  wound  up  under  the  Winding  up  Acts, 
a  list  of  eontributories,  divided  into  several  classes,  was  settled, 
and  a  call  was  made  for  the  costs  incurred  in  the  winding  up  : 

Held,  that  the  Master  was  not  justified  in  making  the  call  ex- 
clusively oo  that  class  of  the  eontributories  which  included  those 
seripbolders  who  had  received  back  part  of  the  deposit,  but  that 
such  class  being  entitled  to  participate,  in  any  further  sum  which 
might  be  declared  payable,  was  liable,  /KOT/XWU,  with  all  the  oth- 
er eontribntories,  to  the  call  made  to  discharge  the  expenses  inci- 
dental to  the  winding  up.  (Preece  and  Evan't  cote,  19  Eng.  Law 
and  EC).  168.) 

VOL.  ik        45 
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Three  of  the  directors  of  a  projected  railway  company,  with 
their  letters  of  allotment,  sent  a  letter  to  each  allottee,  containing 
the  following  passage  : — "  In  the  event  of  the  act  not  being  ob- 
tained, the  directors  undertake  to  return  the  whole  of  the  depos- 
its without  deduction."  The  act  was  not  obtained,  and  the  com- 
pany was  ordered  to  be  wound  up.  The  court  having  decided 
that  as  between  these  three  directors,  and  allottees  who  had  sign- 
ed the  subscribers'  agreement,  (by  which  it  was  stipulated  that 
the  expenses  of  the  provisional  directors  in  raising  the  company 
should  be  borne  by  the  parties  thereto,  whether  the  act  obtained 
or  not,)  on  the  faith  of  the  guaranty  the  three  directors  were 
primarily  liable  for  all  the  expenses,  the  Master  made  a  call  upon 
them.  One  of  the  Vice-Chancellors  refused  an  appeal  motion 
from  an  order  for  the  call,  and  the  Lords  Justices  affirmed  the  de- 
cision of  his  honor,  by  dismissing  the  appeal,  but  without  prejudice 
to  any  question  between  the  three  directors  who  signed  the  guar- 
anty on  the  one  hand,  and  the  other  directors  on  the  other ;  and 
also  without  prejudice  to  any  question  between  those  three  directors 
and  the  other  directors  on  the  one  hand,  and  such  of  the  allottees 
as  might  have  signed  the  deed  not  on  the  faith  of  the  guaranty  on 
the  other  hand.  (Exparte  Lord  Londesborough;  In  re  the  Dover, 
Deal  and  Cinque  Ports  Railw.  Co.,  21  Eng.  Law  and  Eq.  356.) 

X.  Of  Railway  Companies  Provisionally  Registered. 

1.  Of  the  Promoters. 

2.  Of  the  Allottees  of  Shares  and  their  Liabilities. 

3.  Of  Actions  for  the  return  of  Deposits. 

4.  Of  the  Provisional  Committee  and  their  Liabilities. 

1.  Of  the  Promoters. 

Promoters  of     It  already  appears  that  before  proceeding  to  make  public 
company,      ^he    proposal   to   form    a  railway    company,    whether    by 
L  "58  J     *«  prospectus,  hand-bill,   or  advertisement,"  the   promoters 
must  make  certain  returns  to  the  registrar  of  joint  stock  com- 
panies.    (7  &  8  Viet.  c.  110,  s.  4,  ante,  p.  642.)     The  term 
"  promoters  "  applies   to   every  person  acting,  by  whatever 
name,  in  the  forming  and  establishing  of  the  company  at  any- 
period  prior  to  the  obtaining  a  certificate  of  complete  regis- 
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tration.     (7  &  8  Vi<-  '  s.  8,  ante,  p.  641.)    The  term 

rectors "  means  the  persons  having  the  direction,  con-     i  C 
duet,  management,  or  superintendence  of  the  "  affairs  of  the 
company."    (/A.) 

One  promoter  cannot  recover  from  another  promoter  a  Oa« 
compensation  for  services  rendered  in  assisting  to  form  the 
company.     The   plaintiff  and  another  were  the  registered  flo-praMtm 
promoters  of  a  railway  company  provisionally   registered  in , 
vnder  the  7  &  H  110.     At  a  meeting  of  the  provi- 

sional committee,  the  plaintiff  was  appointed  secretary,  and 
his  co-promoter  solicitor  to  the  company ;  and  other  persons, 
of  whom  the  defendant  was  one,  a  managing  committee  ;  it 
was  held  that  these  facts  did  not  entitle  the  plaintiff  to  recover 
against  the  defendant,  an  acting  member  of  the  committee, 
for  services  subsequently  rendered  by  him  as  secretary, 
without  showing  that  the  defendant  contracted  with  him  a* 
principal,  independently  of  his  acts  as  a  member  of  the 
managing  committee.  Parkc,  B.,  observed,  the  provisional 
committee  are  acting  as  the  delegates  of  others  ;  and  prima 
•"  any  contract  they  make  is  made  on  behalf  of  those  who 
appointed  them,  and  any  orders  given  by  them  are  likewise 
the  orders  of  all  the  projectors,  including  the  plaintiff;  he, 
therefore,>as  bound  to  show  that  the  defendant  meant  to 
contract  as  a  principal,  independently  of  his  acts  as  a  pro- 
visional committee  man.  C  Wilson  v.  Viscount  Curzon,  5 
Railw.C.  24  ;  Law.  J.  1847,  Exch.  122.) 

1 1  was  formerly  held  that  a  number  of  persons  associated 
together  and  subscribing  sums  of  money  for  the  purpose  of 
obtaining  a  bill  in  parliament  to  make  a  railway,  are  part- 
ners in  the  undertaking ;  and  therefore  a  subscriber,  who 
acted  as  their  surveyor,  cannot  maintain  an  action  for  work 
and  expenses  done  and  incurred  by  him  as  agent  to  the  sub- 
scribers to  the  undertaking,  against  all  or  any  of  the  other 
subscribers.  (Holmes  v.  Higgin*,  1  B.  &  C.  74.)  See  God- 
dard  v.  ttsjfsj,  1  C.  <k  M.  33 ;  8  Tyr.  209,  which  was  de- 
cided on  the  same  ground. 

The  plaintiff  entered  into  an  express  contract  with  a  com- 
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tract  not        mittee  of  individuals,  associated  together  for  the  purpose  of 

affected  by        ,      .    .  .. 

subsequent    obtaining  an  act  ot  parliament  for  making  a   turnpike  road, 

partnership.  to  ^0  certain  work  for  a  specified  sum  ;  he  afterwards  caused 
his  name  to  be  inserted  in  the  list  of  subscribers  for  two 
shares  :  it  was  held,  that  the  circumstance  of  the  defendant 
having  become  a  partner,  did  not  effect  the  express  contract 
previously  made  with  him,  but  that  he  could  not  recover  on 
the  subsequent  contract.  (Lucas  v.  Beach,  1  Man.  &  Gr. 
417  ;  1  Scott,  N.  E.  350.) 

In  the  case  of  provisional  committees,  or  the  projectors  of 
a  company,  it  is  now  perfectly  well  settled  law,  and  acted 
upon  in  every  court  in  Westminster  Hall,  that  there  is  no 
*partnership  between  them ;  no  common  power  of  binding 
each  other  merely  by  such  a  relation ;  each  binds  himself 
by  his  own  acts  only.  (Per  Parke  B.,  Bright  v.  Hutton, 
3  H.  L.  C.  368.) 

by  npro-  ^n  an  acti°n  °f  assumpsit  by  the  plaintiffs,  and  executors  of 
moter  to  D-?  the  first  set  of  counts  was  for  work  and  labor  of  D., 
another.  for  money  paid  by  D.  for  the  defendant's  use,  and  on  an 
account  stated  with  D.,  and  promises  to  him  ;  the  second  set 
was  for  the  same,  by  and  with  the  plaintiffs,  as  executors  of 
D.  The  defendant  pleaded  that  D.  being  the  projector  of 
a  company  for  a  railway,  agreed  in  consideration  of  the 
defendant  consenting  to  act  on  the  provisional  committee, 
to  indemnify  him  from  any  professional  or  other  charges  on 
account  of  the  railway ;  that  the  defendant  did  consent  so  to 
act ;  that  the  works,  monies,  and  accounts,  in  the  second 
set  of  counts  mentioned,  were  in  and  about  the  surveying  of 
the  line  of  the  railway,  and  after  the  agreement  to  indem- 
nify that  the  defendant  became  liable  to  the  professional 
charges  in  respect  of  surveying  the  railway,  and  made  the 
promises  only  in  his  character  of  member  of  the  provisional 
committee  and  not  otherwise;  that  the  project  was  aban- 
doned, and  the  work  and  money  became  useless  and  of  no 
value;  that  any  sums  recovered  on  account  of  the  work  and 
monies  paid  will  be  lest  to  the  defendant,  and  the  defendant 
will  be  damnified  to  that  extent,  contrary  to  the  promise  of 
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D.  to  indemnify.  The  second  pica  wss,  that  the  testator 
OSlSid  the  defendant  to  cnu  r  into  thu  promises  by  fr*u>\  : 
it  was  held,  on  special  demurrer,  iir*t,  that  the  first  pie*  was 
a  Rood  plea  for  u  ircuity  of  action  to  Utli  counts, 

since  the  defendant  on  the  facts  alleged  was  entitled  to  re- 
cover from  the  testator  in  his  lift-time,  or  from  his  representa- 
tives, as  much  as  they  would  recover  from  him.  The  second 
plea  was  held  good  to  both  counts,  since,  if  the  defendant 
was  induced  by  the  testator's  fraud  to  make  the  original 
contract  with  him,  the  same  fraud  procured  the  implied 
promise  to  the  executors  for  the  work  they  had  done,  and 
money  they  had  paid  in  pursuance  of  that  contract.  (Connop 
r.  Ln*  5  Railw.  C.  12  1  IJ  -Jur.  80ti  ;  11  Q.  B.  769.) 


2.  Of  the  Allottees  of  Share*  and  their  Liabilities. 

The  promoters  of  a  railway  company  provisionally  regis- 
tered may  allot  shares  and  ivo-ive  deposits  not  exceeding 
ten  shillings  for  every  £100  on  the  amount  of  every  share 
iu  the  caj  iial  of  the  intended  company,  and  such  further 
sum  per  £100  on  the  amount  of  every  such  share  as  may 
be  required  to  be  deposited  by  the  standing  orders  of  the 
Houses  of  Parliament  (7  <t  8  Viet.  c.  110,  s.  23.)  This 
act  does  not  create  any  new  liability  of  an  allottee  of  shares 
beyond  what  his  own  contract  imports.  (Hutton  v.  Thomp- 
«DM,  3  II.  L.  C.  101.) 

When  it  is  proposed  to  establish  a  railway  company,  or  Prospectus 
similar  undertaking,  a  prospectus  is  usually  issued,  contain- 
ing a  statement  of  the  objects  of  the  company,  —  of  the  pro- 
posed amount  of  capital  to  bo  subscribed,  and  of  the  number  r  «ggQ  i 
'of  shares  into  which  it  will  be  divided,  with  a  short  sketch 
of  the  proposed  constitution  of  the  company  in  material 
particulars.  In  order  to  allow  a  deviation  from  the  pros- 
pectus, a  clause  is  sometimes  introduced,  that  the  directors 
fthall  have  the  power  of  making  alterations  or  modifications 
in  the  particulars  of  the  prospectus.  There  have  been  va- 
rious eases  at  law  establishing  luo  principle,  that  where 
there  has  been  fraud  on  the  part  of  those  who  have  issued 
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a  prospectus  or  advertisement  of  the  company,  persons  who 
have  subscribed  on  the  faith  of  such  prospectus  or  adver- 
tisement  are  entitled  to  recover  back  what  they  have  so 
-"  subscribed  against  the  parties  to  the  fraud  or  misrepresent- 
ation. (Fox  v.  Clifton,  6  Bing.  776  ;  Pitchford  v.  Davis, 
5  Mees.  &  W.  2;  Wontner  v.  Shairp,  4  Railw.  C.  542; 
Nockels  v.  Crosby,  3  B.  &  C.  814.)  But  subscribers  may 
lose  such  right  by  acquiescing  in  a  departure  from  the  terms 
of  the  prospectus.  (Braithwaite  v.  S/cofield,  9  B.  &  C.  401 ; 
Tredwen  v.  Bourne,  6  Mees.  &  W.  461 ;  Steinberger  v. 
Carr,  3  Scott,  N.  R.  466.) 

The  allotment  of  shares,  which  must  be  read  as  allotment 
of  a  right  to  shares,  is  in  the  form  of  a  circular  or  letter 
sent  by  the  directors  to  the  person  who  has  applied  for 
shares,  and  is  to  be  taken  in  conjunction  with  the  prospectus 
issued  by  the  company  inviting  parties  to  apply  for  shares 
and  the  letter  of  application  itself. 

What  Whether  or  not  a  contract  has   been  entered   into  by   a 

cc^urac^to  Party  appljin£  f°r  shares  depends  upon  the  construction  to 
take  shares,  be  put  upon  the  prospectus,  the  letter  of  application  for 
shares,  and  the  answer  thereto.  In -most  cases  the  letter  of 
allotment  appears  to  amount  to  nothing  more  than  a  pro- 
posal, and  no  contract  is  made  until  payment  of  the  deposit 
therein  required  to  be  made.  (  Wontner  v.  Shairp,  4  C.  B. 
542;  Walstab  v.  Spottiswoode,  15  Mees.  &  W.  501;  Vol- 
lans  v.  Fletcher,  1  Exch.  20  ;  5  Railw.  0.  73  ;  Willey  v. 
Parratt,  3  Excb,  211 ;  Moore  v.  Garwood,  Law.  J.  1850, 
Exch.  15.) 

The  defendants,  having  applied  to  a  railway  company 
for  an  allotment  of  one  hundred  shares,  undertaking  to  ac- 
cept the  same,  or  any  less  number,  and  to  pay  the  deposit 
thereon,  received  a  letter  of  allotment  from  the  company 
allotting  him  sixty  shares,  headed  by  the  words  "  Not  trans- 
ferable :"  it  was  held,  in  an  action  by  the  company  against 
the  defendant  to  recover  the  deposit,  that  the  contract  was 
not  binding  on  him,  inasmuch  as  his  proposal  was  absolute, 
whereas  the  acceptance  in  the  letter  of  allotment  was  con- 
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dhJtnHt  as  it  misjUlnciil  a  qualification  that  the  contract  was 
"not  transfer .1  />«ke  v.  Andrew*,  5  Railw.  G.  496; 

Law.  J.  1W8,  E»ch.  281 ;    2  Exch.  290.)    It  was  said  by 
A.  party  who  purchased  this  letter  of  allotment 
might  have  bought  it  thinking  it  was   transferable,  whereat 
the  company  say  they  will  not  recognise  his  transferee  at 

holder    of  the  shares.     The  two  stipulations  are  not 
ufcm,  and  therefore  there  is  no  valid  contract."     (76.) 

arty   who  applied  by  letter  for  shares  in  a  projected 
•railway  company,  received  in  reply  a  letter  stating  that    [*661  J 
they  had  l>cen  allotted  to  him,  that  a  deposit  must  be  paid 
by  him  before  a  certain  day,  and   in  default  of  payments  the 
allotment  to  be  cancelled  without  notice.     That  letter  also 
stated  that  it,  with   the  receipt  for  the  deposit,  must  be  ex- 
changed for  scrip  certificates,  which  would  be  granted  on 
the  allottee's  executing  the  subscribers'  agreement  and  par 
liamentary  contract,   without    which   no   person   would  be 
recognized  as  a  subscriber,  or  be  entitled  to  any  interest  in 
mdertaking.     This  scheme  having  failed,   it   was  held, 
that  the  party  who  had   paid  a  deposit  was  entitled  to  re- 
cover it,  and  that  neither  the   letter  of  application  nor  the 
letter  of  allotment  required  a  stamp.     In  this  case  the  ap- 
plication for  shares  proposed  certain  terms,  and  the  letter  of 
allotment  imposed  others ;  the  latter  therefore  was  considered 
at  an    original  proposal,  which  the   plaintiff   accepted  by 
payment  of  the  deposit.     (  VollaM  v.  Fletcher,  5  Railw.  C. 
73;  HJur.  416;  1  Exch.  R.  20.) 

No  one  is  liable  to  be  put   on  the  list  of  contribntories  An  allottee  of 
under  the  winding-up  acts  merely  by  reason  of  his  having 
agreed  to  take,  or,  which  is  the  same  thing,  having  become 
an  allottee  of  shares,  whether  he  has  or  has  not  paid  a  de- 
posit.    (Carried 9  cast,  1  Sim.  N.  S.  510 ;  post,  p.  691.) 

A.  wrote  a  letter  of  application  for  shares  in  a  railway 
company  which  was  provisionally  registered,  and  received 
an  answer  in  the  usual  form,  declaring  that  certain  shares 
had  been  allotted  to  him,  on  which  he  was  required  to  pay 
a  deposit.  A.  paid  the  iuyhtA  deposit,  but  neither  signed 
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An  allottee  of  the  subscribers'  agreement  nor  the  parliamentary  contract, 
contributory.  The  scheme  having  been  abandoned,  it  was  held  that  A.  did 
not,  by  his  letter  of  application  for  shares  and  by  paying 
the  deposits  thereon,  become  a  "  member "  of  the  company, 
or  a  "contributory"  within  the  meaning  of  the  Joint  Stock 
Companies  Winding-up  Acts,  1848  and  1849.  He  merely 
bound  himself  to  take  such  shares  as  he  had  applied  for, 
should  the  company  ever  be  in  fact  established.  It  was 
held  therefore  that  his  name  had  been  rightly  ordered  to 
be  expunged  from  the  list  of  contributories.  (Hutton  v. 
Thompson,  3  H.  L.  C.  161.) 

A.  applied  by  letter  to  the  committee  of  a  provisionally 
registered  railway  company  for  fifty  shares  in  the  under- 
taking, and  thereby  undertook  to  accept  them  or  any  less 
number  that  might  be  allotted  to  him,  and  to  pay  the  de- 
posits thereon,  and  to  sign  the  parliamentary  contract  and 
subscribers'  agreement  when  required.  The  committee  allot- 
ted him  thirty  shares,  but  he  did  not  pay  the  deposits  thereon 
or  do  any  other  act  in  pursuance  of  his  undertaking.  The 
project  proved  abortive,  and  the  affairs  of  the  company 
were  ordered  to  be  wound  up  :  it  was  held,  that  A.  was  not 
liable  as  a  contributory  even  to  the  extent  of  the  deposits- 
(Ex  parte  Capper,  1  Sim.  N.  S.  178 ;  15  Jur.  145  ;  20  L.  J. 
Oh.  148.) 

An  allottee  of  shares  in  a  company,  where  the  number  of 

subscribers   to  the   scheme  proved  insufficient  to  raise  the 

[  *662  ]    *necessary  capital  and  which  turned  out  to  be  impracticable, 

is  not  a  contributory.  (Ex  parte  Maudslay,  6  Railw.  C.  350.) 

An  allottee  who  in   an  action  at  law  has  recovered  back 

his  deposit  is  not  liable  as   a  contributory  in   respect  of  the 

shares  the  subject  of  such  action.     (  Walstab's  case,  Law.  J. 

1851,  Oh.  58.) 

A.  an  allottee  of  shares  in  a  projected  railway  company 
which  failed  to  obtain  an  act,  paid  his  deposit  but  never 
executed  any  deed.  Accompanying  the  letter  of  allotment 
was  a  circular  from  the  directors,  undertaking  to  return  the 
deposits  if  an  act  should  not  be  obtained.  Afterwards  A., 
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at  the  request  of  the  directors,  taking  for  the  continuance  of  Aadjottw 
the  ooiiisMifm  of  the  shareholders,  wrote  to  the  board 
questing  them  to  continue  the  undertaking.     On  the  break- 
ing up  of  the  company  the  directors   returned  the  balance 
of  the  deposits  remaining  in  their  hands,  and  paid  to  A.  on 


..  flft0  . 

that  account  200/.  A.  recovered  in  an  action  against  one 
of  the  managing  directors  U»o  remaining  200/.  :  it  was  held* 
that  A.  was  not  a  contributory.  (Ex  parts  Ltcanlshaw,  1 
Drew.  220;  ItiJur.  1108.) 

Where  a  number  of  shares  are  offered  to  parties  and  they 
accept  only  pan  of  them,  and  sign  the  subscription  deed  and 
parliamentary  contract  in  respect  of  such  limited  number, 
their  liability  will  extend  only  to  the  shares  in  respect  of  which 
they  hare  so  signed.  A.  B.  and  0.  D.  were  members  of  the 
managing  committee  of  a  provisionally  registered  railway 
company,  and  as  such  had  allotted  to  them  and  accepted  one 
hundred  shares  in  the  company.  At  a  meeting  of  the  man- 
aging committee  an  instruction  was  given  for  the  allotment 
of  shares  according  to  a  scheme  by  which  five  hundred  shares 
were  reserved  to  each  member  of  the  managing  committee. 
A  report  was  made  by  the  secretary  of  the  company  at  a 
subsequent  meeting,  at  which  A.  B.  and  C.  D.  were  both 
present,  that  shares  had  been  allotted  according  to  the 
scheme,  but  no  further  evidence  appeared  of  allotment  of 
shares  to,  or  acceptance  of  shares  by,  the  members  of  the 
committee.  A.  B.  and  C.  D.  subsequently  executed  the 
parliamentary  contracts  in  respect  of  one  hundred  shares 
only:  it  was  held,  on  the  winding-up  of  the  company,  that 
the  liability  of  A.  B.  and  C.  D.  as  contribntorics  was  limited 
to  the  one  hundred  shares,  and  was  not  affected  by  the  pro- 
posed reservation  of  the  five  hundred  shares.  (Sharp  and 
Jamtutt  out,  1  De  0.  Mac.  A  G.  666  ;  16  Jur.  579;  21 
L.  J.  Oh.  767.) 

It  is  not  a  sufficient  ground  for  excluding  an  allottee  from 
the  list  of  contributories  to  a  provisionally  registered  railway 
company,  that  the  prospectus  of  the  company  contained  in- 

correct and  fraudulent  statements,  in  reliance  on  which  he 
VOL.  IL         46 
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applied  for  shares ;  or  that  the  project  was  never  carried  into 
effect,  unless  it  appear  that  the  only  other  person  interested 
in  the  company  were  the  parties  who  made  the  fraudulent 
statements.  (Ex  parts  Parbury,  3  De  Gr.  &  S.  43  ; 
13  Jur.  725.  See  Ex  parte  Sharpus,  3  De  G.  &  S.  49 ; 
13  Jur.  723;  Morgan's  case,  1  De  G.  &  S.  774;  see  ante, 
p.  660.) 

Letters  of  *To  a  letter  in  the  ordinary  form,  applying  for  shares  in  a 
authorizing  projected  railway  company,  the  plaintiff  received  in  answer 
expenditure  a  letter  of  allotment,  headed  "  not  transferable,"  and  re- 
r  *gg3Sj  quiring  him  to  pay  a  deposit  of  21.  2s.  per  share.  The  words 
relating  to  the  deposit  were  erased,  and  the  letter  was  en- 
dorsed with  a  memorandum  that  the  committee  of  manage- 
ment being  of  opinion  that  it  would  be  an  accommodation  to 
the  subscribers  if  they  were  allowed  the  option  of  either 
paying  the  whole  or  a  portion  of  their  deposits  at  that  time 
and  the  remainder  at  a  future  day,  and  considering  it  unne- 
cessary to  lock  up  the  large  sum  of  money  over  and  above 
what  any  expenses  could  require  in  the  then  state  of  the  mon- 
ey market,  there  being  no  necessity  for  so  doing,  proceeded 
to  state  that  the  plaintiff  was  directed  tt>  pay  10s.  per  share 
on  a  certain  day,  and  I/.  12s.  on  a  subsequent  day.  The 
scheme  failed,  the  money  having  been  expended  in  prelimi- 
nary expenses.  In  an  action  by  the  plaintiff  to  recover  back 
his  deposit  of  10s.  per  share,  it  was  held,  first,  that  the  letter 
of  allotment  did  not  require  a  stamp  ;  and,  secondly,  that  the 
defendants  were  empowered  to  spend  the  money  in  such  ex. 
penses,  and,  therefore,  that  he  was  not  entitled  to  recover- 
"(  Willey  v.  Parratt,  3  Exch.  211 ;  18  L.  J.  Exch.  82  ;  6 
Railw.  C.  32.) 

A  party  to  whom  shares  in  a  projected  railway  company 
had  been  allotted  received  a  letter  of  allotment,  on  which 
was  endorsed — "  The  directors  assume  the  right  to  carry  out 
their  intentions  by  the  adoption  of  all  such  measures  as  they 
may  deem  requisite  for  obtaining  the  necessary  parliamentary 
powers  to  form  a  company  for  the  constructiou  of  the  entire 
railway,  &c.,  and  to  apply  the  amount  paid  for  deposits  in 
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discharge  of  any  liabilities  incurred  bj  them,  under  the 
eral  power  tested  in  them  lor  the  prosecution  of  the 
taking."  The  allottee  paid  the  deposit  on  the  shares  allotted 
to  him,  and,  the  undertaking  having  failed,  toed  one  of  the 
dimtfltt  for  a  return  of  the  deposit  money  :  it  was  held, 
that  the  expiration  "general  powers  "  meant  the  general 
powers  which  the  directors  assumed  for  the  purpose  of  car- 
rying the  undertaking  into  effect ;  and  that  if  all  the  deposits 
had  been  applied  for  that  purpose  in  a  reasonable  and  proper 
•tanner,  and  before  it  was  clear  that  the  scheme  must  fail, 
the  olaintiff  was  not  entitled  to  recover.  (Jones  v.  Harrison 
SExch.  :.ulw.  C.  188;  Law  J.  1848,  Exch.  132.) 

This  case  is  distinguished  from  Wolf  tab  v.  8/>ottuv>ood*, 
pa*/,  p.  666,  in  which  no  such  power  as  above  was  reserved  to 
the  directors. 

It  appeared  by  a  declaration  is  assnmpsit  that,  on  a  certain 
day,  the  plaintiffs  had  agreed  together  with  two  hundred  deposit 
other  persons,  to  establish  a  joint  stock  company  for  making 
a  railway,  which  required  the  authority  of  parliament ;  the 
capital  to  be  divided  into  shares  of  20/,  each,  and  a  deposit 
of  21.  2*.  per  share  to  be  paid  by  the  persons  to  whom  they 
should  be  allotted  by  a  committee  of  management ;  that  the 
plaintiff*  were  the  committee  of  management;  that  the 
plaintiffs,  at  the  request  of  the  defendant,  allotted  him  thirty- 
five  snares  in  the  proposed  company,  upon  certain  terms  then 
•agreed  upon  between  them,  that  is  to  say,  that  the  deposit  r  «g/M  i 
on  each  share  should  be  paid  by  the  defendant  on  a  certain 
day  to  certain  bankers  then  agreed  upon ;  and  thereupon, 
in  consideration  of  the  premises,  and  that  the  plaintiffs,  at 
the  request  of  the  defendant,  had  promised  the  defendant  to 
perform  the  said  terms  on  their  part,  the  defendant  promised 
the  plai u tiffs  to  perform  the  said  terms  on  his  part.  Averment 
of  the  plaintiff's  readiness  and  willingness ;  and  breach,  the 
non-payment  by  the  defendant  of  the  deposit ;  it  was  hold 
on  general  demurrer,  that  the  declaration  disclosed  a  contract 
between  the  plaintiffs  and  the  defendant,  on  which  they 
might  sue  him  without  joining  the  other  members  of  the  001:  - 
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Action  for     pany.     It  was  held,  also,  that   the   declaration   was  good, 

deposit         though  it  did  not  allege  that  the  company  was   provisionally 

from  allottee,  registered,  pursuant  to  the  7  &  8  Viet.  c.  110,  or  that  it  was 

formed  previously  to  the  date  of  that  act.     (Duke  v.  Forbes, 

1  Exch.  556 ;  17  Law.  J.  Exch.  87 ;  5  Railw.  C.  319.     See 

[  664  ]      Duke  v.  Dive,  1  Exch.  36 ;  5  Railw.  C.  65.) 

In  the  following  case  a  question  arose  whether  the  contract 
in  question  was  made  with  the  committee  of  management  or 
with  the  provisional  committee.  A  projected  railway  com- 
pany issued  prospectuses  containing  names  of  provisional 
directors,  and  directing  applications  for  shares  to  be  made,  in 
a  form  annexed,  to  the  provisional  committee  of  management 
of  the  company.  An  application  was  accordingly  made  by 
the  defendant  on  the  13th  October  in  the  prescribed  form, 
and  a  letter  of  allotment  was  sent  to  him  on  the  15th  Decem- 
ber, announcing  that  the  committee  had  allotted  him  certain 
shares.  At  the  foot  of  this  letter  was  the  form  of  a  banker's 
receipt,  which  purported  to  be  given  "on  account  of  the. 
provisional  committee"  It  also  appeared  by  resolutions 
that  there  was  a  provisional  committee,  and  also  a  part  thereof 
formed  into  a  committee  of  management,  by  whom  the  busi- 
ness of  the  formation  of  the  company  was  conducted.  Be- 
tween the  time  of  application  and  the  allotment  to  the  de- 
fendant, some  of  the  members  of  the  provisional  committee 
had  withdrawn  from  that  body  and  others  had  been  added  : 
it  was  held,  that  the  contract  to  take  shares  and  pay  the 
deposit  was  made  with  the  provisional  committee  and  not 
with  the  committee  of  management,  and  that  the  latter  could 
not  maintain  an  action  for  non-payment  of  the  deposit. 
(  Woolmer  v.  Toby,  Law.  J.  1847,  Q.  B.  225;  4  Railw.  C. 
713  ;  10  Q.  B.  691.) 

Assumpsit  against  C.,  H.,  and  Y.  for  money  had  and  re- 
ceived. The  plaintiffs  case  was,  that  the  three  defendants 
were  members  of  the  committee  of  management  of  a  regis- 
tered railway  company,  to  which  company  he  had  paid  the 
money  in  question  as  a  deposit  on  shares ;  and  that  before  he 
go  paid,  and  while  the  defendants  were  committeemen,  a  false 


OP    ALLOTTEE!    OF   BHARKS. 

representation,  n«  to  the  state  of  the  company  had  been  pub- 

licly advertised  in  the  name  of  the  ooBiiiitttn.     The  onlj 

evidence  of  the  receipt  of  the  money  was  the   payment  to 

hankers  appointed  by  the  committee,  who  gave  a  receipt  on 

behalf  of  five  trustee*,  of  whom  II.  was  one,  but  not  either     [  *665  ] 

•C.  or  Y.  :  it  was  held,  that  the  action  did  not  lie,   as  there 

was  no  evidence  of  the  money  ever  having  come  to  the  hands 

•r  having  been  at  the  disposal  of  the  three  defendants, 
(  Walton  v.  Charicmont  (Earl),  12  Q.  B.  856.) 

seems  that  the  defendants  might  have  been  liable  for 
the  fraud,  in  another  form  of  action,  if  it  had  appeared  that 
the  false  representation  had  been  wilfully  made  by  a  party 
authorized  to  act  generally  in  tho  transaction  for  the  de- 
fendants and  the  jury  had  found  the  fraud  in  fact;  although 
there  was  no  direct  evidence  that  the  fraud  had  induced  the 
plaintiff  to  pay  the  money.  (76.) 

S.   Of  Action^  for  the  Return  of  Deposits. 

Each  subscriber  to  a  scheme,  who  pays  his  subscription  Subscriber  to 
on  a  prospect  that  the  scheme  will  continue,  and  does  not  act  ^  *me 


rendering    himself  liable  to  the  expenses  of  attempting  to  merer  his 

.e   .         *  .       denarii  with- 

bnng  it  into  operation,  may,  if  it  afterwards  proves  abortive  out  jeduc- 
or  is  abandoned,  without  any  steps   being  taken  towards  tion  for  "*' 
carrying  it  into  effect,  recover  back  the  whole  of  the  money 
advanced  by  him,  without  the  deduction  of  any  part  towards 
payment  of  the  expenses  incurred  ;    and,  under  such  circum- 
stances, it  seems  that  the  action  may  be  maintained,  although 
the  scheme  would  have  been  open  to  the  objection  of  ille- 
gality had  it  been  effectuated.    (Nockells  v.  Crosby,  8  B. 
&  C.  814.) 

An  allottee  of  shares,  who  baa  paid  his  money  for  the 
shares  in  a  concern  which  never  comes  into  existence,  or 
which  is  Abandoned,  may  recover  back  such  money  aa  had  and 
received  to  his  use,  unless  he  can  be  shown  to  have  con- 
sented to,  or  acquiesced  in  the  application  of  the  money, 
v.  Seroombe,  5  Exch.  147  ;  6  Railw.  224.)  Some 
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'Subscriber  to  actions  of  this  kind  proceed  on  the  ground  of  a   failure  of 
scheme  may  consideration,  and  others  on  the  ground  of  fraud. 
recover  his        j^n  acknowledgment  by  a  banker  of  the  receipt  of  money 

deposit  with- 

out deduc-     paid  as  deposit  by  an  allottee  of  shares  in  a  joint  stock  com- 

pany, does  not  require  a  stamp.  Where  an  allottee  of  shares 
in  a  joint  stock  company,  which  is  afterwards  abandoned, 
seeks  to  recover  back  the  deposit  paid  as  upon  a  failure  ol 
consideration,  he  must  give  in  evidence  the  letter  of  allot- 
ment, in  order  that  it  may  be  seen  whether  or  not  the  con- 
sideration had  failed.  (Clarke  v.  Chaplin,  1  Exch.  R.  26.) 
In  an  action,  by  an  allottoe  of  shares  in  a  projected  joint 
stock  company,  to  recover  back  the  deposit,  the  plaintiff 
gave  secondary  evidence  of  the  letter  of  allotment,  the  ori- 
ginal having  been  lost,  but  did  not  produce  the  letter  of 
application.  The  letter  of  allotment  was  headed  "  Not 
transferable."  The  plaintiff  also  gave  in  evidence  the 
banker's  receipt,  stamped  with  a  20s.  stamp.  The  deposit 
was  paid  in  the  year  1841,  and  in  the  year  1842  the  plaintiff 
wrote  a  letter  complaining  that  he  had  not  received  his 
shares  in  exchange  :  to  which  an  answer  was  returned,  that 
every  effort  was  being  made  to  apply  to  parliament.  No- 
thing further  was  done  ;  it  was  held,  in  the  Exchequer 
Chamber,  on  exceptions  to  the  ruling  of  Pollock,  C.  B., 
r  *ggg  i  *that  there  was  sufficient  evidence  of  the  abandonment  of  the 
scheme,  and  that  the  plaintiff  was  entitled  to  recover  as 
upon  the  failure  of  consideration  ;  for,  if  there  was  no  letter  of 
application,  the  letter  of  allotment  and  payment  of  the  de- 
posit constituted  the  contract  ;  if  there  was  a  letter  of  appli- 
cation, the  words  "  Not  transferable"  imposed  a  new  term 
{Chaplin  v.  Clarke,  (in  error),  4  Exch.  403.)  It  was  also 
held,  that  the  banker's  receipt  so  stamped  was  admissible  in 
evidence. 


In  an  action  by  an  allottee  to  recover  deposits  from  a 
member  of  the  provisional  committee  of  a  railway  company 
provisionally  registered  under  the  7  &  8  Viet.  c.  110,  it  ap- 
peared that  a  prospectus  had  been  issued,  stating  that  the 
capital  was  to  be  2,000,000/.,  in  80,000  shares  of  25/.,  each, 
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an.)  that  the  depotit  required  was  21.  12*.6rf.per  share.  The 
laintiff  applied  to  tho  provisional  committee  for  shares,  and  i(1h«ni  mmj 


leteired  s>  letter  of  allotim-nt  l..r  thirty  shares,  signed  by  the 
secretary,  wh'u-h  required  payment  of  the  deposit  thereon  to  oui<Udoe- 
one  of  certain  bankers  named  therein,  on  or  before  a  certain  *****  •*• 

•SMSSi 

day,  otherwise  the  allotment  would  be  null  and  void,  and 
stated  that  the  letter  with  the  banker's  receipt  appended 
thereto,  would  be  exchanged  for  scrip  on  tho  plaintiff  pre- 
senting it  at  tho  office  of  the  company,  and  executing  the  I  ^  J 
parliamentary  contract  and  subscribers'  agreement  The 
plaintiff  duly  paid  the  deposit;  but,  after  several  applica- 
tions fur  scrip,  was  informed  by  the  secretary  that  the  direct- 
ors did  not  mean  to  issue  scrip,  and  on  the  plaintiff  requiring 
the  repayment  of  her  deposit  money,  she  was  told  by  one  of 
the  provisional  committee,  not  the  defendant,  that  a  state- 
ment would  be  made  of  the  concerns  of  the  company,  and 
the  surplus  divided.  It  was  held,  first,  that  the  application 
for  shares  and  payment  of  the  deposit  amounted  to  nothing 
if  the  scheme  proved  abortive,  and  that  the  allottee  might 
recover  the  amount  deposited  from  the  defendant,  in  an  ac- 
tion for  money  had  and  received.  (  Waist  ab  v.  Kpottisicoode, 
4  Railw.  C.  821  ;  15  M.  <k  W.  501  ;  Law.  J.  1846,  Exch. 
193.)  It  was  held,  secondly,  that  there  was  evidence  to  go 
to  the  jury,  and  from  which  they  might  infer  that  the  con- 
cern was  abandoned.  (76.).  It  was  questioned  whether, 
under  such  circumstances,  the  plaintiff  could  recover  on  a 
special  count  in  aasuinpsit  for  not  delivering  scrip.  (Jb.) 

Where  an  allottee  in  a  projected  railway  company  had 
paid  his  deposit  into  the  bank  named  in  the  prospectus,  which 
had  been  circulated  by  the  defendant's  sanction,  his  name 
appearing  therein  as  one  of  the  provisional  committee,  and 
as  chairman  of  the  committee  of  management  ;  but  the  de- 
fendant had  not  personally  superintended  tho  allotment  of 
shares  and  had  taken  no  active  part  in  the  concern,  and  had 
been  present  once  only  at  any  meeting,  when  he  acted  in  the 
capacity  of  chairman,  but  dissented  from  the  proceedings,  in 
an  action  by  the  plaintiff  against  the  defendant,  for  the  re- 
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Subscriber  to  co  very  of  his  deposit  on  the  abandonment  of  the  scheme :  it 
scheme  may  was  held  tnat  tne  defendant  was  not  liable.  (Burnside  v, 
recover  his  Dayrell,  3  Bxch.  224  ;  6  Railw.  0.  67.)  In  such  case  letters 

deposit  with- 

out  deduc-  written  by  the  secretary  of  the  company  to  the  plamtift, 
tion  for  ex-  there  being  no  other  evidence  of  their  being  written  by  the 

penses. 

[  *667  I  defendant's  authority,  are  not  admissible  in  evidence  against 
the  defendant;  (Ib.)  This  case  is  distinguished  from  Wai- 
stab  v.  Spottiswoode.  In  the  latter  case  the  secretary  was 
the  agent,  designated  by  the  defendant  as  the  person  to  whom 
application  for  shares  should  be  made,  and  the  money  paid 
to  him  was  therefore  paid  to  the  defendant  himself;  and  it 
was  distinctly  proved  that  the  defendant  was  an  active  per- 
son in  the  management  of  the  concern.  (2b.,  6  Railw.  C. 
71.)  (1) 

(1)  After  the  abandonment  of  a  provisionally  registered  railway 
company,  there  is  still,  as  in  the  case  of  a  common  partnership,  a 
privity  amongst  the  shareholders  for  the  purpose  of  winding  up 
the  affairs  of  the  concern,  and  where  the  affairs  of  such  a  company 
had  been  ordered  to  be  wound  up  under  the  Winding-up  Acts,  and 
an  official  manager  had  been  appointed  ;  it  was  held,  that  notwith- 
standing such  appointment,  a  shareholder  might  with  the  sanction 
of  the  Master,  institute  a  suit  in  equity  on  behalf  of  himself,  and 
all  the  other  shareholders  of  the  company,  for  the  recovery  of  a 
sum  of  money,  as  having  been  affected  with  a  trust  for  the  compa- 
ny, and  in  the  recovery  of  which,  all  the  shareholders  had  in  their 
character  of  contributor  ies^  a  common  interest.  (Breyson  v.  War- 
wick and  Birmingham  Canal  Co.,  23  JEng.  Law.  and  Eq.  91.) 

An  allottee  of  shares  in  a  projected  railway  company  sued 
an  active  member  of  the  managing  committee  to  recover  back 
his  deposit.  On  the  trial  the  defendant  refused  to  produce 
the  plaintiff's  letter  of  application  for  shares,  and  objected 
that  the  letter  of  allotment  which  the  plaintiff  tendered  in 
evidence  was  inadmissible  for  want  of  an  agreement  stamp. 
The  judge,  however,  received  it  in  Evidence.  The  plaintiff 
then  put  in  evidence  a  prospectus  issued  by  the  committee, 
which  limited  the  liability  of  the  allottees  to  the  extent  of 
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their  deposit*,  and  he  proved  that  he  had  pni-l  I.  is  deposit  to 
.•tmpatty's  banker*  to   the  credit  of  th«  company.     He 
also  showed  that  the  company  had  not  prepared   their  sur- 
reys in  time.  *<>  »  '••  t!,«-m  to  apply  to  parlinnx-nt  f..r 

an  act  -liirii.-j  th«%  eimuin  •  n<  Mi  n  :  an<l  he  gave  much  evidence 
with  anew  of  pn>ving  tltatthc  scheme  had  failed  altogether. 
The  judge,  in  substance,  din-m-d  tin-  jury,  that  it  wa.n  f  -r 
them  to  say  what  the  con  M«en  tin-  [:irti<-*  was,  and 

that,  if  they  ••  '>  that  the  plaintiff  did  not  become 

•  partner,  or  agree  that  his  deposit  «hould  be  ein]>l"Yfd  in 
payment  of  the  preliminary  expenses,  and  that  the  scheme 
had  failed,  the  plaintiff  was  entitled  to  recover  back  his  de- 
posit. The  jury  r  the  plaintiff.  In  error  on  a  Kill 

of  excepti.  ms  tendered  by  the  defendant  :  it  was  held,  fin»t, 
that  the  letter  of  allotment  was  properly  received  without  a 
stamp,  as  it  did  not  constitute  part  of  a  written  contract  un- 
less it  agreed  in  terms  with  the  letter  of  application,  which 
was  not  to  be  presumed,  when  the  defendant,  who  hnd 
the  letter  of  application,  and  could  have  shown  what  its 
terms  were,  refused  to  produce  it  (Moore  v.  Garieoode 
rror),  4  Exch.  681  ;  19  L.  L.  Exch.  15  ;  5  Railw.  C. 
134)  ;  secondly,  that  on  the  facts  stated,  the  action  fur  mo- 
ney had  and  received  would  lie  against  the  defendant  ;  and, 
thirdly,  that  as  the  contract  did  not  depend  on  the  prospec- 
tus and  letter  of  allotment  only,  but  was  to  be  gathered 
partly  from  the  acts  of  the  parties,  it  was  a  question  of  fact 
for  the  jury  to  say  *hat  the  contract  was,  and  that  the 
judge  had  submitted  the  proper  question  for  their  deter- 
mination. (76.) 

Certain  persons  issued  a  prospectus  for  a  railway  company  Deposit 


stating  the  capital  to  be  8,000,000/.  in  120,000  shares  of  25/.  baek 


each,  and   that,  in  case  parliament  should  not  sanction 

r  taking,  the  money  deposited,  minus  the  expenses  at- 
tending the  projection,  would  be  returned.  The  plaintiff 
sent  a  letter  of  application  for  shares  in  the  form  given  by  the 
•prospectus.  To  this  letter  he  received  a  written  answer,  r  .ggg  i 

allotting  him  sixty  shares,  but  conditionally  upon  the  deposit 
VOL.  11.  47 
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Deposit  re-    being  paid  before  a   certain  day  ;    in  default  of  which   the 
oTthe  shares  would  be  forfeited.     Prior  to  the  day  fixed  for  pay- 

ground  of  ment  of  the  deposit,  the  committee  published  an  advertise- 
ment, giving  notice  that  they  had  completed  the  allotment 
f  668  J  and  stating  by  way  of  apology  to  disappointed  applicants, 
that  they  had  been  obliged  to  give  a  preference  to  those 
locally  interested.  Evidence  was  given  that  the  plaintiff  saw 
this  advertisement,  and  that  he  subsequently  paid  his  deposit. 
Notwithstanding  that  applications  had  been  made  for  120,000 
shares,  58,000  only  were  allotted.  Afterwards,  the  plaintiff 
executed  the  subscription  deed,  which  gave  power  to  the 
committee  to  pay  the  expenses  out  of  the  deposit.  The 
plaintiff  attended  a  meeting  of  shareholders  on  15th  Decem- 
ber. The  deposits,  except  400/.,  being  expended,  and  there 
being  no  funds  for  making  the  necessary  parliamentary  de- 
posit, a  resolution  was  proposed  for  a  further  allotment  of 
shares.  The  plaintiff  objected,  and  moved,  as  an  amendment 
that  the  deposits  should  be  returned.  This  amendment  the 
chairman  did  not  put  to  the  meeting.  The  undertaking  was 
afterwards  abandoned.  The  plaintiff  brought  an  action 
against  one  of  the  managing  committee  to  recover  the  money 
he  had  paid  as  a  deposit  on  the  shares  allotted  to  him  :  it 
was  held,  first,  that  there  was  no  contract  binding  on  the 
plaintiff,  the  allotment  being  in  a  company  having  a  less 
capital  than  that  in  which  shares  were  applied  for,  and  the 
letter  of  allotment  also  being  conditional,  and  not  a  simple 
acceptance  of  the  plaintiff's  proposal ;  secondly,  that  the 
evidence  warranted  the  jury  in  finding  that  there  was  a 
fraudulent  misrepresentation  by  the  advertisement,  and  that 
the  representation  so  made  was  a  material  inducement  to  the 
plaintiff  to  pay  his  money,  consequently  that  the  subscrip- 
tion deed  was  no  answer  to  the  action;  and  thirdly,  that 
notwithstanding  the  plaintiff's  attendance  at  the  meeting  of 
15th  December,  he  was  in  a  condition  to  maintain  the  pre- 
sent action,  for  he  did  no  act  at  the  meeting  or  after- 
wards, showing  his  assent  to  be  treated  as  a  holder  of  sixty 
shares.  (Wontner  v.  Shairp,  4Railw.  C.  542;  4  C.  B. 
404 ;  2  Car.  &  K.  273  ;  11  Jur.  375.)  (1) 
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(I)  The  plaintiff  filed  a  bill  on  behalf  of  himself  and  all   other  T*P**  J*^ 
the  shareholders  in  a  projected  company,  against   the   defendants,  OBU^,,™^ 
who  wen  the  finance  committee,  calling  upon  them  to  aoeoant  for  of  fraud. 
the  deposits  received,  and  to  divide  the  surplus  amongst  the  -hare 
bolder*,  minus  whatever  sum  anj  of  the  shareholders   might  have 
constated  to  receive  bade  upon   their  deposits.     Fourteen  of  the 
shareholders  had  been  repaid  in  full,  on  the  ground  that  they  bad 
only  advanced  money  as  a  loan  to  the  company,  in  order  to  satisfy 
the  standing  orders  of  the  House  of  Commons  : 

llehl,  that  the  person*  who  had  lent  money  to  pass  the  standing 
orders,  which  was  a  fraud  upon  the  House,  were  liable  as  contrib- 
vtories,  for  the  shares  they  had  taken. 

Held,  also,  that  an  objection  for  misjoindor  was  removed  by  the 
49th  section  of  the  Chancery  Procedure  Amendment  Act,  although 
all  the  plaintiffs  were  not  named  upon  the  record.  (Clements  v. 
Awes,  2  1  Eng.  Law  and  Eq.  471.) 

On  tbe  4th  of  November  shares  in  a  projected  railway 
company  were  allotted  to  the  plaintiff.  On  the  14th  he  paid 
the  deposit  thereon.  On  the  6th  of  December  a  report  was 
made  bj  the  defendant  (who  had  inspected  the  proposed  line) 
to  the  committee  of  management,  of  which  he  was  a  member, 
showing  that  all  the  essential  statements  in  the  prospectus 
which  the  committee  had  issued  were  false,  and  that  the  un- 
dertaking could  not  be  prosecuted.  On  the  13th  December 
the  plaintiff,  in  ignorance  of  that  report  having  been  made, 
signed  the  parliamentary  contract  and  subscribers'  agree- 
ment In  assumpsit  for  money  had  and  received,  brought  to 
recover  back  the  deposit  so  paid,  two  questions  were  left  to 
the  jury:  first,  whether  the  undertaking  to  which  the  plain- 
tiff hod  subscribed  had  been  abandoned  ;  secondly,  whether 
the  plaintiffs  signature  to  the  subscribers'  agreement  bad 
*been  obtained  by  fraud.  The  jury  having  returned  a  verdict  t 
f<»r  the  plaintiff,  the  court  refused  to  disturb  it.  (Jarret  v. 
Kennedy,  6  C.  B.  819.) 

In  1845  a  railway  company,  provisionally  registered,  is- 
Mid  a  prospectus,  which  stated  the  capital  to  be  1,500,000/.  ftes 


* 
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Wiiut  did  not  in  60,000  shares  of  25/.  each.     The  plaintiff  having  applied 

ummuit  to        _         ,  ii-  -11  c-     11 

fraud.  i°r  snares,  and  having  received  a  letter  01  allotment  tor  40 

shaics,  requiring  him  to   pay  105/.  as  a  deposit  thereon,  on 
or  before   the  16th  October,  paid  the  amount  on  that   day. 

On  the  4th  November  the  plaintiff  signed  the  subscribers' 
669 

agreement,  containing  the  usual  terms  as   to  the   disposition 

of  the  deposits.  Of  the  whole  amount  of  shares,  about 
35,000  were  allotted,  and  out  of  this  number  deposits  were 
paid  upon  18,160  only.  These  facts  were  not  communicated 
to  the  plaintiff  before  signing  the  deed  :  it  was  held,  in  an 
action  by  the  plaintiff  to  recover  from  a  member  of  the 
managing  committee  the  whole  amount  of  his  deposits,  that 
the  withholding  of  the  above  facts  did  not  amount  to  fraud 
so  as  to  avoid  the  subscribers'  agreement,  and  the  plaintiff 
was  no  tutcd.  The  promoters  in  this  case  went  to  parlia^ 
ment  and  got  through  the  House  of  Commons,  but  failed  in 
the  House  of  Lords.  ( Vane  v.  Cobbold,  Law  J.  1848,  Exch, 
96;  5  Rail w.  C.  299.)  (1) 

(1)  Upon  the  establishment  of  the  West  Flanders  Railway,  a 
person  who  had  been  instrumental  in  forming  the  company,  and  in 
procuring  the  grant  from  the  Belgian  government,  obtained  from 
the  directors  an  agreement  to  pay  him  a  large  per  centage  upon  the 
capital  of  the  company,  to  allot  him  4,000  shares,  and  to  guarantee 
him  a  salary  of  500/  a  year  as  general  manager  of  the  company. 
The  directors  also  allotted  to  themselves  '20,000  shares,  and  also 
another  10,000  shares  for  themselves  and  the  other  shareholders  in 
the  Sambre  and  Meuse  Railway,  of  which  they  were  also  directors. 
These  facts  were  suppressed  in  the  prospectus  they  subsequently 
issued ;  which,  however,  did  state  that  they  had  reserved  to  them- 
selves a  commission  of  3/.  per  cent,  upon  the  capital  by  way  of  re- 
imbursement for  the  expenses,  liabilities,  and  payments  already 
incurred  Upon  a  bill  by  an  original  shareholder  to  be  relieved 
from  his  .shares,  and  to  obtain  payment  of  his  deposit  money  and 
calls,  with  interest,  on  the  ground  that  he  had  been  induced  to  take 
them  by  the  representations  made  by  the  prospectus  :  held,  that 
the  omission  to  state  these  facts  in  the  prospectus,  was  not  such  a 
misrepresentation  or  concealment  as  would  induce  the  court  to  set 


Or    ACTION*    FOR    RKTi  UN    "I     MKI»OSIT§.  1(|(» 

aside  the  contract,  at.  I  the  l-ill  w.m  tli-m'uwed  with   oosta      (1'uJt 
fttrtl  \  i.  <w  and    J 

The  above  caau  i«  an  important  one  ;•  the 

:•!<•  wlitch  will  give  relief  upon  the  bus. a  of  fraud.  The  L  °6J  J 
M a»tcr  of  the  Uolls  s.i^s  "it  appliea  not  merely  to  cases  where  the 
uents  wore  known  to  bo  faUo  by  tbo.xj  who  made  il..-m  ,  but 
to  ease*  where  atatemeura,  faUo  in  fart,  made  by  persona  who 
believed  them  to  be  true,  if  in  the  duo  discharge  of  their  duty, 
they  ought  to  have  known,  or  if  they  had  formerly  known,  and  ought 
to  have  remembered,  the  fact  which  negitived  the  representation 
made.'1 

In  July,  1845,  a  railway  company  was  provisionally  regis-  Effect  of  sub- 

t,  and  u  prospectus  issued  headed,  ''capital  li,.jOl),000/., 
»100  '•)  s'.uures  of  Jo/.  c.ic!i."  Oa  the  6th  October,  1845, 
;  laiittiflf  applied  for  '2  >  >  lIuuEWI  \>y  letter,  in  which  he 
said,  "  I  a^jrce  to  accept  the  same,  or  any  portion  thereof, 
sulject  to  the  provisi  >ns  of  the  subscribers'  agreement ;  and 
I  further  agree  to  execute  the  same  and  auy  other  agree- 
ment or  deeds,  and  t  >  pay  the  deposit  when  required."  On 
the  11  tli  <),t  »!KT  a  letter  of  allotment  of  100  shares  was 
sent  to  the  plain  ,i;i:  notice  t>  p.iy  the  deposit  on 

or  before  the  *J  ith  Oft^ber,  and  adding — UI  beg  also  to  in- 
form you  tlutt  scrip  for  the  sh.ires  will  be  delivere  I  to  you  in 
exihnii'.'r  fur  tl.is  It-tier  :unl  u-ceijit  up-  n  your  executing  the 
parliamentary  contract  and  subscribers'  agreement,  which 
li-  -  !.«!•••  for  signature  untiTfurther  notice,  and  afterwards  at 
such  other  places  as  will  be  hereafter  notified."  The  plain- 
tiff, wh  >  resided  at  Exeter,  paid  the  deposit  on  the  20th  Oc- 
tober, and  on  the  3 1  Dece  tiber  the  subscribers'  agreement 
was  sent  to  Exeter,  and  the  plaintiff  had  an  opportunity  of 
executing  it,  but  did  not.  It  di  1  not  appear  however,  that 
he  was  called  upon  to  execute  it,  or  that  any  notice  was 
given  to  him  that  the  deed  was  at  Exeter.  The  subscriber*' 
agreement,  which  bore  date  the  loth  October,  authorised 
the  directors  to  take  such  measures  and  incur  such  prelimi- 
nary expenses  as  they  inigut  think  advisable  to  increase  or 
diminish  the  capital  of  the  company,  to  extend  the  railway, 
or,  if  they  should  think  fit,  to  abandon  the  undertaking. 
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It  also  specially  authorized  them  to  apply  the  deposits  in 
payment  of  the  expenses,  and  the  deposits  were  so  applied, 
but  the  undertaking  was  abandoned  in  consequence  of  the 
allottees  not  furnishing  sufficient  funds  to  carry  it  on,  and 
[*670  J  'without  any  fraud  or  misconduct  on  the  part  of  the  man- 
aging committee.  On  the  winding  up  of  the  concern  a 
committee  of  inquiry  had  been  appointed,  and  the  defendant, 
one  of  the  managing  committee,  handed  to  them  the  minute- 
book,  containing  an  entry,  made  by  the  secretary  of  the 
company  in  the  course  of  his  duty,  of  a  certain  resolution 
proposed  by  the  defendant  at  a  meeting  of  the  committee  of 
management.  In  an  action  by  the  plaintiff  to  recover  back 
his  deposit,  as  upon  a  failure  of  consideration,  the  learned 
judge  ruled  that  this  resolution  was  evidence  against  the  de- 
fendant, and  he  told  the  jury  that  if  they  thought  that  the 
project  had  been  abandoned,  as  abortive  at  the  time  the 
action  was  commenced,  they  should  find  for  the  plaintiff. 
On  a  bill  of  exceptions  to  this  ruling,  it  was  held,  first,  that 
the  learned  judge  was  right  in  admitting  the  resolution  in 
evidence.  ( Ashpitel  v.  Sercombe  (in  error),  5  Exch.  147; 
6  Railw.  C.  224.) 

And,  secondly,  that  the  direction  of  the  learned  judge 
was  correct,  since  the  plaintiff's  claim  was  founded  on  the 
failure  of  the  project,  and  his  want  of  consent  or  acquies- 
cence, besides  the  letters  and  t^e  subscribers'  agreement ; 
and  the  latter  document  not  being  in  existence  at  the  time 
of  the  plaintiff's  application  for  shares,  he  was  by  his  letter 
of  the  6th  October  subjected  only  to  the  terms  of  such  an 
agreement  as  the  directors  might  properly  call  on  him  to 
execute;  and  that  the  agreement  in  question  was  not  of 
that  description,  inasmuch  as  it  purported  to  give  the  direc- 
tors larger  powers  than  the  7  &  8  Viet.  c.  110,  s.  23,  (see 
ante,  pp.  644,  645,)  authorized  them  to  assume,  and  also 
purported  to  enable  them  to  extend  the  deposits  in  the  exer- 
cise of  such  excessive  powers.  (Ib.) 
Deposits  not  AS  parties  may  be  precluded  by  the  terms  of  the  letter  of 

recoverable  .          •  • '  t_    «'   •      '« 

when  applied  allotment  from  recovering   back  their  deposits,  ante,  p.  663, 


/ 
OF   ACTIONS    FOR    RETURN    Of   DEPOSIT*.  1011 


§0  they  will  be  by  signing  a  subscriber*1  agreement  in  con-  »• 
fermity  with  tbe  ntntutc  7  £  8  Vi«  :  .  ••.  110,  expressly  em-M 
lowering  the  directors  to  carry  the  undertaking  into  effect,  ma"1- 
and  oat  of  the  deposits  to  pay  and  satisfy  all  costs  or  liabili- 
ties which  may  be  innim-d.  In  WaUtab  v.  Spottiticoode, 
•Hit,  666,  the  purpose  fur  which  the  money  was  paid  wholly 
fiuled,  and  the  plaintiff  never  was  jointly  interested  with 
the  defendant  in  the  undertaking.  It  is  different  where  the 
party  claiming  his  deposit  has  obtained  his  scrip  on  pay- 
ment of  the  deposit,  and  has  by  deed  entered  into  a  new 
contract  and  become  associated  in  the  common  adventure. 
An  allottee  of  shares  in  a  railway  company,  provisionally 
registered,  paid  a  deposit  of  2/.  12*.  Gd.  per  share,  and 
signed  the  subscribers'  agreement,  which  gave  the  provi- 
sional directors  power  to  carry  on  the  undertaking  or  any 
part  of  it  ;  and  out  of  the  monies  which  should  come  to 
tiicir  hands  by  way  of  deposits  or  otherwise,  to  make  such 
deposits  or  investments  as  might  be  required  by  the  standing 
orders  of  parliament,  and  also  to  pay  salrries,  dec.,  and  also 
the  costs  of  obtaining  acts  of  parliament,  &c.,  and  generally 
to  apply  such  money  in  paying  and  satisfying  all  other 
costs,  expenses  or  liabilities,  which  they  might  incur  in  re-  r  «g~j  i 
lation  "to  the  undertaking.  The  scheme  proved  abortive, 
and  the  company  was  dissolved  under  the  provisions  of  the 
statute  9  &  10  Viet.  c.  28.  In  an  action  to  recover  back 
the  deposit,  it  was  held  that  the  plaintiff  by  executing  the 
deeds  had  authorized  the  directors  to  dispose  of  the  money, 
and  therefore  could  not  recover  back  any  part  of  the  deposit. 
(Garwoode  r.  Ede,  1  Exch.  R.  2G4  ;  5  Railw.  C.  1S4.)  (1) 

(1)  The  provisional  directors  of  a  projected  railway  company  of  \Vbend«po*- 
whom  the  defendant  was  one,  after  the  subscriber's  agreement  had  J£J£  J"90*' 
been  prepared,  issued  a  circular  letter  referring  to  certain  arrange-  promts  who 
•ants  made  with  another  existing  company,  and  staling  that  in  the  lj"f 
event  of  the  act  not  being  obtained,  the  directors  undertook  to  re- 


turn  the  whole  of  the  deposits  without  deduction.     Dpon  the  faith  "*?  '  •od 

had  obtained 
of  this,  the  plaintiff  applied  for  and  obtained  an  allotment  of  shares 

in  the  projected  company.     The  letter  of  allotment  was  accompa- 
nied a  copy  of  the  circular  ;   and  stated  in  the  usual  form  that  the 
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banker's  receipt  for  the  deposit  would  be  exchanged  for  scrip  on 
the  plaintiff  executing  the  subscribers'  agreement.  The  plaintiff 
paid  the  deposits  on  his  shares,  obtained  the  banker's  receipt,  and 
I  oil  J  signed  the  subscribers'  agreement  and  obtained  scrip  certificates. 
The  subscribers'  agreement  contained  a  clause  fully  indemnifying 
the  provisional  directors  in  respect  of  all  contracts  and  things 
made  and  done  in  pursuance  of  the  powers  given  to  them,  and  au- 
thorized them  to  reimburse  themselves  out  of  the  funds  of  the  com- 
pany, all  costs  and  expenses  which  they  might  incur  or  be  put  to, 
in,  or  incident  thereto,  and  to  apply  the  deposits  and  calls  among 
other  things,  in  defraying  the  preliminary  expenses  and  the  expen- 
ses of  the  application  to  parliament.  The  deed  also  contained  a 
general  covenant  of  indemnity  against  all  costs  and  charges  incur- 
red by  the  directors  in  the  execution  of  their  duty.  The  directors 
failed  in  obtaining  an  act  of  parliament,  and  \l  per  share  was  re- 
turned to  the  shareholders,  the  rest  of  the  funds  having  been  spent 
in  defraying  the  preliminary  and  parliamentary  expenses.  After- 
wards, the  plaintiff,  by  letter  demanded  repayment  of  the  whole  of 
the  deposits  on  his  shares,  and  adding  that  he  should  expect  to  be 
paid  51.  per  cent,  interest  from  a  certain  date.  Held,  first,  that  the 
contract  upon  which  the  plaintiff  had  paid  his  deposits  was,  that,  in 
the  event  of  an  act  not  being  obtained,  the  whole  of  his  deposits 
should  be  returned,  and  that  the  express  undertaking  to  that  effect 
in  the  circular,  was  not  in  any  way  effected  by  the  terms  of  the 
subscribers'  agreeuient  executed  by  the  plaintiff.  Secondly,  that 
the  contract  for  the  shares  was  not  entirely  evidenced  by  writing 
and  did  not  therefore  require  a  stamp.  Tkird/y,  that  the  demand 
of  interest  in  the  plaintiff's  letter  was  a  sufficient  compliance  with 
the  4  Will.  4,  c.  42,  s.  28,  to  entitle  him  to  recover  interest  from 
the  time  of  the  demand  until  paj-ment  of  the  principal.  Mowatt 
v.  Lord  Londesborough,  25  Eng.  Law  and  Eq.  25.) 


LJabilit  of  The  plaintiff,  in  answer  to  an  application  on  his  part,  had 
allottee  who  shares  allotted  to  him  in  a  company  provisionally  registered 
subscribers'  ft>r  making  a-  railway,  the  prospectus  of  which  stated  that  the 
agreement  to  capital  of  the  company  was  to  be  700,000/.,  that  there  were 
to  be  35,000  shares  at  20/.  each,  and  that  all  the  shares  had 
been  allotted.  He  paid  a  deposit  on  his  shares,  and  executed 
the  subscription  contract  ;  which  deed,  after  setting  forth 
the  intended  railway,  stated  that  the  company  was  to  have 
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ft  capital  not  exceeding  700.000/. :   and   it    authorised  the  l-»«Mi«7  of 
directors  to  apply  the  deposit*  for  the  purposes  of  the  under-  h 


taking,  and  to  indemnify  themselves.  All  the  shares  were  •ubtenbert' 
not,  in  fact,  allotted,  nor  was  there  any  likelihood  that  they  .„  abortive 
ever  would  be  allotted.  The  company,  after  incurring  great  -e*??!!!:1  i 
preliminary  expenses,  were  unable  to  comply  with  the 
standing  orders  of  the  House  of  Commons,  and  leave  to 
bring  in  a  bill  to  carry  out  the  scheme  was  refused.  The 
plaintiff  brought  assumpsit  for  money  had  and  received 
against  a  director  to  recover  back  his  deposit.  On  the  trial 
the  judge  told  the  jury  that,  the  scheme  having  failed,  the 
plaintiff  was  entitled  to  recover  back  his  whole  deposit,  as 
he  had  subscribed  to  and  executed  the  subscription  contract 
in  an  association  in  which  the  capital  was  700,000/.,  and  the 
number  of  shares  85,000  all  of  which  it  was  said,  had 
been  allotted,  and  it  had  turned  out  that  the  whole  number 
of  shares  had  never  been  subscribed  for,  and  therefore  that 
the  committee  was  not  authorised  to  go  to  parliament  at 
the  plaintiff's  expense.  He  added  that  the  plaintiff's  exe- 
cution of  the  deed  had  no  material  effect  on  his  right  to  re- 
cover, as  the  deed  was  applicable  only  to  a  scheme  in  which 
85,000  shares  had  been  allotted :  It  was  held,  on  a  bill  of 
exceptions  to  this  ruling,  that  the  direction  of  the  judge  was 
wrong ;  that  the  deed,  which  merely  stated  that  the  capital 
was  not  to  exceed  700.000/.,  must  be  read  by  itself,  and  not 
with  reference  to  the  previous  parol  contract  between  the 
parties ;  and  that  by  executing  it  the  plaintiff  had  authorized 
the  directors  to  apply  his  deposit  for  the  purposes  of  the 
undertaking  set  forth  in  the  deed.  ( Watts  v.  Sailer,  (in 
error),  20  L.  J.  C.  P.  48 ;  Exch.  Ch.  10  C.  B.  477.) 

So  a  party  who  has  placed  himself  in  the  same  situation 
as  if  he  had  signed  the  subscribers'  agreement  and  parlia- 
mentary contract,  cannot  recover  his  deposit.  The  plaintiff 
signed  an  application  for  shares  in  a  railway  company  pro- 
visionally registered,  which  contained  the  usual  undertaking 
to  sign  the  subscribers'  agreement  and  parliamentary  con- 
tract when  required.  The  plaintiff  had  no  letter  of  allot- 
VOL.  n.  48 
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ment,  but  having  paid  the  deposit,  received  scrip  certificates 
in  the  usual  form,  stating  that  the  subscribers'  agreement 
and  parliamentary  contract  had  been  signed  by  the  person 
J  *to  whom  the  certificate  was  issued.  The  plaintiff,  in  fact, 
never  signed  either  the  subscribers'  agreement  or  parlia- 
mentary contract,  and  the  scheme  having  proved  abortive  : 
it  was  held,  that  the  plaintiff  could  not  recover  back  his 
deposit.  (Clements  v.  Todd,  1  Exch.  R.  268;  5  Railw.  C. 
132  ;  Law.  J.  1848,  Exch.  31 ;  see  Sibson  v.  Edgworth,  12 
Jur,  279.) 

In  an  action  by  an  allottee  of  railway  shares  against  a 
member  of  the  provisional  committee,  to  recover  back  his 
deposit,  the  court  ordered  that  the  plaintiff  should  have  an 
inspection  and  copy  of  the  subscribers'  agreement  and  parlia- 
mentary contract,  which  both  the  plaintiff  and  the  defendant 
had  signed,  and  which  were  in  the  hands  of  the  solicitors  of 
the  company;  the  plaintiff's  affidavit  stating  that  an  in- 
spection of  them  was  necessary  to  him  for  the  purpose  of 
framing  his  case,  and  the  defendant  not  showing  that  they 
were  not  within  his  power  or  control.  (Steadman  v.  ArdenT 
15  Mee.  &  W.  587  ;  ante,  p.  97  ;  Marrow  v.  Sanders,  5- 
Moore,  671 ;  10  Jur.  553.) 

4.   Of  the  Provisional  Committee  and  their  Liabilities. 

Upon  what  ^  'IS  now  established  that  at  law  a  person,  by  authorizing 
grounds  the  ys  name  to  be  placed  on  the  provisional  committee,  gives  no 
thepreri-  authority  to  any  other  member  of  the  committee  to  enter 

sionalcom     int0  any  contract  whatever.     One  who  merely  assents  to  his 

mittee  de-  .   . 

pends.          name  being  published  in  a  list  of  a  provisional  committee  of 

a  projected  railway  company,  does  not  thereby  impliedly 
authorize  the  secretary,  or  any  one  else,  to  pledge  his  credit 
for  goods  supplied  to,  or  work  done  for,  the  company. 
(Barker  v.  Stead,  3  C.  B.  946.)  All  that  a  person  does  by 
becoming  a  member  of  a  provisional  committee  is  to  signify 
his  approbation  of  the  scheme,  and  to  engage  that  he  will 
concur  with  the  others  in  such  acts'  as  he  may  approve  of,  and 
may  think  conducive  to  the  objects  in  view.  If,  indeed,  he  ex- 
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pressly  or  ily  gives  authority  to  any  one  or  more  of  the 

i>  .l..nr  in   pursuance 

.[..in  him.    (.V  Vs,6 

&  T.  886 ;  2  Mac.  &,  G.  185.)  The 

quest  in  in  :ill  cases  in  which  the  plaintiff  seeks  to  fix  the  de- 
fenilant  with  liability  upon  a  contract  expressed  or  implied  is, 
tier  soon  contract  was  made  by  the  defendant,  by  himself 
s  agent,  with    the  plaintiff  «»r   his  agent,  and  this   is  a 
quest i  e  decisi"  Jury>  uPon  the  evi- 

dence before  them.     The  plaintiff,  on  whom   the   burden    of 
!t  these  cases,  mu  ler  to  recover  against 

•   show  that  he    (the  defendant^    contracted   ex- 
pressly  or  impliedly  :  expressly,  by  making  a  contract  with 
laintiff;     impliodly,  1  him    under 

sui-ii  ri  ITU  instances  as  show  that  it  was  not  to  be  gratuitously 
executed  ;  and  if  tlie  contract  was  not  made  by  the  defendant 
personally,  it  must  he  proved  that  it  was  made  by  an  agent 
of  the  defendant,  properly  authorized,  ami  that  it  was  made 
• .  In  these  cases  of  actions  against  provisional 
coran  :i  of  railways,  it  often  happens  that  the  con- 

tract is  made  by  a  third  person,  and  the  point  to  ho  oYr. 
•is,  v  'iird  person  was  an  agent  for  t  i 

lie  purpose  of  making  it,  and  made  the  contract  as  such.     *- 
The  agency  may  be  constituted  by  an  express  limited  au- 
thority  to  make   such  a  contract,  or  a  larger   authority    to 
make  all   falling  within   the  class  or  description  to  which  it 
:>ga,   or  a  i   authority  to  make  any  ;  or  it  may  be 

provt  u  such  :i  relation  existed  ;  the 

;es  as  by  law  would  create  the  authority,  as.  for  insta: 

f  partners,  by  which  relation,  when  complete,  one   be- 
comes by  law  the  agent  of  the  other,  for  all  purposes  necessary 
irrying  on  tl.  -hip.  whether  general 

or  special,  or  usually  belonging  to  it,  or  the  relation  of  hus- 
band and  wife,  in  which  the  law  under  certain  circumstances 
considers  the  hu>  make  his  wife  an  agent.  In  all 

these  cas-  a-_rent  in  making  the  contract  acts  on  : 

authority,  the  principal  is  hound  by  the  contract,  and  the 
agent's  contract  is  his  contract,  but  not  otherwise.  This 


1016 
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the  provi- 
sional com- 
mittee de- 
pends. 


Upon  what  agency  may  be  created  by  the  immediate   act  of  the  party, 

grounds  the      ...  .    .  .    ~ 

liability  of  that  is,  by  really  giving  the  authority  to  the  agent,  or  repre- 
senting to  him  that  he  is  to  have  it,  or  by  constituting  that 
relation  to  which  the  law  attaches  agency,  or  it  may  be 
created  by  the  representation  of  the  defendant  to  the  plaintiff 
that  the  party  making  the  contract  is  the  agent  of  the  de- 
fendant, or  that  such  relation  exists  as  to  constitute  him  such, 
and  if  the  plaintiff  really  makes  the  contract  on  the  faith  of 
the  defendant's  representation,  the  defendant  is  bound  ;  he  is 
estopped  from  disputing  the  truth  of  it,  with  respect  to  that 
contract,  and  the  representation  of  an  authority  is  quoad 
hoc  precisely  the  same  as  a  real  authority  given  by  the  de- 
fendant to  the  supposed  agent.  This  representation  may  be 
made  directly  to  the  plaintiff,  or  made  publicly,  so  that  it 
may  be  inferred  to  have  reached  him,  and  may  be  made 
by  words  or  conduct.  (Reynell  v.  Lewis,  4  Railw.  C.  365^- 
367  ;  15  Mees.  &  W.  526—528.)  The  mere  fact  of  a  person 
agreeing  to  become  a  member  of  a  provisional  committee, 
amounts  to  no  more  than  a  promise  that  he  will  act  with 
other  persons  appointed  or  to  be  appointed  for  the  purpose  of 
carrying  some  particular  scheme  into  effect.  But  if  he  au- 
thorizes his  name  to  be  inserted  in  a  particular  prospectus,  it  is 
a  question  for  the  jury  to  say  what  inference  a  reasonable 
man  would  draw  from  the  terms  of  the  prospectus.  If  it 
state  merely  the  names  of  the  provisional  committee,  and 
nothing  more,  that  circumstance  does  not  alter  the  liability, 
but  if  it  state  the  names  of  the  acting  committee  also,  the 
question  is,  whether  it  means  that  the  latter  are  to  take  the 
whole  management  to  the  exclusion  of  the  former,  or  that 
the  former  have  constituted  the  latter  their  agents  on  their 
behalf,  in  which  case  they  would  be  liable  for  contracts  made 
by  such  agents  ;  or  if  it  state  the  name  of  a  solicitor,  the 
question  would  be,  whether  it  meant  that  he  was  to  be  em- 
ployed by  those  of  the  committee  who  acted  or  was  already 
appointed  by  all  whose  names  were  mentioned  as  their  solic- 
itor, to  do  all  solicitor's  business  on  their  behalf,  and  a  fur- 
ther question  of  fact,  what  was  the  business  at  the  time  of 

[  '674  J    *the  contract  usually  transacted  by  solicitors  in  such  schemes 
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on  behalf  of  the  company,  and  so  as  to  the  secretary.  Such 
an  intended  aaaociation  is  not  a  partnership,  at  it  constitute* 
no  agreement  to  share  in  profit  or  loss,  being  formed  merely 
for  carrying  into  effect  the  preliminary  arrangements  for 
promoting  the  scheme.  Therefore,  in  an  action  against  a  pro- 
visional committee-man,  for  goods  supplied  to  the  order  of  the 
solicitor,  it  was  held,  that  the  law  will  not  imply,  from  the 
mere  fact  of  his  agreeing  to  be  one,  an  authority  given  by 
him  to  every  other  provisional  committee-man,  to  make  con- 
tracu  by  himself  or  the  solicitor,  nor  an  authority  to  the 
solicitor  to  make  them  on  behalf  of  the  committee.  But 
where  there  is  also  evidence  of  the  defendant  having  acted 
with  relation  to  the  proposed  scheme,  it  is  a  question  for  the 
jurv.  whether  by  his  consent  and  acts  he  has  in  fact  become 
a  provisional  committee-man,  and  has  authorised  the  solicitor 
or  secretary,  or  any  member  of  the  committee,  to  pledge  his 
credit  for  the  necessary  and  ordinary  expenses  in  forming  such 
•>  company,  and  if  so,  whether  the  work  was  done  and  credit 
given  on  the  faith  of  his  being  liable.  (Rcynell  v.  Lewis, 
\\  /  i  //.,;,A-i/i.t,  4  Huilw.  C.  351.) 

The  following  rules  on  this  subject  were  adopted  by  the 
Court  of  Queen's  Bench  : — 

In  actions  by  tradesmen  against  individual  members  of  a  Liability  to 
provisional  or  managing  committee  for  work  done  or  goods  u*de-m*«- 
supplied  to  a  proposed  company,  the  proper  question  'to  be 
decided  by  the  jury  is,  whether  the  defendant,  cither  per- 
sonally or  by  his  authorized  agent,  entered  into  a  contract 
with  the  plaintiff  for  the  goods  or  services  in  question. 
(Bailey  v.  Macattlay  ;  Same  v.  Pearson  ;  Same  v.  Brace- 
bridge ;  Dawson  v.  Hay  ;  Wilson  v.  Holden,  14  Jur.  80 ;  19 
L.  J.  Q.  B.  78 ;  18  Q.  B.  S15.)  A  party  by  merely  becoming 
a  provisional  committee-man,  incurs  no  liability,  but  his  con- 
senting to  become  so  may  be  important  if  it  be  shown  that  in 
so  doing  he  knew  of  and  authorised  the  incurring  of  ex- 
penses necessary  to  the  formation  of  the  company,  and  the 
goods  and  services  sued  for  were  so  necessary.  (76.)  A  per- 
son, by  acting  on  a  provisional  committee,  may  authorise  an 
agent  to  issue  orders  on  his  credit,  without  giving  or  in- 


1018  OF  RAILWAY  COMPANIES  PROVISIONALLY  REGISTERED. 

Liability  to   tending  to  give  him  any  direct  authority  to  that  effect,  and 
tradesmen.      ...  -111          i       -i    >•      i 

it  is  immaterial  whether  the  deiendant,  in  acting  as  he   did, 

intended  to  pledge  his  individual  credit,  or  whether  the 
plaintiff  knew  who  were  the  particular  persons  forming  the 
committee.  A  previous  authority  to  the  agent  to  contract 
on  his  behalf  may  be  inferred  from  the  subsequent  conduct 
or  admissions  of  the  defendant,  but  to  render  him  answerable 
by  reason  of  such  admissions  they  must  appear  to  have  been 
made  from  a  consciousness  of  a  legal  personal  liability  to  the 
plaintiff  in  respect  of  the  particular  demand,  and  not  merely 
from  a  desire,  by  paying  a  proportion  of  the  demand,  to 
prevent  litigation,  or  from  a  misconception  of  the  law  as  to 
the  liability  of  provisional  committee-men  merely  as  such. 
(76.)  If,  however,  it  should  appear  that  the  plaintiff  in 
supplying  the  goods,  and  performing  the  services,  looked 
[  *675  ]  *only  to  the  deposits  as  a  fund  from  which  payment  was  to 
be  made,  he  will  have  no  cause  of  action  against  individual 
members  of  the  committee.  (Ib. ;  see  post,  p.  680.) 

In  a  case  before  the  Exchequer  Chamber  it  appeared  that, 
in  an  action  of  assumpsit  by  surveyors  for  work  and  labor, 
against  two  of  the  provisional  committee  of  a  proposed  rail- 
way company,  the  following  direction  of  the  judge  to  the 
jury  was  held  to  be  correct,  viz.,  that,  before  they  found  a 
verdict  for  the  plaintiff,  they  must  be  satisfied  that  the  de- 
fendants did  themselves  personally,  or  by  their  agent  at  the 
time  actually  authorized  in  that  behalf,  employ  the  plaintiff 
to  do  the  work,  or  that  some  other  not  authorized,  but  as- 
suming to  act  for  the  defendants,  as  their  agents,  had  em- 
ployed the  plaintiffs,  and  that  the  defendants  had  afterwards 
been  informed  of  and  had  ratified  such  retainer.  (Nevins  v. 
Henderson,  5  Railw.  C.  684.) 

A  railway  company  having  been  formed,  the  secretary 
wrote  to  the  defendant  inviting  him  to  be  a  member  of  the 
provisional  committee,  to  which  he  wrote  a  letter  of  assent. 
His  name  was  then  published  as  one  of  the  provisional  com. 
mittee,  and  he  afterwards  presided  at  a  meeting  of  that  com- 
mittee. An  action  having  been  brought  against  him  for  the 
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nery  suj'i  ecretary,  it  was 

iry  was,  \vl.'-tli<M- 

i  such  things   ss 
•<sary  for  the  use  of  that  c 

1  he  was  lia'.le  f>r  the 

'.'tmbert, 

.ilw.  C.  808.)     Thr  question   was 

y  reason  <>f  bavin-.:   L' 

authority    to    the   secretary    «.f  the  (•••iiii-auy    t<>    pledge    his 
-.     Tin-  I'-ttrr  which  t'1  had  written  was  i 

as  to  orders   subsequent  to  its  date.     The 
is  a  <iue.-tion  •,['  iact  not  a  question  of  law.    The 
in  such  cases  are   called  on  to  infer   from  a  man's   con- 
duct that  he  gave  authority  to  another    to  pledge   his  credit 
Articular  things.     When  a  subscription  has  been  entered 
int. -it  \\"iiM  he-iuiie  :  sc  ;  for  if  A.  -ives  money   to 

ia:n  act.  tin-  natural  inlVrence  is,  that  B.  is    to 
spend  tli'  and  not]  \  'sm-dit.     But  if  A. gives 

B.  authority  to  do  something,  money  for 

he  may  pledge  the  credit  of  his   principal 
ich  particular  things  as  are  necessary  to  carry  on  the 
concern.     (76. )     In  tho  case  of  a  defen  ng  one  of  the 

i  ity  "f  the  committee  who   dissented   from  giving   the 
orders   upon   which   the  action   is   brought,  it    seems   that 
iefendant  would  be  exempt  in  such  a  case,  inasmuch   as 
be  gave   no    actual   authority    to   pledge    his   credit,  and 
could  be  no   implied    authority   as  he   dissented  from 
i'.'irnt-tt  v.  Ltunli'it.  \   Kailw.   C.  308;  see  p. 

••  defendant  was  a  me:  .1  committee 

of  a  projected  railway  scheme,  and  took  part  in  a  meeting 
on  the  9th  of  September,  at  which  A.  and  B.  were  ap- 
•pointed  engineers,  and  R.  8.  M.  secretary  to  the  company,  r 
B.  never  acted  as  engineer,  but  there  was  no  proof  that  his 
appointment  had  ever  been  revoked.  The  whole  engineer- 
ing work  was  done  by  A.  and  C.  At  a  meeting  of  the 
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Liability  to  board  (but  whether  at  the  above  mentioned  meeting,  or  ai 
tradesmen.  some  jater  period,  it  was  left  uncertain,)  the  defendant  said 
that  he  thought  the  solicitors  should  pay  the  engineers,  and 
be  repaid  their  advances  out  of  the  money  that  should  come 
[  676  J  in  from  the  shareholders.  The  names  of  any  individuals  as 
the  engineers  were  not  mentioned  during  the  meeting.  The 
defendant  attended  several  meetings  subsequent  to  the  first 
mentioned  meeting.  On  the  trial  of  an  action  by  A.  and  C. 
against  the  defendant  for  payment  for  their  works  as  en- 
gineers of  the  company,  in  order  to  show  that  C.  had  been 
appointed  one  of  the  joint  engineers,  the  plaintiffs  tendered  in 
evidence  the  following  letter,  written  and  sent  by  the  secre- 
tary to  C. : — "  Minute  of  the  board,  September  13th.  1845, 
Resolved  that  C.  be  requested  to  accept  the  office  of  joint 
engineer  to  this  line.  R.  S.  M.  Secretary.  Mr.  0.  was 
requested  to  communicate  this  resolution  to  C.  with  as  little 
delay  as  possible.  R.  S.  M."  The  plaintiffs  also  proposed 
to  read  in  evidence  the  following  entry  on  the  minute  book, 
in  the  handwriting  of  the  secretary,  whose  duty  it  was  to 
enter  in  the  book  minutes  of  the  proceedings  of  the  board  : — 
"Minute  of  the  board,  September  13th,  1845,  Resolved, 
that  C.  be  requested  to  accept  the  office  of  joint-engineer  to 
the  line."  There  was  no  signature  to  this  resolution,  though 
the  word  "  chairman  "  followed,  and  a  space  was  left  for  the 
chairman's  signature.  There  was  no  heading  stating  the 
names  of  any  persons  present  at  the  meeting,  nor  was  there 
any  independent  proof  that  any  meeting  of  the  board  took 
place  on  the  13th  of  September.  The  judge  rejected  both 
documents,  and  directed  a  verdict  for  the  defendant.  It 
was  held,  that  as  against  the  defendant  the  letter  of  the 
secretary  was  not  evidence,  as  there  was  no  proof  that  he 
had  a  general  or  special  authority  from  the  defendant  to 
write  to  A. ;  that  the  entry  in  the  minute  book  was  properly 
rejected,  as  it  did  not  sufficiently  appear  to  have  been  a  reso- 
lution adopted  by  the  board,  and  that  without  the  docu- 
ments there  was  no  evidence  at  all  to  go  to  the  jury.  (Ren- 
nie  v.  Wynn,  4  Exch.  691 ;  19  L.  J.  Exch.  2— Exch.  Ch.) 
In  an  action  by  engineers  against  a  provisional  committee- 
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nan,  the  pUin tiffs  baring  put  in  evidence  the  resolution  • 
of  the  committee  at  which  the  defendant  was  present,  the 
defendant  tendered  in  evidence  a  resolution  made  in  the  ab- 
sence of  the  plaintiff*,  to  the  effect  that  the  committee  were 
not  to  incur  any  personal  liability  :  it  was  held,  that  the 
evidence  was  receivable  for  the  purpose  of  showing  that  the 
committee-men  were  not  to  be  personally  responsible,  and 
that  such  member  was  not  to  hare  the  power  of  binding  the 
rest.  ( It  Clarkf,  19 1*  J.  Exch.  278 ;  5  Exch.  292.) 

A  member  of  a  provisional  committee,  who  first  takes 
pert  in  the  affairs  of  a  company,  so  as  to  make  himself  indi- 
vidually liable,  on  a  given  day,  does  not  thereby  make  him- 
"self  liable  for  services  performed  for  the  company  after  that  [  *677  J 
day,  where  the  order  was  given  before  it.  (Newton  v. 
Belcher,  12  Q.  B.  021  ;  G  Kailw.  Co.  88.) 

An  admission  by  him  of  his  liability  is  not  conclusive 
against  him ;  but  the  jury,  in  estimating  its  weight,  are  to 
take  into  consideration  the  circumstances  under  which  it  IB 
made,  aa  that,  when  it  was  made,  unfounded  opinions  pre- 
vailed respecting  the  extent  of  a  provisional  committee- 
man's  liability.  (/6.) 

The  general  doctrine  laid  down  in  Heane  v.  Rogers,  9  B. 
dc.  C.  577,  that  a  party  is  at  liberty  to  prove  that  his  ad- 
missions were  mistaken  or  untrue,  and  is  not  estopped  or 
concluded  by  them,  unless  another  person  has  been  induced 
by  them  to  alter  his  condition,  is  applicable  to  mistakes  as  to 
legal  liability  aa  well  as  to  mistakes  of  fact.  (Newton  v.  Lid- 
diard,  6  Bailw.  C.  42 ;  12  Q.  B.  925.)  It  was  questioned  in 
one  case,  whether  the  defendant's  admission  that  all  the  work 
had  been  done,  in  respect  of  which  the  action  was  brought, 
rendered  the  contents  of  the  prospectus  in  which  his  name 
appeared  as  a  member  of  the  provisional  committee  evidence 
against  him.  (Bailey  v.  MacatUay,  19  L.  J.  Q.  B.  73 ;  13 
Q.  B.  815.) 

In  an  action  brought  against  a  member  of  the  provisional  Liability  of 
committee  of  a  proposed  railway  company,  upon  a  contract  ProrU.>OMl 

9 

entered  into  by  a  committee  of  management  appointed  by  **  act*  of 

such  provisional  committee,  it  is  a  question  of  fact  for  the  "' 
VOL.  ti.        49 
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jury  to  determine  from  all  the  evidence  in  the  cause,  whether 
the  defendant  had  made  the  committee  of  management  his 
agents  for  the  purpose  of  pledging  his  individual  credit. 
All  the  difficulty  which  has  arisen  in  cases  of  this  nature 
has  been  from  forgetting  that  you  cannot  make  a  party 
liable  upon  a  contract  which  he  has  not  entered  into.  (Per 
Parke  B.,  Williams  v.  Pigott,  2  Exch.  201 ;  Law  J.  1848, 
Exch.  196 ;  5  Railw.  C.  544.) 

A  prospectus  issued  by  a  projected  rail  way  company,  gave 
the  names  of  a  provisional  committee,  and  also  of  a  com- 
mitteee  of  management,  and  one  of  the  clauses  of  the  pro- 
spectus empowered  the  committee  of  management  to  apply 
the  funds  of  the  company  for  all  the  expenses  incurred  in 
the  formation  of  the  company  :  it  was  held,  that  the  com- 
mittee of  management  were  not  thereby  empowered  to  pledge 
the  credit  of  the  provisional  committee  for  advertisements 
inserted  in  a  newspaper,  and  that  a  verdict  of  a  jury  to  this 
effect  was  right.  (Dawson  v.  Morrison^  Law  J.  1847,  C.  P. 
240  ;  5  Railw.  C.  62.) 

The  defendant  was,  by  his  consent,  a  member  of  the  pro- 
visional committee  of  a  projected  company.  According  to 
the  prospectus,  the  affairs  were  to  be  under  the  control  of  a 
managing  committee.  A  managing  committee  was  ap- 
pointed, and  then  the  provisional  committee  ceased  to  act. 
After  this,  the  solicitor  to  the  company,  who  had  been  ap- 
pointed by  the  provisional  committee,  gave  orders  for  the 
publication  of  advertisements.  In  an  action  against  the 
defendant  for  the  expense  of  inserting  these,  it  was  proved 
that  he  had  twice  attended  meetings  of  the  provisional  com- 
f  *678 1  *mittee,  but  that  he  was  not  on  the  managing  committee,  nor 
a  shareholder :  it  was  held,  that  these  facts  constituted  no 
evidence  for  a  jury,  of  the  defendant  having  authorized  the 
insertion  of  the  advertisements,  nor  of  his  liability.  (Cooke 
v.  Tanking  Q.  B.  936  ;  4  Railw.  0.  704.) 
The  author-  Where  an  authority  is  expressly  given  to  several  persons, 

itv  Driven 

must  be         with  no  stipulation  that   any  specified  number  shall   form  a 
quorum,    they  must  all  join  in   exercising  the    authority. 
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THe  defendant,  a  member  of  a  provisional  committee  of  a 
railway,  j.-ined  in  a  resolution  appointing  eight  specified 
persons  as  a  managing  committee,  who  were  authorized  to 
take  the  most  energetic  measures  towards  carrying  out  the 
•eh  s  we,  but  there  was  no  provision  that  any  number  lets 
than  the  whole  might  act :  it  was  held,  that  the  defendant 
was  not  bound  by  an  order  (within  the  scope  of  the  au- 
thority) given  by  six  only  out  of  the  whole  committee,  (lirmcn 
T.  Andrew,  Law  J.  1849,  Q.  B.  153.) 

A  clause  in  the  subscribers'  agreement,  empowering  the 
majority  at  any  meeting  of  not  less  than  five  directors  to  bind 
the  rest  and  the  company,  does  not  authorise  a  meeting  of 
three  to  do  so,  although  they  are  unanimous,  and  the  other 
directors  are  summoned  and  failed  to  attend.  (Ex  parts 
Morrison,  1  Do  G.  539;  llJur.  719;  Law  J.  1847,  Bank. 
11.) 

There  are  many  cases  in  which  works  are  done  and  ex-  Liability  to 
pauses  incurred,  preparatory  to  the  formation  of  a  company, 
as  for  instance,  where  a  committee  has  been  formed  and 
stops  are  taken  under  its  orders,  with  a  view  of  establishing 
a  railway  by  act  of  parliament.  Before  the  act  passes,  it  was 
said  by  Lord  Tenterden,  C.  J.,  (Money penny  v.  Hart  land, 
1  Car.  &  P.  852,)  that  the  surveyor  and  other  persons  cm- 
ployed  look  to  the  committee  or  body  of  adventurers  who 
first  employ  them,  but  after  the  passing  of  the  act,  it  must 
be  considered  that  they  look  to  the  company  or  persons  made 
liable  under  the  act.  So  that  in  such  a  case,  it  becomes  a 
question  for  the  jury  as  to  whom  credit  was  given.  In 
Kerridge  v.  Hessec,  (9  Car.  &  P.  200,)  it  had  been  proposed 
to  construct  a  railway  from  Not  tin -ham  to  London.  The 
plaintiff  had  been  on  the  3d  of  June,  1838,  appointed  secre- 
tary to  the  local  committee,  who  were  engaged  in  trying  to 
form  a  company.  The  defendant  became  one  of  the  com- 
mittee in  October,  1838,  whilst  the  plaintiff's  services  con- 
tinued. The  company  was  never  formed,  and  the  projected 
railway  was  given  up.  Anderson,  B.,  stated  to  the  jury, 
that  the  members  would  be  the  persons  liable  to  pay  the 
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Liability  to 
payment  of 
preliminary 
expenses. 


salaries  of  the  plaintiff,  unless  he  contracted  only  to  be  paid 
from  some  particular  fund,  and  not  to  look  to  the  committee 
for  payment.  The  real  question  in  the  cause  is,  whether  tho 
plaintiff  agreed  that  he  was  not  to  look  for  payment  from  the 
members  of  the  committee  individually ;  but  was  only  to  be 
paid  from  the  deposits  and  instalments  in  case  the  company 
should  be  formed. 

On  all  projects  of  this  kind  some  expense  must  be  in- 
curred before  many  members  join  the  concern,  such  ex- 
[  *6T9  ]  *pense,  if  the  scheme  proves  abortive,  will  fall  upon  the 
original  proj  ectors,  and  not  upon  those  who  advance  their 
money  on  the  faith  of  its  going  on.  (Nockells  v.  Crosby,  3 
B.  &  0.  822.) 

A  preliminary  association  was  formed  for  the  purpose  or 
establishing  a  joint  stock  company,  of  which  A.  was  named 
president  and  B.  vice-president.  They  both  signed  an  agree- 
ment to  subscribe  for  a  certain  number  of  shares,  and  to  pay 
a  deposit  of  5Z.  per  sfeare,  when  shares  to  the  amount  of 
50,OOOZ.  should  have  been  subscribed  for,  and  they  attended 
two  meetings  of  the  association.  The  company  were  never 
in  fact  formed.  C.  did  certain  work  at  the  request  of  the 
secretary  to  the  proposed  company.  In  an  action  by  C. 
against  A.  and  B.,  Tindal,  C.  J.  told  the  jury,  that  the 
question  for  their  consideration  was,  whether  the  work  in 
question  had  been  done  on  the  credit  of  the  two  defendants 
either  upon  an  express  or  an  implied  contract ;  that  a  con- 
tract might  be  implied  if  a  partnership  had  been  formed,  and 
the  defendants  were  members  thereof,  or  had  held  themselves 
out  to  the  world,  and  amongst  others  to  the  plaintiff,  as 
partners ;  and  after  observing  that  there  was  to  be  no  call 
till  the  50,OOOZ.  was  subscribed  for,  his  lordship  further  left 
it  to  the  jury  to  say  whether  any  company  had,  in  point  of 
fact,  been  formed.  The  jury  found  a  verdict  for  the  de- 
fendants. Upon  motion  for  a  new  trial  upon  the  ground  of 
misdirection,  and  that  the  verdict  was  against  evidence,  the 
court  refused  to  grant  a  rule,  as  the  case  had  been  left  to  the 
jury  previously,  in  accordance  with  those  rules  which  have 
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been  Uid  down  by  the  courts,  for  the  purpose  of  ascertain-  LU»»«i«ty  to 

j     ,,:...  •   '        ! 

ing,  in  the  CMC  of  a  prospective  joint  stock  company,  what 


parties  are  liable.     And  they  could  not  tee  how  the  jury  •«?•••••• 

eould  bare  arrived  at  any  other  conclusion  upon  the  evidence. 
il   -./%.  />,/*•«  o/  Argylc,  6  Man.  dt  G.  928  ;  7  Scott,  N.  R. 
885.) 

In  an  action  for  goods  supplied  by  the  plaintiffs  to  the 
directors  of  a  company,  on  the  order  of  a  secretary,  against 
the  defendant,  who  was  not  shown  to  have  interfered  in  the 
management  of  the  concern  beyond  having  been  once  at  the 
manufactory,  when  he  said  he  understood  the  nature  of  the 
works,  Parke,  B.,  said  the  defendant,  by  taking  shares  in 
the  speculation,  gives  authority  to  the  directors  to  bind  him 
by  their  contracts,  in  the  event  of  the  proposed  number  of 
shares  being  disposed  of,  and  the  proposed  capital  obtained. 
The  secretary  who  gives  the  order  to  tho  tradesman,  is  the 
party  primarily  liable  ;  the  directors  also,  who  give  the  order 
to  the  secretary,  may  be  liable.  A  third  party  may  become 
liable,  if  it  can  be  shown  that  he  has  authorized  the  act  of 
the  directors  in  making  the  contract.  But  by  proving  the 
defendant  to  be  an  original  subscriber,  unless  the  proposed 
capital  is  raised,  no  such  authority  is  shown.  (Pitchford  v. 
Davi*,  5  Mees.  &  W.  2.) 

In  an  action  against  a  party  as  a  member  of  a  projected 
company,  the  question  for  the  jury  is,  whether  the  defendant 
held  himself  out  as  a  person  intending  to  'pay  for  the  work 
•charged  as  articles  furnished  to  the  company.  And  where  f  ,fift0  , 
the  defendant  had  attended  meetings  for  the  purpose  of 
forming  the  company,  and  had  as  chairman,  put  resolutions 
carrying  out  that  purpose,  and  in  pursuance  of  which  the  work 
was  done,  or  the  articles  were  furnished,  these  acts  are  evi- 
dence from  which  a  jury  may  find  him  liable,  although  the 
company  was  never  formed  according  to  his  intended  consti- 
tution. In  this  case  Lord  Den  man,  C.  J.;  observed,  "  It 
may  be  proper  to  distinguish  between  acts  done  by  the  com- 
pany in  execution  of  their  project,  .  and  acts  done  by  those 
who  held  meetings  preliminary  to  the  erection  of  the  com- 
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pany.  In  the  former  character,  the  tradesman  may  be 
bound  to  show  that  it  was  so  created  according  to  the  an- 
nounced  terms  ;  he  might  have  no  right  to  separate  the 
••  I  statement,  in  a  prospectus,  or  any  similar  publication,  that 
the  defendant  meant  to  be  a  member,  from  the  accompany- 
ing statement  that  no  company  was  to  exist  till  a  certain 
capital  was  raised,  or  a  certain  amount  paid,  or  any  other 
condition  precedent  complied  with.  But  where  persons 
meet  to  prepare  the  measures  necessary  for  calling  the  society 
into  existence,  attendance  on  such  meeting,  and  concurrence 
in  such  measures,  may  be  strong  evidence  that  any  indivi- 
dual there  present,  and  taking  part  in  the  proceedings,  held 
himself  out  as  a  paymaster  to  all  who  executed  their  orders ; 
and  though  not  liable  as  a  member  or  a  shareholder,  yet  his 
declared  intention  to  become  the  president  or  a  member  in 
whatever  event,  or  to  take  a  share  under  any  conditions, 
may  be  material  evidence  to  show  that  he  authorized  con- 
tracts with  those  whose  services  were  required,  by  what  may 
be  called  the  constituent  body."  (Per  Denman,  C.  J.,  Lake 
v.  Duke  of  Argyll,  6  Q.  B.  478.) 

Contracts          A  party  who  undertakes  to  do  work  not  upon  a  contract 
there"beiif0n  w^  the  provisional  committee,  but  upon  the  chance  of  the 

available       scheme  succeeding  and  of  their  being  funds  of  the  company 

funds  of  the  ,          •  ,    i  i      ,.        i  -  » •      V  « 

company.      when  formed  available  for  the  payment  of  his  claim,  cannot 

recover  if  the  scheme  fails.  Whether  any  contract  is  made, 
or  on  what  terms  it  is  made,  must  depend  on  the  circum- 
stances of  each  case.  If  a  party  merely  speculates  on  the 
chance  of  being  paid,  taking  the  risk  whether  the  funds 
will  be  collected  and  appropriated  to  his  demand  or  not, 
there  is  no  contract.  If  he  does  work  on  the  orders  of 
another,  under  such  circumstances  as  that  it  must  be  pre- 
sumed that  he  looks  to  be  paid  as  a  matter  of  right  by  him, 
there  a  contract  would  be  implied  with  that  person — under 
most  circumstances  an  absolute  one,  under  some  a  con- 
ditional one,  provided  he  receives  funds  to  pay.  (Higgins 
v.  Hopkins,  6  Railw.  C.  78 ;  3  Exch.  163 ;  18  Law.  J.  Exch. 
113  j  see  Thomas  v.  Edwards,  2  Mees.  &  W.  215.) 
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a  meeting  of  the  provisional  committee  of  a  railway 
company,  after  certain  resolutions  appointing  the  engineers, 
the  solicitor  and  other  officers  of  the  company,  the  follow- 
ing  resolution  was  lastly  come  to  :  "That,  the  salaries  re- 
uvnerativo  of  the  above  officers  and  promoter  be  payable 
out  of  the  deposits,  and  that  the  provisional  committeee  be 
•held  not  liable  for  the  same."  At  that  meeting  A.  was  ap-  r  «ggj  •• 
pointed  engineer  to  the  company,  and  B.  being  a  provisional 
committee  man  and  also  in  the  acting  committee,  at  a  sub- 
sequent meeting  assented  to  the  above  resolutions ;  in  an 
action  for  work  and  labor  as  an  engineer  brought  by  A. 
against  B.  it  was  held,  that  the  last  resolution  absolved  B. 
from  all  personal  responsibility.  (Giles  v.  Smith,  11  Jur. 
834,  C.  P.) 

In  an  action  by  a  surveyor  against  one  of  the  managing 
committee  of  a  railway  company  for  surveying  the  line,  it 
appeared  that  the  plaintiff  was  employed  by  one  of  the 
committee,  and  which  appointment  was  ratified  by  a  reso- 
lution of  the  committee  at  which  the  defendant  presided. 
The  learned  judge  directed  the  jury  to  consider  whether 
the  defendant  could  have  meant  to  pledge  his  own  personal 
credit  or  the  funds  of  the  company :  it  was  held,  that  the 
direction  was  right  (Higgin*  v.  Hopkins,  6  Railw.  C.  75.) 
If  the  contract  was  that  the  defendant  should  pay  if  he  had 
the  funds  of  the  company,  and  he  had  received  them,  the 
conditional  contract  would  have  become  absolute,  and  the 
defendant  would  have  become  liable  in  indebitatus  assump- 
sit.  (7ft.) 

In  an  action  by  an  engineer  against  a  provisional  com- 
mittee-man of  a  railway  company,  it  appeared  that  at  a 
meeting  of  the  committee,  at  which  the  plaintiff  was  present, 
it  was  resolved,  "  that  the  provisional  committee  disclaim 
the  intention  of  taking  on  themselves  any  personal  respon- 
sibility as  regards  the  expenses  incurred,  or  to  be  incurred, 
in  or  about  the  company,  and  that  no  such  responsibility 
shall  attach  to  them."  At  another  meeting,  at  which  the 
plaintiff  was  also  present,  a  resolution  was  passed,  which 
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contained  a  statement  that  the  plaintiff  had  said,  "  that  he 
would  make  no  claim  for  his  services  until  there  should  be 
sufficient  funds  of  the  company  to  meet  any  demand  he 
might  be  entitled  to  make."  The  plaintiff  stated  in  a  letter, 
that  "he  never  understood  that  unless  the  project  were 
successful,  the  engineers  were  to  abandon  all  claim  ;  but  he 
did  understand,  that  the  individuals  comprising  the  com- 
mittee were  not  to  be  held  personally  liable."  At  a  subse- 
quent meeting  of  the  committee,  it  was  resolved,  "that  the 
committee  bind  themselves  to  be  answerable  to  the  extent 
of  1000/.,  to  be  applied  to  engineering  and  surveying  pur- 
poses." The  scheme  was  abandoned  and  deposits  to  the 
amount  of  4,168£.  which  had  been  received  by  the  com- 
mittee, were  returned  to  the  shareholders  :  it  was  held,  that 
the  defendant  was  not  responsible,  the  contract  being  that 
the  plaintiff  should  be  paid  out  of  such  funds  as  could  be 
properly  applied  in  satisfaction  of  his  claim,  and  there  were 
no  funds  of  that  description.  (Landman  v.  Entwistle,  7 
Exch.  632.) 


Undertaking      rj^g  soiicjtor  who  had  projected  and  at  his   own  expense 

by  solicitor  to  * 

look  to  funds  brought  forward  a   scheme  for  making  a  railway  entered 


of  company.  ^0  an  agreement  -with  the  persons  who  became  the  pro- 
visional committee  for  prosecuting  the  undertaking,  that  the 
[  *682  ]  *costs  and  expenses  should  be  paid  by  such  solicitor  and 
projector,  and  that  the  members  of  such  provisional  com- 
mittee should  not  be  personally  liable  to  him  for  such  costs 
and  disbursements,  but  that  the  same  should  be  paid  out  of 
the  fund  to  arise  from  the  deposits  to  be  paid  on  the  shares  : 
it  was  held,  that  this  agreement  was  not  illegal  as  between 
the  provisional  committee  and  the  shareholders  regarded  as 
trustee  and  cestui  que  trust,  inasmuch  as  the  trustee  was  en- 
titled to  be  indemnified  by  his  cestui  que  trust  in  respect  of  the 
costs  and  expenses  properly  incurred.  (Parsons  v.  Spooner, 
5  Hare,  102  ;  Law.  J.  1846,  Chanc.  155.)  It  was  questioned 
whether  the  contract  to  pay  future  costs  out  of  the  deposits 
was  illegal  as  between  the  solicitor  and  client,  attending  to 
the  fact  that  the  client  being  a  trustee,  might  properly  stip- 
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ulato  that  he  thould  not  be  personally  liable  for  the  costs 
to  be  incurred,  but  that  the  same  should  be  paid  exclusively 
Ml  of  the  trust  fund.  (fb.)  A  plaintiff,  a  solicitor,  was 


r™. 

the  promoter  of  a  railway  scheme  which  he  caused  to  be 
provisionally  registered,  and  at  a  public  meeting  made  a 
statement  of  the  steps  taken  by  him  with  reference  to  such 
•eheme.  At  this  meeting  certain  persons  were  nominated 
to  form  a  provisional  committee,  and  at  the  same  meeting, 
on  a  suggestion  by  the  chairman,  the  plaintiff  gave  an  in. 
demnit  v  to  each  of  the  provisional  committee-men  against 
any  personal  liability  in  respect  of  the  costs  of  prosecuting 
the  scheme  up  to  the  time  of  the  payment  of  the  deposits, 
and  undertook  that  he  would  pay  all  future  costs  and  look 
for  payment  thereof  out  of  the  first  assets  of  the  company 
received  by  way  of  deposits  or  otherwise,  and  the  committee 
agreed  that  he  should  receive  such  costs  out  of  the  deposits. 
The  deposits  were  paid  up  to  the  amount  of  50,0001.,  and 
shortly  afterwards  the  services  of  the  plaintiff  were  discon- 
tinued, whereupon  he  brought  in  his  bill  and  demanded 
payment  thereof  out  of  the  funds  in  the  hands  of  the  pro- 
visional committee.  A  small  amount  was  paid,  but  800/. 
and  upwards  remained  due  to  the  plaintiff,  which  the  com- 
mittee refused  to  pay,  whereupon  the  plaintiff  filed  his  bill, 
making  all  the  provisional  committee  parties  defendants 
thereto,  and  praying  the  declaration  of  the  court  that  tho 
deposits  were  effectually  charged  with  the  balance  due  to 
him,  and  that  he  was  entitled  to  an  equitable  lien  thereon 
for  the  same,  and  that  the  defendants  might  be  decreed  to 
pay  the  same.  The  defendants  demurred  to  the  bill  for 
want  of  equity  and  also  for  want  of  parties.  The  demurrer 
was  overruled  on  both  points,  with  costs.  (Parsons  v.  Spooner 
$•  other*,  4Railw.  C.  168.) 

Cases  have  occurred  in  which  provisional  committee-men  Indemnity 
have  been  indemnified  against  costs  by  a  solicitor.    The  ** 
plaintiff  agreed  to  allow  his  name  to  be  put  in  the  provisional 
committee  of  a  railway  company,  and  the  defendants  under- 
took to  hold  him  harmless  against  all  costs,  charges,  and 

expenses  that  then  had  been  or  might  hereafter  be  incurred 
VOL.  IL         50 
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in  and  about  the  formation  of  the  company,  their  meetings, 
advertising,  surveys,  and  other  expenses  of  carrying  out  the 
*company,  applying  for  an  act  of  parliament,  or  anything 
J  relating  thereto :  this  was  held  to  be  an  indemnity  against 
lawful  claims  only,  and,  therefore,  did  not  apply  to  the  costs 
incurred  in  the  defence  of  an  action  improperly  brought 
against  the  plaintiff  as  a  member  of  the  provisional  commit- 
tee, and  the  costs  of  a  chancery  suit  which  arose  out  of  the 
action.  (Lewis  v.  Smith,  Law.  J.  1850,  C.  P.  278.) 

Taxation  of      A  shareholder  and  member  of  the  managing  committee  of 
costs. 

a  provisionally  registered  railway  company  is  entitled  to  an 

order  on  petition  for  delivery  and  taxation  after  payment  of 
the  bills  of  the  solicitors  employed  by  such  committee.  A 
compromise  of  a  solicitor's  claim  for  costs,  if  effected  under 
circumstances  of  pressure  upon  the  client,  does  not  oust  the 
jurisdiction  of  the  court  to  tax  the  bills  upon  petition.  (Re 
Stephen,  2  Phill.  C.  C.  562  ;  4  Railw.  C.  723.) 

Delivery  of  ln  an  action  by  an  attorney  for  his  bill  of  costs  against  a 
provisional  committee-man  of  a  railway  company  to  prove  a 
delivery  of  the  bill,  under  the  6&  7  Viet.  c.  73,  s.  37,  the  plain- 
tiff proved  that  he  inclosed  his  bill  in  a  letter  to  the  solicitor  of 
the  company  and  sent  it  to  his  house,  and  that  the  bill  was 
afterwards  laid  before  two  meetings  of  the  provisional  com- 
mittee, at  one  of  which  the  defendant  was  present  :  this  was 
held  sufficient  proof  of  delivery.  (Eggington  v.  Cumber- 
ledge,  5  Railw.  C.  113 ;  1  Exch,  271.) 

Costs  of  serv-  Solicitors  in  London  were  appointed  to  a  projected  com- 
pany. Other  solicitors  were  appointed  as  local  solicitors, 
and  were  directed  to  prepare  the  notices  to  landowners,  and 
other  matters  connected  with  the  local  board.  Errors  were 
discovered  in  these  and  the  scheme  was  ultimately  abandoned. 
The  London  solicitors,  in  their  bill  of  costs,  charged  for  the 
preparation  of  these  notices,  and  the  taxing  master  allowed 
them.  The  claim  was  disallowed  by  the  court  until  it  should 
be  established  at  law,  and  the  solicitors  "  were  to  be  at  liberty' 
to  bring  such  action  as  they  might  be  advised.  (In  re  Bur- 
chell,  21  L.  J.  Chanc.  236.  See  Bulmer  v.  Gilman  4  Man. 
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A  0.  108,  M  to  negligence  in  giving  and  framing  notices.)  Tjr^iirf 
Provision  is  made  for  taxing  the  costs  and  expenses  to  be  Tato  bOb  im 
charged  by  parliamentary  agents,  attornies,  tolicitori  and  P**1  "•"l- 
others  in  respect  of  bills  subject  to  the   payment  of  fees  in 
parliament,  commonly  called  private  bills,  and  to  be  incurred 
in  complying  with  the  standing  orders  of  the  houses  of  par- 
liament relative  to  such  bills,  and  in   preparing,  bringing  in 
and  carrying  the  same  through,  or  in  opposing  the  same  in 
the  houses  of  parliament.    The  stat.  10  &  11  Viet  c.  69, 
provides  for  the  taxation  of  such  bills  in  the  house  of  Com- 
mons, and  the  12  &  13  Viet.  c.  78,  provides  for  the  taxation 
of  such  bills  in  the  House  of  Lords.   The  enactments  in  both 
statutes  are  in  most  respects  verbatim  the  same.  t^ur7 

The  plaintiff,  who  was  a  shareholder  in  a  projected  railway  •gun*  one 
company,  but  who  had  refused  to  pay  100/.,  a  sum  fixed  by 


the  executive  committee  as  his  share  of  the  expenses  incurred,  **nce  of 
filed  his  bill  to  restrain  a  creditor  of  the  company  from  pro- 


scenting  an  action  at  law  against  him  to  recover  a  debt,  in      [  *684  ] 

Hill  stated  to  have  been  assigned  to  the  committee  in 
order  that  they  might  use  it  as  a  means  of  compelling  pay- 
ment of  the  100/.,  and  also  to  restrain  the  executive  com- 
mittee of  the  company  from  commencing  any  action  against 
him  or  parting  with  the  deposits  in  their  hands,  except  in 
payment  of  the  liabilities  of  the  company,  and  praying  that 
accounts  might  be  taken  of  the  assets   and  liabilities,  the 
plaintiff  offering  to  pay  what  might  properly  be  found  due 
by  him.    The  managing  committee  (all  of  whom,   together 
with  the  creditor,   were  defendants)  demurred  for  want  of 
equity  and  for  want  of  parties  :  it  was  held,  that  although  a 
plaintiff  may  have  a  good  defence  to  an  action  at  law,  he  is 
not  on  that  account  precluded  from  proceeding  in  equity  to 
restrain  the  action  ;  that  the  defendants  must  distribute  the 
assets  in  their  hands  in  discharge  of  the  liabilities  of  the 
company,  and  were  not  justified  in  attempting  to  extort  by 
means  of  an  action  an  arbitrary  sum  which  the  directors  had 
fixed  as  the  plaintiff's  share  of  the  expenses.    The  demur- 
rer was  overruled.  (Fernihougk  v.  Leader,  4  Eailw.  C.  878.) 
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Where  a  party  has  incurred  and  paid  costs  in  bringing 
actions  against  committee-men  to  recover  the  amount  of  his 
claim  at  the  request  of  another  committee-man,  he  may  re- 
cover such  costs  from  the  committee-man  at  -whose  instance 
he  sued,  under  the  common  count  for  money  paid.  (Bailey 
v.  Haines,  13  Q.  B.  816.) 

A.,  being  a  provisional  committee-man  of  a   provisionally 

... 
registered  joint  stock  company,  was  called   on  by  a   com- 

m*ttee  aPP°inted  to  wind  up  the  affairs  of  the  company  to 
contribute  his  share  towards  the  expenses.  On  his  declining 
to  do  so,  they,  by  arrangement  with  a  creditor  of  the  com- 
pany, brought  an  action  against  A.,  in  the  name  of  the  cred- 
itor, for  the  amount  due  to  the  latter.  A.  then  filed  his  bill 
and  obtained  an  injunction  to  restrain  the  proceeding  at  law. 
On  the  coming  in  of  the  creditor's  answer,  admitting  the 
above  facts,  but  stating  that  the  committee  who  were  suing 
in  his  name  would  guarantee  A.  from  all  liability  on  his 
contributing  75Z.,  being  his  proportion  of  the  expenses  of  the 
company,  the  court  continued  the  injunction  on  the  terms 
of  A.  bringing  that  amount  into  court.  (Cutts  v.  Riddle, 
1  De  Gex  &  S.  226.) 

Provisional  committee-men,  promoters,  and  others  who  are 
sued  for  debts  due  from  the  companyj>rovisionally  registered, 
are  entitled  to  plead  in  abatement  the  non-joinder  of  other 
persons  jointly  liable  as  co-defendants.  See  3  <fc  4  Will. 
4,  c.  42,  s.  8.  The  Common  Law  Procedure  Act,  1852, 
contains  some  important  provisions  with  respect  to  the 
joinder  of  parties  to  actions,  and  to  pleas  in  abatement.  (15  & 
16  Viet.  c.  76,  ss.  34  —  40.)  The  plea  in  abatement  has  in 
many  cases  been  attended  with  difficulties,  because  the  de- 
fendant must  show  in  the  plea  the  names  of  all  the  persons 
with  whom  he  was  joined  as  a  co-contractor,  and  if  any  one 
of  them  has  left  this  country  he  cannot  comply  with  the 
statute  3  &  4  Will.  4,  c.  42,  s.  8,  in  stating  that  he  is  resident 
within  the  jurisdiction  of  the  court.  The  statute  3  &  4 
-  4,  c.  42,  s.  8,  requires  that  a  plea  of  abatement  for  the 


non-joinder  of  a  co-defendant  shall  be   verified  by  an  affi- 
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davit,  in  which  the  residence  of  such  person  shall  he  stated 
with  convenient  certainty :  it  was  held,  that  the  word  "  resi- 
dtnee  "  in  this  statute  meant  "  home "  or  "  domicile,"  and 
therefore  that  an  affidavit  stating  the  residence  of  A.  to 
be  at  a  house  which,  with  the  furniture,  belonged  to  him, 
though  it  was  then  in  the  occupation  of  a  friend  till  his  re- 
turn from  abroad,  where  he  was  then  travelling  for  a  few 
months  for  the  benefit  of  his  health,  sufficiently  complied 
with  the  act.  (Lambe  v.  Stnythe,  4  Railw.  C.905 ;  15  Mees. 
<k  W.  433.) 

A  pica  in  abatement  of  the  non-joinder  of  co-contractors 
resident  within  the  jurisdiction  of  the  court,  alleging  that 
the  contract  was  made  with  the  defendant  and  such  resident 
co-contractors,  and  also  with  other  co-contractors  resident 
without  the  jurisdiction  of  the  court,  is  bad ;  the  statute  3  &  4 
Will.  4,  c.  42,  s.  8,  requiring  the  defendant  to  state  in  his 
plea  that  all  are  resident  within  the  jurisdiction,  and  to 
verify  the  residence  of  all  by  affidavit.  (Joll  v.  Lord  Cur- 
zon,  4  C.  B.  249.) 

Where  separate  actions  were  brought  for  the  same  demand 
against  two  several  defendants,  it  was  decided  that  one  de- 
fendant cannot  plead  the  existence  of  the  other  suit  in  abate- 
ment of  the  action.  (Henry  v.  Goldney,  15  Law.  J.  N.  S. 
298,  Exch. ;  15  Mecs.  <fc  W.  494.) 

Attempts  have  been  made  to  relieve  provisional  committee-  Sereral  •e- 
men  from  a  mutiplicity  of  actions.    A  plaintiff  had  brought  ^      ;  r  ^  , 
eleven  separate  actions  for  the  same  cause  of  action  against  not  stayed, 
eleven  members  of  a  provisional  mil  way  committee,  but  the 
court  refused  to  stay  the  proceedings  in  each  of  the  actions, 
except  such  one  as  the  plaintiff  should  elect.     In  this  case 
Afau/e,  J.,  observed,  "The  plaintiff  makes  a  demand   for 
which  several  persons  might  be  differently  liable.     He  may 
have  a  difficulty  in  showing  that  they  are  all  jointly  liable, 
and  cannot  therefore  safely  so  sue  them ;  and  he  has  a  right 
against  each  separately,  subject  to  the  defendants'  right  to 
plead  in  abatement  the  non-joinder,  which  the  defendant  say, 
and  probably  with  truth,  they  cannot  in  this  case  exercise. 
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The  plaintiff,  therefore,  having  a  demand  against  eleven, 
and  knowing  that  he  may  fail  against  some,  brings  his  action 
against  each.  The  justice  of  the  case  is,  that  the  plaintiff 
should  be  allowed  to  enforce  his]  demand  against  as  many  of 
the  joint  contractors  as  he  can,  and  to  get  from  each  as  much 
as  he  may  be  able,  until  his  demand  is  satisfied."  ( Giles  v. 
Tooth,  Law.  J.  1847,  C.  P.  3;  3  C.  B.  665 ;  4  Railw.  C. 
678.) 

Where  separate  actions  were  brought  by  the  same  plain- 
tiff against  several  members  of  the  provisional  committee, 
for  work  done  for  a  railway  company,  a  judge's  order  to 
stay  proceedings  in  all  but  one  made  on  the  plaintiff's  refusal 
to  elect  on  which  he  could  proceed,  was  rescinded  by  the 
court.  (Newton  v.  Belcher,  9  Q.  B.  612.)  In  the  same 
case  the  action  against  one  defendant  having  been  tried,  and 
*a  rule  nisi  granted  for  a  new  trial,  on  a  ground  involving 

[*AQ£?  1 
D  J    the  amount  to  be  ultimately  recovered  in  it,  the   court  re- 
fused to  stay  proceedings  in  an  action  against  another  of  the 
defendants  until  the  first  was  determined.     (76.) 

Proceedings       Two  separate  actions  had  been  brought  against  two  joint 

recovery  in   contractors  in  respect  of  the  same  demand,  and  the  debt  and 

one  action.     costs  in  one  action  had  been  paid.     A  judge  at  chambers  made 

an  order  staying  the  proceeding  in  the  other  action  without 

costs :  and  the  court  refused  to  rescind  or  vary  the  order. 

(Newton  v.  Blunt,  3   C.  B.   675 ;    4  Dowl.   &  L.  674  ;  5 

Kailw.  C.  29.) 

B.  brought  separate  actions  against  M.  and  H.,  two  mem- 
bers of  the  committee  of  management  of  a  railway  com- 
pany, for  a  debt  from  the  company,  for  which  M.  and  H. 
were  jointly  liable,  though  different  evidence  was  requisite 
to  prove  the  liability  of  each.  B.  obtained  a  verdict  against 
H.,  but  M.  had  a  verdict  in  his  favor,  although  a  rule  for  a 
new  trial  was  in  this  case  granted,  after  which  M.  paid  the 
whole  debt  and  the  costs  of  the  action  against  himself,  which 
payment  included  a  further  sum  than  that  to  which  H.  was 
liable  :  it  was  held,  that  a  judge's  order,  staying  proceedings 
in  the  action  of  B.  against  H.  before  judgment  had  been 
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jjgptd  without  payment  of  cost*,  was  properly  made.  (Bailey 
/Amu*,  15  Q.  B.  688.) 

The  plaintiffs  baring  brought  separate  actions  against 
two  directors  of  a  railway  company  for  the  same  amount 
and  the  defendant  in  the  one  action  having  paid  into  court 
a  sum  of  800/.,  the  court  allowed  the  defendant  in  the  other 
n  to  plead  payment  into  court  of  the  300/.,  without 
actually  paying  it  in.  (Rendel  ?.  Malleson,  5  Railw.  C. 
146;  16  M.  dtW.  828.) 

Where  the  affairs  of  a  railway  company  have  been  re-  Buying  pro. 
ferred  to  the  master  under  the  winding-up  acts,  the  court  2j£ronlar  to 
will  stay  the  proceedings  against  one  of  the  provisional  com-  win J  UP 
mittee  for  a  debt  due  by  the  company  until  the  plaintiff  shall 
have  proved  his  claim  before  the  master,  though  the  appli- 
cation be  not  made  until  after   execution,  it  having  been 
sworn  and  not  denied  that  the  debt  in  question  was  a  debt 
of  the  company.     (MacGregor  v.  Keiley,  6  Railw.  C.  208 ; 
4  Exch.  801.    See  11  &  12  Viet.  c.  45,  s.  78.) 

A  creditor  who  had  sued  a  contributory  to  and  shareholder 
in  a  joint  stock  company,  and  has  had  his  action  stayed 
under  the  73d  section  of  11  &  12  Viet.  c.  45,  until  after  the 
plaintiff  shall  have  made  or  exhibited  proof  of  his  debt  or 
demand  before  the  master  in  chancery,  may,  upon  the  allow- 
ance of  such  proof  by  the  master,  and  without  any  further 
step,  proceed  with  his  action.  (Prescott  v.  Hadow,  5  Exch. 
727  ;  20  L.  J.  Exch.  18.  See  M'Kenziev.  Sligo  and  Shan- 
non Railw.  Co.,  17  Jur.  288.)  The  73d  section  of  the  11 
&.  12  Viet  c.  45,  which  empowers  the  court  in  which  certain 
actions  are  brought  to  stay  proceedings  after  the  first  ap- 
pointment of  the  official  manager  of  a  joint  stock  company 
does  not  extend  to  a  case  where  an  interim  manager  is  ap- 
pointed. (BrelteU  v.  Dawes,  7  Exch.  307  ;  16  Jur.  274 ; 
•J  1  Law.  J.  Exch.  94.)  It  was  questioned  whether  proceed-  I  * 
ings  could  be  stayed  under  that  section  after  the  issuing  of 
a  fi.  fa.  under  which  the  defendant's  goods  had  been  seized, 
but  not  sold.  (76.) 
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The  11  &  12  Viet.  c.  45,  s.  50,  which  enacts  that  after  the 
F  687  I  appointment  of  an  official  manager  for  winding-up  a  com- 
pany, all  actions  to  be  commenced  against  the  company  may 
be  commenced  against  the  official  manager,  applies  only  to 
actions  against  the  company  qua  company,  and  not  to  actions 
against  one  or  more  members  of  the  company.  (Bradshaio 
v.  Earl  Londesborough,  2  Pr.  R.  560  ;  16  Jur.  171 ;  21  Law 
J.  C.  P.  17.) 

Provisional  It  has  been  already  stated  that  a  provisionally  registered 
wher^'liable  railway  company  comes  within  the  Winding-up  Acts  of  1848 
as  contribu-  and  1849,  ante,  p.  654.  It  remains  to  state  some  of  the  nu- 
the Winding-  merous  cases  which  have  occurred  as  to  the  liability  of  pro- 
up  Acts.  visional  committee-men  to  be  treated  as  contributories  under 
those  acts. 

The  cases  of  Reynell  v.  Lewis  and  Wyld  v.  Hopkins  15 
Mees.  &  W.  517,  ante,  pp.  672 — 674,  and  many  other  cases 
which  have  been  since  decided  on  the  same  principle  (Barker 
v.  Stead,  3  C.  B.  946  ;  Bailey  v.  Haines,  19  Law.  J.  C.  P.  81 ; 
Wilson  v.  Holden,  15  Mees.  &  W.  577)  are  applicable  in 
determining  the  question  of  contributories.  The  obligation 
to  contribute  is  a  legal  obligation,  and  may  be  enforced  by 
action  at  law,  though  far  more  conveniently  in  equity,  and 
in  the  case  of  several  persons  jointly  contributing  for  their 
common  benefit,  arises  from  an  implied  contract  on  the  part 
of  every  joint  contributor  to  pay  his  share  of  the  joint  ex- 
pense. The  mere  fact  of  being  on  the  provisional  committee 
does  not  make  a  party  to  be  a  joint  contractor  with  those 
who  act  and  make  contracts.  Therefore  a  party  is  not  liable 
as  a  contributory  by  consenting  to  have  his  name  placed  on 
a  provisional  committee  and  inserted  in  the  usual  advertise- 
ments, if  he  has  never  acted  as  a  member  of  the  committee, 
nor  done  any  act  except  authorizing  his  name  to  be  put  on 
the  list.  (Ex  parte  Cottle,  Re  Wolverhampton,  $*c.  Railw. 
Co.,  2  Hall  &  T.  382  ;  2  Mac.  <fc  G.  185  ;  6  Railw.  C.  324 ; 
2  H.  L.  C.  647  ;  Carmichael'scase,  17  Sim.  165.)  A  person 
becomes  liable  as  a-  contributory  in  respect  of  the  contract 
he  has  entered  into,  not  in  respect  of  assuming  a  particular 
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character,  as  provisional  committee-man.     The  question  of 
contract  depends  upon  the  facts  of  the  case,  not  merely  on 

the  party  l>ciii£  ii  nal  committee-man,  an<l   tln-n  the 

only  question  of  law  will  be,  whether  there   is  evidence  to 
•  thrjur.  :  1«T    wlu-tln-r  :i  contract  has  been 

proved  ;  for  whether  it  has  or  has  not  is  matter  of  fact,  and 
to  bo  r  of  fact.     (Per  Lord  Campbell,  C.  J.f 

Bright  v.  iluttun,  .ill.  !  1.)     (1) 

( I )  The  proviuioual  directors  of  a  projected  railway  company  pur- 
suant to  a  resolution,  transmitted  a  circular  letter  to  M.,  amongst 
others,  by  which  they  undertook  to  return  to  the  subscribers  the 
whole  deposit  in  case  they  should  not  bo  able  to  obtain  their  act  of 
parliament.  On  the  faith  of  this  letter,  31.  subscribed  fur  shares 
and  paid  the  deposit  and  executed  the  subscriber's  agreement,  a 
deed  under  seal,  which  contained  a  covenant  by  the  subscribers  to 
pay  the  expenses  of  the  provisional  directors,  whether  the  act 
passed  or  not  The  company  failed  to  obtain  their  act,  and  it  was 
ultimately  ordered  to  be  wound  up.  M.  was  placed  upon  the  list 
of  contributories;  and  the  master  made  a  general  call  upon  all  the 
contributories,  for  the  purpose  of  defraying  the  expenses  of  the 
company.  The  Vice  Chancellor  refused  to  discharge  that  call 
against  M.  I/f/d,  upon  appeal,  discharging  the  order  against  M., 
that  the  provisional  directors,  by  sending  that  letter  to  M.,  had  as 
between  themselves  and  M.  rendered  themselves  primarily  liable 
to  the  expenses;  and  that  the  call  ought  to  be  made,  in  the  first  in- 
stance, exclusively  against  those  primarily  liable  except  in  the  case 
where  they  were  confessedly  insolvent,  or  there  was  difficulty  in  re- 
covering the  money  from  them.  (In  re  The  Dover  and  Deal  Railw. 
Co.;  Exparte  Mawatt  and  Elliott,  19  Eng.  Law  and  Eq.  414. 

The  legal  liability  of  a  party  is  the  measure  of  his  equit-  No  equitable 
able  liability.     The  question  to  be  decided  in  determining 
whether  a  party  is  to  be  treated  as  a  contributory  to  the  ex- 
penses  incurred  in    endeavoring    to   form   a  company    is, 
whether  such  party  authorized  the  person  by  whom  the  ex- 
peqses  'were  incurred  to  incur  them  on  his  account.     If  he    r  »/»««  i 
diil,  then  he  is  liable  to  contribute ;    if  he  did  not  then  he  is 
not  liable.     In  seeking  to  make  parties  liable  to  the  prelimin- 
ary expenses  by  reason  of  their  dealings  with  the  promoters 

VOL.  II.  51 


1038  OP    RAILWAY   COMPANIES    PROVISIONALLY    REGISTERED. 

No  equitable  of  the  scheme    the  liability,  if  it  exists,  is  a  legal   liability; 

distinguished  there  is  no  equitable  liability  as  distinguished  from  the  legal. 

from  fegal.     (EX  parte  Maudslay,  6  Railw.  C.  350  ;  Norris  v.  Cottle,  6 
Railw.  C.  335,  336  ;  Bright  v.  Hutton,  3  H.  L.  C.  394.) 

In  Hutton  v,  Upfill,  6  Kailw.  C.  338 ;  2  H.  L.  C.  674, 
it  was  decided  that  the  two  facts  of  a  party  having  by  his 
own  choice  been  appointed  a  provisional  committee-man  and 
accepted  shares  in  the  company  in  that  character,  taken  in 
union  with  each  other  rendered  him  liable  as  a  contributory, 
although  he  had  not  paid  any  deposit  nor  attended  any 
meetings,  or  in  any  manner  intermeddled  with  the  affairs  of 
the  company.  Lord  Cranworth,  in  a  subsequent  case,  con- 
fessed to  have  great  difficulty  in  understanding  the  principle 
of  the  decision,  but  presumed  it  to  be  that  when  a  provisional 
committee-man  accepts  shares  in  that  character  he  must 
thereby  be  taken  to  have  given  authority  to  the  other  mem- 
bers of  the  committee  to  incur  expenses  on  his  account  in 
forming  the  company.  (Ex  parte  Maudslay,  6  Railw.  C. 
357.)  The  judges  who  were  consulted  in  a  recent  case  in 
the  House  of  Lords  have  expressed  their  opinion  that  the 
evidence  of  a  man  being  a  provisional  committee-man,  and  of 
his  having  shares  allotted  to  him  by  his  own  consent  or  at 
his  request,  would  not  be  sufficient  to  warrant  a  verdict  in 
an  action  at  law  brought  by  a  creditor  against  him  on  the 
employment  of  the  managing  directors  for  work  done  neces- 
sary for  obtaining  an  act  of  parliament.  (Bright  v.  Hutton 
3  H.  L.  C.  385—387;  see  MarkweWsca.se,  5  De  G.  &  S. 
528.) 

A.  was  a  member  of  the  provisional  committee  of  a  pro- 
jected railway  company  which  had  been  provisionally  regis- 
tered and  the  affairs  of  which  were  put  under  the  authority 
of  a  managing  committee.  He  accepted  shares,  and  paid  a 
deposit  on  them,  but  he  did  no  further  act.  The  scheme  was 
abandoned :  it  was  held  that,  on  these  facts,  he  was  not  liable 
to  a  creditor  for  business  done  under  the  orders  of  the  man- 
aging committee  towards  completing  the  projected  under- 
taking, and  converting  the  association  into  a  regular  com- 
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pany,  Mid  consequently  he  was  not  liable  as  a  contributory 
voder  the  Joint  Stock  Companies   Winding  up  AcU,  1848 

( liriifht  v.  I  lull**,  8  II.  k  C.  341.) 
The  attendance  at  meetings  of  the  provisional  committee 
makes  no  difference  whatever  in  principle ;    tb<  i  in  K 

every  ease  being,  not  what  meetings  a  committee-man  has  meeuc«. 
attended    but  what  acts  ho  has  authorised  to  be  done. 

ut  a  meeting  proves,  in  general,  that  the  party  so 
•Mending,  is  a  member  of  the  body  assembled,  but  it  proves 
no  more.  I  f,  indeed,  any  act  is  done  by  the  meeting,  the 
instances  may  be  such  as  to  warrant  the  presumption, 
that  what  was  done  was  the  act  of  every  person  present. 
8«oh  may  be  the  fair  inference  under  some  circumstances  ;  it 
•may  be  a  very  unreasonable  one  under  others.  No  one  pre- 
sent at  such  a  meeting  is  bound  by  any  resolution  to  which  r«3gg  i 
he  does  not  expressly  or  impliedly  assent.  A  party  who  has 
left  a  meeting  before  any  resolution  is  finally  come  to  is  not 
bound  by  it.  A.  consents  to  his  name  being  placed  on  a 
provisional  committee  of  a  railway  company,  subject  to  his 
approval  of  the  line,  and  so  that  he  should  be  held  free 
from  all  liabilities.  His  name  having  been  put  on  the  list, 
he  attended  two  meetings  of  the  provisional  committee,  at 
the  latter  «>f  which  a  managing  committee  was  appointed ; 
but  A.  left  the  meeting  before  the  resolution  was  passed. 
Uis  name  was  afterwards  withdrawn  at  his  request:  it  was 
held,  that  under  these  circumstances,  and  independently  of 
the  stipulation  in  his  original  consent,  he  was  not  liable  as  a 
contributory,  and  that  the  fact  of  his  having  contributed  65/. 
when  threatened  with  actions  by  creditors  of  the  company, 
did  not  vary  the  case,  as  such  payment  was  evidently  made 
causa  pads,  and  under  protest.  (Ex  parte  Roberts,  Re 
Direct  Exeter,  fc.  Railw,  Co.,  2  Hall  &,  T.  891 ;  2  Mac.  & 
G.  192 ;  see  Ex  parte  Be f  ley,  2  Hall  <fc  T.  375 ;  2  Mac.  & 
G.  176.)  The  appellant  had  attended  the  meeting  of  the  pro- 
visional committee  of  a  provisionally  registered  railway  com- 
pany,  but  took  no  part  in  its  proceedings,  andlexpressly  de- 
sired that  his  name  might  not  be  inserted  in  the  books  of  the 
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Effect  of  at-   company.     Afterwards,  upon  threats  of  his  name  being  given 

meeting        UP  *°  ^ne  creditors  of  the  company  in  order  that  he  might  be 

sued  for  its  debts,  he  paid  under  protest  two  sums  of  157.  and 

507.  demanded  from  him,  to  the    credit  of  the   company,  as 

r  «*7i  1     kis  proportion  of  certain  contributions  required  from  all  the 

members  of  the  provisional  committee ;  it  was  held,  that  the 

appellant  was  not  a  contributory.     (Ex  parte  Hall  3  De  G. 

&  S.  214;  14  Jur.  909  ;  19  L.  J.  Ch.  386.) 

A.  B.  consented  to  become  one  of  the  provisional  commit- 
tee of  a  projected  company,  and  was  nominated  as  such 
accordingly.  He  shortly  afterwards,  however,  desired  his 
name  to  be  withdrawn  from  the  committee,  and  declined  to 
take  any  shares  in  the  company.  This  request  was  acceded 
to  ;  but,  through  the  neglect  of  the  secretary,  no  communi- 
cation was  made  to  A.  B.  on  the  subject,  and  his  name,  in 
fact,  continued  on  the  list  of  the  provisional  committee.  It 
being  found  impracticable,  to  establish  the  proposed  company, 
the  project  was  ultimately  abandoned.  Up  to  this  time, 
A.  B.  had  not  attended  any  meetings,  or  done  any  other  act 
than  above  mentioned.  Subsequently,  however,  to  the  aban- 
donment of  the  project,  he  attended  meetings  of  the  commit- 
tee, and  paid  certain  sums  in  order  to  free  himself  from  lia- 
bility :  it  was  held,  that  the  acts  done  by  A.  B.  previously 
to  the  abandonment  of  the  scheme  neither  rendered  him  per- 
sonally liable  to  the  creditors  of  the  company,  nor  liable  to 
indemnify  the  other  members  of  the  committee ;  and  that  no 
liability  arose  in  either  of  these  respects  in  consequence  of 
the  acts  done  subsequently,  inasmuch  as  they  appeared  to  be 
done  in  ignorance  of  the  fact,  that  his  application  to  have  his 
name  withdrawn  from  the  provisional  committee  had  been 
*acceded  to.  (Ex  parte  Bcsley,  3  Mac.  &  G.  287  ;  20  Law 
[  *690  ]  J.  Ch.  385  ;  15  Jur.  523.) 

T.,  a  member  of  the  provisional  committee  of  an  abortive 
railway  scheme,  attended  a  meeting  of  that  committee,  at 
which  a  committee  of  management  was  appointed,  who  in- 
curred debts  which  the  funds  of  the  company  were  insuffi- 
cient to  pay.  At  a  subsequent  meeting  of  the  provisional 
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ounmitt.  ••.  .it  \\i,i.  ':,  T.  .in.  •!><!.  ••!.    \i.<-  .-..minut.  •••  -i 

•Mi  reported  that  they  had  incurred  surh  debts,  and    that 

according  to  an  opinion  taken,  all  the  members  of  the  pro- 

•  '/  IM  ' 
visional  commit  tee  were  liable  for    ()><•   debts   so   incurred      l 

,  rt'Mol  11  tions  were  passed  adopting  tin-   n-|»ort,  and  ar- 
ranging,  by  a  rateable   <  >n,   f»r   payment  of  the 

debts.  T.  was  at  such  meetings  appointed  a  member  of  a 
finance  committee  to  arrange  for  the  payment  of  the  di-l.ts  of 
the  company,  and  was  active  in  such  committee  ;  and  he 
contributed  several  sums  towards  liquidating  the  debts.  The 
master,  in  winding  up  the  affairs  of  the  company  under  the 
winding-np  acts,  placed  T.'s  name  on  the  list  of  contributo- 
ries  :  it  was  held,  that  T.  was  not  a  contributory.  (  Tanner's 
oue,  5  De  G.  dt  S.  182;  1C  Jur.  214;  21  L.  J.  Cb.  212.) 

A  provisional  committee-man  of  a  provisionally  registered  Conditional 

'  acceptance 

railway  company,  on  the  9th  October,  1845,  wrote  to  the  Or»ham. 
secretary,  in  answer  to  an  inquiry  made  by  the  latter,  as  fol- 
lows :  "  I  should  wish  to  have  100  shares  reserved  for  me." 
Nothing  further  took  place  till  the  21st  of  November,  when 
the  secretary  wrote  to  the  committee-man  as  follows  :  "The 
committee  of  management  are  of  opinion  that  the  payment  of 
the  deposit  should  be  no  longer  delayed  ;  they  therefore  re- 
quest that  you  will  be  so  good  as  to  pay  the  deposit  on  the 
100  shares  accepted  by  you."  On  the  27th  the  committee- 
man  replied  thus  :  "  Inform  me  whether  a  sufficient  amount 
of  deposits  has  been  paid  up  to  enable  the  company  to  go  to 
parliament  this  session,  and  if  all  the  provisional  committee 
have  paid  their  deposits.  Should  that  be  the  case,  I  shall 
not  hesitate  to  pay  also  ;  that  is,  upon  being  clearly  satisfied 
on  these  points  :"  it  was  held,  that  this  was  a  conditional 
acceptance  only,  and  the  condition  not  having  been  per- 
formed, that  the  committee-man  was  not  a  contributory. 
(Mainwar  ing's  case,  Re  E  cuter  n  Counties  Junction,  6fc. 
Railw.  Co.,  2  De  G.  Mac.  &  G.  66  ;  16  Jur.  892  ;  21  L.  J. 
Ch.416.) 

C.  had  been  a  member  of  the  provisional  and  of  the  exe- 
cutive committee  of  a  provisionally  registered  company,  and 


1042  OF  RAILWAY  COMPANIES  PROVISIONALLY  REGISTERED, 

a  party  to  resolutions  for  the  appointment  of  a  surveyor  &c., 
and  bad  consented  to  take  a  share  or  shares,  and  a  letter  of 
allotment  of  a  certain  number  was  sent  to  him.  He  had  also 
contributed  to  a  fund,  raised  after  the  abandonment  of  the 
undertaking,  for  defraying  the  expenses  incurred  by  the 
company.  On  these  grounds  the  master  placed  his  name 
on  the  list  of  contributories ;  but  as  there  was  no  distinct 
evidence  of  his  acceptance  of  shares,  or  that  expense  had 
been  incurred  in  consequence  of  the  resolutions,  or,  if  any 
I  "91  J  *expense  had  been  incurred,  that  it  remained  unliquidated, 
or  had  been  liquidated  by  those  who  were  entitled  to  call 
upon  him  for  contribution,  the  court  ordered  his  name  to  be 
struck  off  the  list,  but  gave  the  official  manager  liberty  to 
apply  to  the  master  to  restore  it,  if  he  could  show  that  the 
debts  remaining  to  be  discharged  were  debts  for  which  C. 
was  liable.  (Ex  parts  Carrick,  1  Sim.  N.  ST.  505  ;  15  Jur. 
645  ;  20  L.  J.  Ch.  670.)  The  judges  are  reported  to  have 
stated  that  they  considered  the  law  to  have  been  correctly 
laid  down  by  Lord  Cranworth  in  this  case.  (Bright  v. 
Button,  3  H.  L.  C.  369.) 

A.  became  a  member  of  the  provisional  committee  of  a 
projected  company,  which  was  never  completed.  He  signed 
the  agreement  required  by  the  Registration  Act,  7  &  8  Viet. 
c.  110,  ante,  p.  642,  pi.  5 ;  applied  for  100  shares,  under- 
taking to  accept  them,  if  allotted.  Instead  of  100  shares 
being  allotted  to  him,  he,  in  common  with  other  committee- 
men,  >vas  requested  to  take  up  twenty-five  ;  but  he  did  not 
take  them  up.  Having  then  been  called  upon  to  make  two 
successive  payments  amounting  to  105/.,  on  which  he  was 
assured  he  should  be  protected  from  the  claims  of  creditors, 
it  was  held  that  A.  was  not  a  contributory.  (Ex  parte 
Roberts,  Re  Wolverhampton,  Chester,  $*c.  Railw.  Co.,  1 
Drew,  204;  16  Jur.  681.) 

Apportion-  Five  individuals,  with  several  others,  were  members  of  the 
liability  of  managing  body  of  an  abortive  railway  company,  and  these 
directors  who  five  \yere  appointed  to  be  the  finance  committee,  with  power 
pLcTfunds.  for  any  three  of  them  to  sign  cheques,  which  were  to  be 
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eoanttrnigned  by  the  secretary.  These  fire  persona,  acting 
by  tli  •  >n  of  the  managing  Ixxly,  had  employed  the 

funds  of  the  company  to  a  largo  amount  in  baying  up  shares 
in  the  company.  The  master  charged  such  fire  persons  with 
the  monies  which  they  were  instrumental  in  applying  in  the 
purchase  of  those  shares :  it  was  lieM,  that  although  there 
had  teen  a  misapplu-ati  >n  <>f  tin-  fund*  of  tlie  company  by 
these  act  i.-rin^  that  they  hml  been  il.nc  under 

the  <i  -f  the  governing  Ixxly,  it    wu*    M  r    c  adi 

with  justice  that  the  m^K-  of  proceeding  should  be  of  So 
siuiji!.-  a  kin  I  as  the  master  had  adopted,  and  that  some  other 
coarse  must  he  found  to  enable  the  master  to  determine  what 
ought  The  court  discharged  the  master's  order, 

the  official  manager  to  debit  the  members  of  the 
finace  committee  with  certain  monies  which  had  been  ap- 
plied l*y  them  in  breach  of  the  trusts  reposed  in  them.  (Re 
London  and  llinn'ur^hnm  Extension,  ijre.  Railw.  Co.,  5De 
G.  &  S.  402 ;  see  Gay's  case,  Id.  122 ;  1  De  G.  M.  <fc  6. 
847  ;  ante,  p.  C.o7.) 

N  <  order  ought  to  bo  made  for  a  call  upon  contributories 
of  a  provisionally  registered  company,  on  account  of  the 
winding-up  of  the  company,  until  the  liabilities  of  the  con- 
tributories have  been  ascertained,  or  at  least  until  the  master 
has  ascertained  the  liability  of  the  contributories  to  the  costs 
in  respect  of  which  the  call  is  made  (Hunter's  case,  Re 
Direct  Birmingham,  $-c.  Railw.  Co.,  1  Sim.  N.  S,  435) ; 
•but  under  particular  circumstances  a  call  may  be  made  rate-  .  .fifi~  , 
ably  on  all  the  subscribers  who  have  executed  the  subscribers' 
agreement,  and  thereby  covenanted  to  pay  the  expenses  to 
be  incurred  in  the  formation  of  the  undertaking,  which  had 
become  abortive,  in  order  to  provide  a  fund  for  payment  of 
the  costs  incurred  by  the  official  manager  in  necessary  pro- 
ceedings for  windiug-up  the  company.  (Gay's  case,  Re 
London  and  Birmingham,  Extension,  4*c.  Railw.  Co.,  1 
De  G.  M.  &  G.  847 ;  5  De  G.  &  S.  122.)  (1) 

(1)  A  turnpike  company  failing  to  complete  their  road   within 
the  time  fixed  by  their  charter,  sold  the  laud  occupied  by  the  road 
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its  effect;  and  and  the  bridges,  toll  houses,  and  other   improvements   which   had 
advantage  of.  ^cen  ma(^e  thereon,  to  an  individual ;    and  it  was   held,  that  the 
charter  of  the  company  was  forfeited  and  their  existence  determin- 
ed by  this  sale,  and  that  the  property  was  vested  in  the   purchaser 

•* 
as  private  property,  and  could  not  be  taken  for  public  use  as  a  Cor- 

L  t)y~l  J     porate  Franchise.     (In  matter  of  Highways,  2  New  Jersey,  293.) 

Qucere,  would  not  the  same  principle  have  been  applied  to  a 
Railroad  Corporation  ? 

The  franchise  in  a  Railroad  built  by  a  Railroad  Corporation,  can- 
not be  sold  or  assigned  without  the  assent  of  the  power  which  grant- 
ed it,  it  is  a  mere  easement  and  not  a  subject  of  sale.  The  franchise 
will  not  pass  by  the  sale  of  the  road  itself,  nor  is  the  corporation  there- 
by dissolved,  although  it  might  be  the  ground  of  forfeiture.  ( Ar- 
thur v.  Commercial  and  Railroad  Bank,  9  Smedes  and  Marshall, 
394.) 

A  cause  of  a  forfeiture  of  a  charter  of  a  Corporation  cannot  be 
taken  advantage  of  collaterally  or  incidentally,  but  it  must  be  en- 
forced by  scire  facias  or  quo  ivarranto ;  and  until  the  government 
so  interferes,  the  franchise  continues.  (Hamilton  v.  Annapolis  fy 
Elk  Ridge  Railroad  Co.,  1  Maryland  Chan.  Decis.  107. 

So  long  as  the  charter  of  a  company  continues  in  existence, 
their  property  cannot  be  taken  from  them  upon  an  allegation  that 
it  was  acquiredby  an  abuse  of  their  chartered  privileges.  ( 2b.) 
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EDULES  referred  to  by  the  foregoing  Act,  8  &  9 
Viet  c.  16,  SB.  11, 14,  41,  46,  76. 


SCHEDULE  (A). 

Form  of  Certificate  of  Share  (a). 

"The Company." 

Number . 

T 1 1 is  is  to  certify,  That  A.  B.  of is  the  proprietor  of 

the  share  number  -  -  of  "  The  -  -  Company,"  subject  to 
the  regulations  of  the  said  company.  Given  under  the  com- 
mon seal  of  the  said  company,  the day  of ,  in  the 

year  of  our  Lord . 

(a)  See  ante,  s.  11,  p.  98. 

SCHEDULE  (B.) 
Form  of  Transfer  of  Shares  or  Stock  (6). 

I—   —  of  -  — ,  in  consideration  of  the  sum  of paid  to 

me  by of ,  do  hereby  transfer  to  the  said share 

[or  shares],  numbered  -  —  in  the  undertaking  called  u  The 
Company,"  [or  pounds  consolidated  stock  in  the  under- 
taking called  "  The  -  -  Company,"  standing  (or  part  of  the 
stock  standing)  in  my  name  in  the  books  of  the  company],  to 

hold  unto  the  said ,  his  executors,  administrators  and 

assigns  for  successors  and  assigns],  subject  to  the  several 
conditions  on  which  I  held  the  same  at  the  time  of  the  execu- 
tion hereof;  and  I  the  said do  hereby  agree  to  take  the 

said  share  [or  shares]  [or  stock],  subject  the  same  conditions. 
As  witness  our  hands  and  seals,  the  -  —  day  of— 

(6)  See  ante,  B.  14.  p.  101. 
VOL.  u.          62 
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[  *694  ] 

'SCHEDULE  (C). 

Form  of  Mortgage  Deed  (c). 

«  The Company." 

Mortgage,  number .  £ . 

By  virtue  of  [here  name  the  special  act],  we,  "  The 


Company,"  in  consideration  of  the  sum  of pounds  paid 

to  us  by  A.  B.  of ,  do  assign  unto  the  said  A.  B.,  his 

executors,  administrators  and  assigns,  the  said  undertaking, 
[and,  (in  case  such  loan  shall  be  in  anticipation  of  the  capi- 
tal authorized  to  be  raised,}  all  future  calls  on  shareholders] 
and  all  the  tolls  and  sums  of  money  arising  by  virtue  of  the 
said  act,  and  all  the  estate,  right,  title  and  interest  of  the 
company  in  the  same ;  to  hold  unto  the  said  A.  B.,  his  exe- 
cutors, administrators  and  assigns,  until  the  said  sum  of 

pounds,  together  with  interest  for  thesame  at  the  rate  of 

for  every  one  hundred  pounds  by  the  year,  be  satisfied  [the 

principal  sum  to  be  repaid  at  the  end  of years  from  the 

date  hereof,  in   case  any  period   be  agreed  upon  for   that 

purpose],  [at or  any  place  of  payment  other  than  the 

principal  office  of  the  company J\  Given  under  our  com- 
mon seal,  this day  of ,  in  the  year  of  our  Lord 

(d) 

(c)  See  ante,  s.  41,  p.  158. 

(d}  By  13  &  14  Viet.  c.  97,  schedule  titles  "  Bond  and 
Mortgage,"  the  stamp  on  any  bond  in  England  and  personal 
bond  in  Scotland,  given  as  a  security  for  the  payment  of 
any  definite  and  certain  sum  of  money,  also  the  stamp  on 
any  mortgage  made  as  a  security  for  the  payment  of  any 
definite  and  certain  sum  of  money  advanced  or  lent  at  the 
time,  or  previously  due  and  owing,  or  forborne  to  be  paid 
being  payable,  is  as  follows  r 

£  s.  d. 

Not  exceeding  50/.  -   0    1    3 

Exceeding  50/.  and  not  exceeding  100/.  -   0    2    6 

Exceeding  100Z.  and  not  exceeding  150Z.  -   0    3    9 

Exceeding  150/.  and  not  exceeding  200Z.  -   0    5    0 

Exceeding  200Z.  and  not  exceeding  250Z.  -   0    6    3 
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Exceeding  2507.  and  not  exceeding  800/.  -076 

And  where  the  same  shall  exceed  800/.  then  for  every 

100/.  and  also  fur  the  fractional  part  of  lUO/.    *      0   2    6 

•SCHEDULE  (D).  [  *695  ] 

Form  of  Bond  (e). 

"The Company." 

Bond,  number .  £ . 

By  virtue  of  [Here  name  the  special  act],  we,  "  The  - 

Company,"  in  consideration  of  the  sum  of pounds,  to  us 

in  huu'l  j.ai <1  by  A.   B.  of ,do  bind   ourselves   and  our 

successors  unto  the  said  A.  B.t  his  executors,  administrators 

and  assigns,  in  the  penal  sum  of pounds. 

The  condition  of  the  above  obligation  is  such,  that  if  the 
said  company  shall  pay  to  the  said  A.  fi.,  his  executors,  ad- 
ministrators or  assigns,  [at ,  in  case  any  other  place  of 

payment  than  the  principal  office  of  the  company  be  in- 
tended], on  the day  of ,  which  will  be  in  the  year 

one  thousand  eight  hundred  and ,   the  principal  sum  of 

pounds,  together  with  interest  for  the  same  ut  the  rate 

of pounds  per  centum  per  annum,   payable  half  yearly 

on  the day   of and day  of ,  then   the 

above  written  obligation  is  to  become  void,  otherwise  to  re- 
main in  full  force.  Given  under  our  common  seal,  this 

day  of ,  one  thousand  eight  hundred  and . 

(e)   See  ante,  s.  41,  p.  158. 

SCHEDULE  (E). 

Form  of  Transfer  of  Mortgage  or  Bond  (/) 

I  A.  B.  of ,  in  consideration  of  the  sum  of paid 

to  me  by  G.  H.  of ,  do  hereby  transfer  to  the  said  G.  H. 

his  executors,  administrators  and  assigns,  a  certain  bond  [or 

mortgage],  number ,  made  by  "  The Company  "  to 

,  bearing  date  the day  of-  — /.for  securing  the 

sum  of and interest  [or,  if  such,  transfer  be  by  in- 
dorsement, the  within  security],  and  all  my  right,  estate  and 
interest  in  and  to  the  money  thereby  secured  [and  if  the 
transfer  be  of  a  mortgage,  and  in  and  to  the  tolls,  money 
and  property  thereby  assigned.]  In  witness  whereof  I  have 
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hereunto  set  my  Jiand  and  seal,  this day  of ,  one 

thousand  eight  hundred  and . 

(/)  See  ante,  s.  46,  p.  159. 

[696]  "SCHEDULE  (F). 

Form  of  proxy  (g}. 

A.  B. one  of  the  proprietors  of  "  The Company," 

doth  hereby  appoint  C.  D.  of ,  to   be  the  proxy  of  the 

the  said  A.  B.,  in  his  absence  to  vote  in  his  name  upon  any 
matthr  relating  to  the  undertaking  proposed  at  the  meeting 

of  the  proprietors  of  the  said  company  to  be  held  on  the 

day  of—  —  next,  in  such  manner  as  he  the  said  C.  D.  doth 
think  proper.  In  witness  whereof  the  said  A.  B.  hath  here- 
unto set  his  hand  [or,  if  a  corporation,  say,  the  common  seal 

of  the  corporation],  the day  of ,  one  thousand  eight 

hundred  and . 

(g)  See  ante,  s.  76,  p.  177,  and  note  (n)  as  to  the  stamp. 

SCHEDULE  (G). 

Form  of  Conviction,  which  is  verbatim  the  same  as  Sched- 
ule (C),  to  8&  9  Viet.  c.  18,  post,  p.  698. 


SCHEDULES  referred  to  in  the  foregoing  Act,  8  &  9  Viet, 
c.  18,  ss.  81,  144. 


SCHEDULE  (A). 

Form  of  Conveyance  (/i). 

I of-  — ,  in  consideration  of  the  sum  of—  —paid  to 

to  me  [or,  as  the  case  may  be,\  into  the  Bank  of  England  [or 
Bank  of  Ireland ),  in  the  name  and  with  the  privity  of  the  ac- 
countant-general of  the  Court  of  Chancery,  ex  parte  "  The 
Promoters  of  the  Undertaking"  {naming  them,  or  to  A.  B. 

of and  C.  D.  of ,  two  trustees  appointed  to  receive 

the  same],  pursuant  to  the  [here  name  the  special  act{,  by 
the  [here  name  the  company  or  other  promoters  of  the 
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undertaking]  incorporated  [or  constituted]  by  the  said  act, 
do  hereby  convey  to  the  said  company  [or  other  description] 
their  successors  and  aaaigns,  all  [describing  the  premize*  to 
be  conveyed^  together  with  all  ways,  rights,  and  appurten- 
anoes  thereto  belonging,  and  all  such  estate,  right  title  and 
interest  in  and  to  the  same  as  I  am  or  shall  become  seised  or 
possessed  of,  or  am  by  the  said  act  empowered  to  convey,  to 
hold  the  premises  to  the  said  company  [or  other  description] 
successors  and  assigns,  for  ever,  according  to  the  true 
•intent  and  meaning  of  the  said  act.  In  witness  whereof  I  [  '097  1 

have  hereunto  set  my  hand  and  seal,  the day  of ,  in 

the  year  of  our  Lord . 

(A)  8  &  9  Viet.  c.  18,  s.  81,  ante,  p.  831.    By  13  <fc  14 

Viet.   c.  97,  schedule,   tit.  Conveyance,  the   stamp  on  the 

transfer  upon  a  sale  is  as  follows : 

£s.d. 

Where  the  purchaser  or  consideration  therein  or 

thereupon  expressed  shall  not  exceed  251.  026 

And  where  the  same  shall   exceed  2ol.  and  not  ex- 
ceed 50/.  050 

And  where  the  same  shall  exceed  501.  and  not  ex- 
wed  75/.  076 

And  where  the  same  shall  exceed  75/.   and  not  ex- 
ceed 100/.  0  10  0 

And  where  the  same  shall  exceed  100/.  and  not  ex- 
ceed 125/.  0  12  6 

And  where  the  same  shall  exceed  125/,  and  not  ex- 
ceed 150*.  0  15  0 

And  where  the  same  shall  exceed  1501.  and  not  ex- 
ceed 175/.  0  17  6 

And  where  the  same  shall   exceed  1751.  and  not  ex- 
ceed 200/.  100 

And  where  the  same  shall  [exceed  200/.  and  not  ex- 
ceed 225J.  126 

An«l  where  the  same   shall  exceed  225/.  and  not  ex- 
exceed  250/.  -150 

And  where  the  same  shall  exceed  250/.  and  not  ex- 
ceed 275/.  176 
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And  where  the  same  shall  exceed  275Z.  and  not  ex- 
ceed 300/.  1  10  0 

And  where  the  same  shall  exceed  300/.  and  not  ex- 
ceed 350Z.  1  15  0 

And  where  the  same  shall  exceed  350Z.  and  not  ex- 
ceed 400Z.  200 

And  where  the  same  shall  exceed  400Z.  and  not  ex- 
ceed 450/.  250 

And  where  the  same  shall  exceed  450/.  and  not  ex- 
ceed 500Z.  2  10  0 

And  where  the  same  shall  exceed  500Z.  and  not  ex- 
ceed 550/.  2  15  0 

And  where  the  same  shall  exceed  550Z.  and  not  ex- 
ceed 600J.  300 

And  where  the  purchase  or  consideration  money  shall 
exceed  QQQl.  then  for  every  100Z.  and  also  for  any 
fractional  part  of  100/.  0  10  0 

SCHEDULE  (B). 
Form  of  Conveyance  on  Chief  Rent  (i}. 

I of ,  in  consideration   of  the   rent-charge  to  be 

paid  to  me,  my  heirs  and  assigns,  as  hereinafter  *mentioned, 
[  *676  ]  by  "  The  Promoters  of  the  Undertaking  "  [naming  them] 
incorporated  [or  constituted],  by  virtue  of  the  [here  name  the 
special  act],  do  hereby  convey  to  the  said  company  [or  other 
description,]  their  successors  or  assigns,  all  [desceibing  the 
premises  to  be  conveyed],  together  with  all  ways,  rights  and 
appurtenances  thereunto  belonging,  and  all  my  estate,  right, 
title  and  interest  in  and  to  the  same  and  every  part  thereof, 
to  hold  the  said  premises  to  the  said  company  [or  other 
description],  their  successors  and  assigns,  for  ever,  according 
to  the  true  intent  and  meaning  of  the  said  act,  they  the  said 
company  [or  other  description],  their  successors  and  assigns 
yielding  and  paying  unto  me,  my  heirs  and  assigns,  one  clear 

yearly  rent  of by   equal  quarterly  [or  half-yearly,  as 

agreed  upon]  portions,  henceforth  on  the  [stating  the  days] 
clear  of  all  taxes  and   deductions.     In   witness  whereof  I 

hereunto  set  my  hand  and  seal,  the day  of ,  in  the 

year  of  our  Lord . 

(0  See  8  &  9  Viet.  c.  18,  s.  81,  ante,  p.  331 
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SCHEDULE  (C). 

[8  <fc  9  Viet.  c.  18  ;  8  dt  9  Viet.  c.  20.] 
Form  of  Conviction  (k). 

_  )  BE  it  remembered,  that  on  the  --  day  of  -  ,  in 
towiL  \  the  year  of  our  Lord  --  ,  A.  B.  is  convicted  before 
us  C.,  />.,  two  of  her  majesty's  justices  of  the  peace  for  the 
county  of  -  -  [here  describe  the  offence  generally,  and  the 
find  place  when  and  where  committed],  contrary  to  the 
[here  name  the  special  act].  Given  under  our  hands  and 
teals,  the  day  and  year  first  above  written. 

a,  D. 

(k)  This  is  the  form  which  is  referred  to  in  8  &.  9  Viet. 
,  s.  157,  ante,  p.  217  ;    8  &  9  Viet.  c.  18,  s.  144,   ante, 
p.  876  ;  8  &  9  Viet.  c.  20,  s.  155,  ante,  p.  549. 

SCHEDULE  (B)  to  Act  2  &  3  Viet.  c.  71, 
ante,  p.  379. 

Form  of  Information. 

Metropolitan   }  BE  it  remembered,  that  A.  B.  of——,  in  the 

P°u£  *£**  S  county  of  -  ,  cometh  on  the  -  day  of  --  , 

)  in  the  year  of  our  Lord  -  ,  before  me  /.  P., 

one  of  the  magistrates  *of  the  police  courts  of  the  metropo-    r  •goo  i 
polis,  sitting  at  the  police  court  at  --  within  the  metropo- 
litan police  district,  and  giveth  me  to  understand  and   be 
informed  that  C.  D.,  hath  been  guilty  of  [here  describe  the 
offence.} 

Form  of  Conviction. 

[2  &  3  Viet.  c.  71,  ante,  p.  879.] 
Metropolitan    i  BE  it  remembered,  that  on  the  —  —  day  of  - 


P°U£  iS!1*1  (  b  the  year  of  Ollr  ^^  --  »  C'  D'  is  Brought 
J  before  me  /.  P.,  one  of  the  police  magistrates 

of  the  metropolis,  sitting  at  the  police  court  in  -  within 
the  metropolitan  police  district,  and  is  charged  before  me 
with  having  [here  describe  the  offence],  and  it  appearing  to 
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me  upon  the  confession  of  the  said  C.  D.  [or  upon  the  oath 
of  a  credible  witness,  as  thecase  may  be],  that  the  said  C.  D. 
is  guilty  of  the  said  offence,  I  do  therefore  adjudge- the  said 
[  699  ]  C.  D.  [insert  the  adjudication].  Given  under  my  hand  the 
day  and  year  first  above  written. 


(1058) 


r  *TOO 

\I  OF  SUBSCRIBERS'  AGREEMENT  (a). 


Tin-    I  M  1 1  \TURE,  made  the day  of ,  in   the  year 

in-   thousand  eiL'ht  hundred   and    fifty -two,    Be- 
:i   tin*  several    persons  whose    names  arc    hereunto   sub- 
ed   and  seals   affixed  in  tin-    schedule  hereto,  ..{'  the  first 
i    1     />'.  and  ( '.  (who  an-  hereby  approved  and  agree 
the  trustees  fur  enforeini:   and  irivin^  e  fleet  to  the 
:. ant- hereinafter   entered  into  within  them)  of  the  se- 
cund  part:   Wi  TM.ssr.Tii.  that  each  and  every  of  them  the 
said  M-veral  persons,  parties  hereto  of  the  first    part,    doth 
>V  f'>r  himself  or  herself,  and  his  or  her  heirs,  executors 
Imini.-trators,  as  concerning  only  the  acts,  deeds  and  de- 
faults <>f  himself  «>r  herself,  and   his  or    her    heirs,    executors 
and  administrators  respectively,  and  not  further  or  otherwise 

iant  and  a^rce  with  the  said  A.  B.  and  C.  their  e.v 
tors  and  administrators,  in  manner  following  (that  is  to  say) 
that  each  of  them  the  said  several  persons,  parties  hereto  of 
the  first  part,  hath  respectively  subscribed,  and  d-ith  hereby 
subscribe,  the  sum  of  money  sterling  setopposite  to  the  name 
of  the  same  person  in  the  fourth  column  of  the  schedule  here- 
to, as  the  sum  subscribed  by  him  or  her  for  the  purpose  of 
inak  •ni'-iin,'  and  maintaining  a  railway,  to  com- 

inene,-  at  <>r  near  a  certain  place  or  street  called ,  in  the 

parish  of ,  in  the  county  of ,  and  to  terminate  at  or 

— ,  in  the  parish  of ,  in  the  county  of ,  and 

:  1  railway  will    pass  from,  in.    through   or  into    the 
several   parishes,   townships  and   •  udiial  and  other 

j.laces  f  ,lluwin;_'.  or  some  of  them  ;  (that  is  to  say)[7/  inuy 
be  sufficient  in  this  deed  to  describe  the  line  of  rnllirni/ 
generally,  without  enumerating  all  the  places  tin- 

(a)  See  ante,  pp.  G3i— 688. 

VOL.  II. 
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which  it  is  to  pass,  as  required  in  the  notices  to  be  given  un- 
der the  standing  orders  ;]  and  also  one  or  more  branch  rail- 
way or  railways  diverging  from  and  out  of  the  said  intended 

main  railway  at  or  near  a  close   of  land  called .  in  the 

[*701  ]  said  parish  of  *-  — ,  and  passing  thence  from,  in,  through  or 
into  the  several  parishes,  townships  and  extra-parochial  and 
other  places  of  [names],  or  some  of  them,  in  the  said  county 

of ,  and  terminating  by  a  junction  or  junctions  with  the 

Railway,  at  or  near  a  place  called ,  in   the  parish 

of ,  in  the  county  of ,  together  with  all  necessary  and 

proper  works,  conveniences,  stations  and  approaches  connect- 
ed with  the  said  main  line  of  railway  and  respective  branches 

to  be  called  by  the  name  of  "  The Railway,"  or  by  such 

other  name  or  names  as  may  at  any  time  or  times  hereafter 
be  adopted  by  the  provisional  directors  engaged  in  promoting 
the  undertaking  hereby  contemplated,  and  with  full  power  of 
such  provisional  directors  from  time  to  time  to  alter  and  vary 
as  well  the  sites  and  spots  at  which  the  said  railway  and  oth- 
er works  shall  commence,  as  also  the  sites  or  spots  at  which 
they  shall  respectively  terminate,  and  the  intermediate  cours- 
es, routes  or  lines  thereof  respectively,  and  also  from  time  to 
time  to  alter  and  vary  the  same  sites,  spots,  routes,  courses 
or  lines  respectively,  or  to  abandon  any  part  or  parts  of  the 
said  undertaking,  and  to  make  application  to  parliament  in 
the  next  session  for  all  or  any  of  the  purposes  aforesaid,  as 
the  said  provisional  directors  shall  think  fit,  or  to  confine  the 
application  in  the  next  session  to  any  portion  of  the  said 
works.  [Further  powers  are  of  ten  given  in  this  part  of  the 
deed,  see  Subscription  Contracts,  post.] 

Appointment        AND  THIS  INDENTURE  FURTHER  WITNESSETH,  that  the 

directors10"31  sa^  severa^  persons,  parties  hereto  of  the  first  part,  do  here- 
by recognize  and  acknowledge  and  also  nominate  and  ap- 
point the  following  persons  (that  is  to  say),  [names  of  pro- 
visional directors]  or  such  of  them  as  shall  from  time  to 
time  consent  in  writing  to  act,  and  the  survivors  and  survivor 
of  them,  and  such  other  person  or  persons  as  shall  be  hereaf- 
ter added  to  their  number  in  manner  hereinafter  mentioned, 
to  be  the  provisional  directors  for  managing  and  conducting 
the  affairs  of  the  said  undertaking  until  an  act  of  parliament 
shall  be  obtained,  and  for  the  several  purposes  and  with  the 
several  powers  herein]  specially  expressed,  and  the  said 
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several    persons,    parties   hereto  of   the  first  part    hereby 

nate  ami  u|»|>  is.t  tl"-haid to  be  the  chairman, 

ami  the  said     — to  be  the  deputy  chairman  of  the  said  pro- 

nal  directors. 

\M»   THIS  INUKNTUKE    FURTHER   WITNCMBTII.   that  r«»«MHlf 
each  of  them  the  said  several  persons,  part  >   of  the  *l 

first  part,  doth  hereby  for  himself  or  herself,  'and  his  or  her     r  *IQ%  -j 
heirs,  executors   and  administrators,  a."  ing  only  the 

leeds  and  defaults  of  himself  or  herself,  and  his  or  her 
rs    and  administrators,  further  covenant   and 
agree  with  the  said  A.  li.  and    C.,  their  executors   and    ad- 
ministrators, in  manner  following,  (that  is  to  say,)  that  they 
the  said  several  persons,  parties  hereto  of  the  first  putt,  and 

*evi -r.il  and  n-.»j)ictive  heirs,  executors  and  administra- 
tors, shall  and  will  well  and  faithfully  <  perform  and 
abide  by  the  several  rules  and  regulations  hereinafter  men- 
1  set  forth,  until  the  uct  or  nets  of  parliament  herein 
to  shall  be  obtained  ;  (that  is  to  say,) 

That  a  capital  not  exceeding  1, 000,0001.  sterling  in  the  Capital, 
first  instance  shall  be  raised  in  shares  of  25/.  each,  but  that 
the  provisional  directors  for  the  time  Wing  shall  have  power 
from  time  to  time  to  increase  the  capital  for  the  said  under- 
taking to  such  an  amount,  not  exceeding  1,500,0001.,  as  they 
shall  deem  advisable,  by  allowing  the  present  subscribers,  or 
any  of  them,  to  increase  the  amount  of  their  respective  sub- 
scriptions, or  by  the  admission  of  any  new  subscribers,  or  by 
both  of  such  means,  or  to  diminish  the  said  capital  by  de- 
creasing the  amount  of  eaeh  subscription  therein  ;  and  the 
said  provisional  directors  are  hereby  empowered,  if  they  see 
fit,  to  reduce  the  denomination  of  the  shares  issued  by 
the  said  company  from  shares  of  25/.  to  shares  of  any  less 
amount. 

That  a  deposit  of  £ — :  — s.  —  d.  per  share  shall  be  paid  Deposit  on 
by  each  subscriber  on  the  number  of  shares  subscribed  for  *harca  aiwi 
by  him  or  her  at   the  time  of  or   previously  to  signing  this 
deed ;  and  that  the  fund  to  be  constituted  by   payments  of 
such  deposits  shall  be  subject  to  the  disposal  and  control  of 
the  said  provisional  directors  for  the  purposes  of  the  said 
i  taking,  and  shall  be  applicable  for  providing  the  tenth 
part  of  three-fourths  of  the  estimate,  which  is  to  be  deposited 
with  the  Court  of  Chancery,  in  compliance  with  the  standing 
orders  of  the  two  houses  of  parliament,  and  also  for  carrying 


1056 


APPENDIX. 


into  effect  all  and  every  or  any  arrangement  or  arrangements 
treaties,  bargains,  contracts  or  agreements  already    entered 
into  or   hereafter  to  be  entered  into  by  the  said  provisional 
directors  for  the  time  being,  under  the  powers  of  and  pursu- 
ant to  this  agreement ,'  but  no  further  or  other  call  in  respect 
of  any  share  or  shares  shall  be  made  until  the  act  or  acts  of 
F  *703  ]    parliament  herein  referred  to  shall  be  obtained. 
Transfer  of       That  the  said  provisional  directors  for  the  time  *being  shall 
s  ares  not  to  not  rec0gnize  the  transfer  of  any  share  or  shares  in  the  said 

DC    rCCO£T~  f 

nized  before  undertaking  until  an  actor  acts  of  parliament  for  authorizing 
or  establishing  the  said  undertaking,  or  some  part  thereof, 
shall  have  been  obtained. 

Deposit  to  be      That  all  sums  which  shall  be  paid   byway   of  deposit  or 
paid  to  bank- sui)SCription  on  any  of  the  shares  in   the  said   undertaking 

drawn  out     snall  be  paid  into  the  bank  of  Messrs. ,  of ,  or  into 

the  bank  of  Messrs.  -  — ,  of ,  or  into  such  other  banks 

in  London,  Westminster,  or  the  said  counties  of and  — 

as  the  said  provisional  directors  for  the  time  being  shall 
from  time  to  time  determine,  and  shall  be  placed  to  the  joint 
credit  of  such  provisional  directors,  or  the  survivors  or  survi- 
vor of  them,  to  be  held  and  applied  by  them  for  the  pur- 
pose of  the  said  undertaking,  in  such  manner  as  any  five 
of  the  said  provisional  directors,  by  any  order  in  writing 
signed  by  them,  shall  direct,  and  every  such  order  or  writing 
so  signed  shall  be  a  full  and  sufficient  acquittance  and  dis- 
charge to  the  said  bankers,,  or  to  the  bankers  so  to  be  appoint- 
ed as  aforesaid,  for  the  monies  which  shall  be  so  paid  in  pursu- 
ance thereof,  notwithstanding  such  order  or  writing  may 
have  been  signed  without  such  direction  as  next  hereinafter 
is  mentioned ;  and  the  aforesaid  bankers,  or  any  of  them 
shall  not  be  anywise  obliged  to  see  to  the  application  thereof, 
or  be  anywise  answerable  for  the  misapplication  or  nonappli- 
cation  thereof. 

That  no  such  order  or  writing  shall  be  signed  unless  some 
meeting  of  a  board  of  provisional  directors  shall  previously 
have  directed  the  same  to  be  signed. 

Power  to  in-  That  so  much  of  the  monies  which  shall  be  placed  to  the 
vest  deposits.  cre(Jit  of  the  said  provisional  directors,  or  any  of  them,  under 
the  provisions  herein  contained,  as  shall  in  their  opinion  not 
be  immediately  wanted  for  the  purposes  of  the  said  undertak- 
ing, may  from  time  to  time,  if  they  shall  think  proper  so  to 
direct  at  any  meeting  of  a  board  of  provisional  directors,  be 
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laid  out  in  the  purchase  of  exchequer  bills  or  other  govern- 

funds  and  securities,  and  be  reconverted  into   money 

M  occasion  shall  require  ;  but  any   such  investments  shall 

not  bo  compulsory  UJ.MH  the  said  provisional  directors;    and 

->hall  be  accountable  for  all  income  and  profit  which  may 

from  any  such  investment,  but  shall  not  be  answerable 

for  any  loss  which  shall  be  occasioned  thereby. 

That  the   said   provisional  directors  shall   cause   proper  Books  of 
books  of  atom  nt  to  bo  kept  of  all  monies   which 'shall  be  J^""1  to  * 
place  I  t»  their  credit  under  the  provisions  herein  contained      f  '704  ] 
airl  ufall  monies  which  shall  bo  received  or  expended  in  re- 
spect of  the  sai<l  undertaking,  and  of  all  other  matters  and 
things  usually  entnv.l  in  books  of  account   belonging  to  un- 
••»  of  a  similar  nature. 

That  t!;e  .said  provisional  directors  for  the  time  being  shall  Power  to  in- 
have  power  at  any  meeting  of  a  board  of  provisional  directors  j£^fp™™J. 
from  time  to  time  to   add  to  their   number  from  among  the  ional direct- 
subscribers  to  the  said  undertaking  holding  each  ten  shares  ora> 
at  the  least,  and  to  supply  in  the  like  manner  any  vacancies 
which  may  from  time   to  time  occur  in  the  number  of  pro- 
visional directors,  or  in  the  office   of  chairman   or   deputy- 
chairman  of  the  provisional  directors  ;  and  that  any  member 
of  the  provisional  directors  may  resign  by  sending  in  his  re- 
gistration in  writing  to  the  chairman  or  secretary  for  the  time 
being  of  the  said  provisional  directors. 

That  all  questions  at  any  meeting  of  a  board  of  provisional  Proceeding* 
directors  shall  be  decided  by  the  votes  of  a  majority  of  the  of  ProY'»ion- 
provisional  directors   then  and  there   present,  every  such 
meeting  of  the  provisional  directors  consisting  of  not  less 
than  five  provisional  directors,  and  such  majority  of  votes 
then  and  there  present  shall  in  all  cases  bind  all  the  provis- 
ional directors,  whether  present,  or  absent ;    and  the  acts  of 
a  board  of  provisional  directors  so  assembled  shall  be  deemed 
the  acts  of  the  whole  board. 

That  the  said  provisional  directors  for  the  time  being  shall  Proceeding* 
keep  a  minute  book,  in  which   shall  be  recorded  all   their  to  °«  record- 
proceedings,  and  all   the  minutes  shall   be  signed   by   the  ** in  book' 
chairman  or  deputy-chairman,  or  other  provisional  director, 
presiding  at  any  meeting,  and  the  minutes  so  signed  shall  be 
held  good  and  sufficient  proof  of  the  several  facts  and  pro- 
ceedings therein  mentioned  or  referred  to,  in  all  actions, 
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suits,  controversies  and  questions  between  and  among  the 
parties  to  these  presents  and  the  said  provisional  directors 
for  the  time  being,  or  between  any  such  provisional  direct- 
ors. 

Power  to  ap-      That  the  said  provisional  directors  for  the  time  being,  at 

man  and  sub-  anJ  meeting  °f a  board  of  provisional  directors  from  which  the 

committees,    permanent  chairman   or  deputy  chairman   shall   be  absent, 

shall  have  power   to  elect  a  temporary  chairman,   or  shall 

from  time  to  time  choose   one  of  the  provisional   directors 

present  at  such  meeting  to  preside  at  any  of  their  meetings, 

and  to  sigrn  the  minutes  ;    and  everv  chairman,  whether  per- 

I    *f7C\t\  1  * 

L  ' uo  J  manent  or  temporary,  shall,  in  case  the  votes,  including  his 
own,  be  equal,  have  a  casting  vote  ;  and  that  a  meeting  of  a 
board  of  provisional  directors  shall  have  full  power  from  time 
to  time  to  name  and  appoint,  either  out  of  their  own  body 
or  out  of  the  subscribers  to  the  said  undertaking,  holding  each 
ten  shares  at  the  least,  a  committee  or  committees  of  manage- 
ment in  the  various  towns  to  or  near  which  it  is  proposed  to 
carry  the  said  intended  railway  or  railways,  or  elsewhere,  as 
they  may  think  expedient,  and  to  delegate  to  such  committee 
or  committees  all  such  duties  and  powers,  consistent  with 
the  other  provisions  herein  contained,  as  may  appear  neces- 
sary for  the  more  ready  conduct  of  their  proceedings,  or  any 
of  them,  which  committee  or  committees  may  consist  of  such 
number,  and  have  such  quorum,  and  be  subject  to  such  reg- 
ulations as  a  board  of  provisional  directors  shall  from  time  to 
time  appoint. 

General  pow-  That  the  said  provisional  directors  for  the  time  being  shall 
thS  t0  jany  have  power  to  take  such  measures  as  they  may  daem  expedi- 
taking  into  ent  to  carry  the  aforesaid  railway  communication  between 
effect.  an(j or  any  or  either  of  them  into  effect,  and  par- 

ticularly that  they  shall  be  at  liberty  to  cause  such  surveys 
to  be  made  as  they  may  think  advisable,  besides  such  as  have 
already  been  made,  and  also  estimates,  as  well  of  the  ex- 
pense of  effecting  such  railway  communication  as  aforesaid 
as  of  the  traffic  likely  to  pass  thereon,  and  for  the  purposes 
aforesaid  and  for  all  other  purposes  which  the  said  provis- 
ional directors  for  the  time  being  may  deem  desirable  for  the 
advancement  of  the  said  undertaking,  or  for  examining  or 
testing  the  correctness  of  the  plans  or-  calculations  of  the 
promoters  of  any  competing  or  other  line  or  lines  of  railway 
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or  of  any  ;  tin-  said  und«-i  t:ik':h>_-.    that  they 

shall    have  full  j..\\tr  to  retain,  engage,  appoint   or   employ 
bankers,  cou n  :iries,   solicitors,  brokers, 

,s,  surveyors,  clerks,  servants,  workmen  and  others,  and 
shall  from  time  :  •  time  'l!-<-.>ntiime  the  employment  of  such 
persons,  or  suspend  and  remove  them,  and  re-engage  or  em- 
;  them  IT  i-tliiTs  in  like  manner  ;  and  power  is  also  here- 
by given  to  the  said  provisional  directors  for  the  time  being 
to  enter  int..  nil  such  contracts  andarrangmentsas  they  shall 
deem  advisable  fur  the  making  of  surveys  and  estimates  for 

\eeuti'»n  of  the  works  now  contemplated  or  any  part  or 
parts  thereof;  and    further,    that   they   shall  be  at  liberty 
and   have  full  power,   subject  *to  the    provisions  of  the  act     [  *706  ] 
passed  in  the  session  of  parliament  held  in  the  seventh   and 

•li  years  of  the  reign  of  her  present  Majesty,  entitled 
"  An  Act  for  the  Registration,  Incorporation,  and  Regula- 
ti.'ii  of  Joint  Stock  Companies,"  to  enter  into  any  bargains., 
contracts,  arrangements  or  agreements  with  landowners, 
railway  or  canal  companies,  corporations  and  promoters  of 
other  similar  or  competing  schemes  which  may,  in  their 
judgment,  be  advisable  for  the  facilitating  the  obtaining  of 
an  act  of  parliament  and  for  the  accomplishment  of  the 
aforesaid  railway  communication  or  any  part  or  parts  there- 
of; and  that  the  said  provisional  directors  for  the  time  being 
shall  be  at  liberty  and  have  full  power  to  take  such  proceed- 
ings in  parliament  or  elsewhere  as  they  may  deem  expedient 
for  the  purpose  of  opposing  or  altering  the  provisions  of  any 
bill  or  bills  that  may  be  solicited  for  the  establishment  of 
any  railway  or  other  work  or  undertaking  which  may,  in  their 
judgment,  interfere  with  or  tend  to  defeat  the  accomplish- 
ment  of  the  said  proposed  railway  communication  or  to  af- 
fect its  interests,  or  which  may  compete  therewith  ;  and  to 
make  or  support  such  application  or  applications  to  parlia- 
ment as  they  may  think  lit.  in  the  next  session  of  parliament 
or  any  subsequent  session  or  sessions,  for  an  act  or  acts  to 
carry  into  effect  the  said  railway  communication  and  the 
works  connected  therewith,  or  any  part  or  parts  thereof;  and 
to  fix  upon,  and  from  time  to  time  to  alter  and  vary  the  ter- 
mini, route,  course  or  line  of  said  railway  communication  and 
'  tk*  tites  or  spots  of  the  stations,  depots  and  works  connected 
therewith,  and  to  determine  whether,  and  how  far  and  to 
what  extent  the  said  undertaking  shall  bo  carried  out,  de- 
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ferred  or  abandoned,  and  in  like  manner,  what  branches  (if  any) 
to  the  said  main  railway  shall  form  a  part  of  the  said  under- 
taking ;  and  in  case  the  first  act  to  be  obtained  in  relation 
to  the  said  vndertaking  shall  authorize  the  construction  of  a 
part  or  parts  only  of  the  proposed  railway  communication 
between and ,  with  the  respective  branches  there- 
of, that  the  said  provisional  directors  for  the  time  being  shall 
have  power  to  make  or  support,  in  any  subsequent  session  or 
sessions,  such  application  or  applications  to  parliament  as 
they  may  deem  advisable  for  the  construction  of  the  re- 
mainder of  the  aforesaid  railway  communications  or  any  part 
or  parts  thereof,  and  generally  subject  to  the  provisions  of 
the  aforesaid  act,  to  enter  into  and  carry  on  and  make  all 
[  *707  ]  negotiations,  'arrangements,  provisions,  contracts  and  agree- 
ments and  to  make,  do  and  execute  all  such  other  acts,  deeds, 
matters,  and  things  whatsoever,  in  relation  to  the  said  un- 
dertaking and  to  the  application  or  applications  to  be  made 
to  parliament  as  aforesaid  as  they  the  said  provisional  di- 
rectors for  the  time  being  shall  from  time  to  time  consider 
expedient. 

Power  to  pay  That  the  said  provisional  directors  for  the  time  being  shall 
expenses.  h&vQ  full  power,  out  of  the  money  which  shall  come  to  their  hands 
by  way  of  deposit  or  payment  of  calls,  or  otherwise  in  relation 
to  the  said  undertaking,  to  pay  and  allow  all  such  fees  and  sal' 
aries  and  recompenses  to  bankers,  counsel,  solicitors,  engin- 
eers, brokers  and  other  persons  who  may  be  employed  by  them 
as  aforesaid,  or  who  may  have  been  already  employed  in  re^ 
lation  to  the  said  undertaking,  as  they  shall  think  right,  and 
generally  to  apply  such  monies  in  and  towards  the  fulfilment 
of  any  bargains,  engagements,  contracts,  arrangements  or 
agreements  into  which  they  may  have  entered  or  into  which  they 
are  hereby  empowered  to  enter  for  the  purposes  aforesaid, 
and  towards  the  costs  of  any  works  or  proceedings  connected 
therewith,  and  in  and  towards  the  soliciting,  supporting,  or 
opposing  such  bill  or  bills  in  parliament  as  are  hereinbefore 
mentioned,  and  in  obtaining  the  necessary  act  or  acts  for  car- 
rying out  the  aforesaid  railway  communication  or  any  part 
or  parts  thereof,  and  generally  in  paying  and  satisfying  all 
other  costs,  charges  and  expenses  which  they  may  sustain  or 
incur  or  which  may  have  been  already  sustained  or  incurred 
in  relation  thereto  or  otherwise,  under  and  by  virtue  of  these 
presents. 


FORM    OP    SUBSCRIBER*1    AGREEMENT.  I1*', 

That  the  monies  which  shall  be  placed  to  the  credit  of  the  Provisional 
provisional  directors  fur  the  time  being  shall  be  in   the  first  f1"*""*  to 

be  H  ul rin iu  • 

place  subject  and  liable  to  indemnify  and  save  harmless  the  aed. 
said  provisional  directors  for  tin-  time  being,  and  also  the  said 
several  persons,  parties  hereto  of  the  second  part,  and  each 
ami  every  of  them,  their  and  each  and  every  of  their  heirs, 
executors  and  suIminiMtrators,  estates  and  effects,  from  and 
against  all  losses,  costs,  charges,  damages,  penalties,  con- 
tracts or  agreements  which  they,  any  or  either  of  them,  re- 
spectively have  incurred,  suffered,  sustained,  expended  or 
become  subject  or  liable  to,  or  entered  into,  or  shall  or  may 
at  any  time  hereafter  incur,  suffer,  sustain,  expend  or  be- 
come subject  or  liable  to,  or  enter  into,  in  respect  or  on  ac- 
count of  the  trusts,  directions  and  provisions  herein  con- 
tained, or  on  account  of  the  'said  undertaking,  or  in  conse-  [  *708  J 
ijin'iice  of  any  act,  matter  or  thing  done  or  to  be  done  by 
them  respectively  in  relation  thereto,  by  virtue  of  their  re- 
spective offices ;  and  also  that  they  the  said  present  and  fu- 
ture provisional  directors  respectively  shall  in  no  case  be 
answerable  for  the  failure  of  any  banker  or  other  person  in 
whose  hands  any  of  the  monies  subscribed  for  the  said  un- 
dertaking shall  be  deposited,  nor  for  any  other  loss  than 
what  may  occur  by  means  of  their  respective  wilful  default, 
nor  shall  any  one  of  them  be  answerable  or  accountable  for 
any  other  or  others  of  them,  but  each  for  himself  and  his 
own  acts  and  deeds  only ;  and  the  said  provisional  directors 
for  the  time  being  shall  re-imburse  the  said  present  and  fu- 
ture provisional  directors,  their  respective  heirs,  executors 
and  administrators,  with  and  out  of  the  monies  which  may  be 
placed  to  the  credit  of  the  said  provisional  directors  for  the 
time  being  under  the  provisions  herein  contained  all  and  ev- 
ery such  losses,  costs,  charges,  damages  or  penalties  as  here- 
inbefore are  mentioned  and  intended  to  be  provided  against. 

f  (a)  That  any  ten  subscribers  to  the  undertaking  who.  shall  Power  for 
have  subscribed  for  and  shall  continue  to  hold  not  less  than  lubscriben 
ten  shares  each,  may,  until  the  said  act  or  acts  herein  re- 
ferred  to  shall  be  obtained,  by  notice  in  writing  under  their 
respective  hands,  given  to  the  chairman  or  deputy  chairman 
fur  the  time  being  of  the  provisional  directors,  or  left  at  his 

(«)  The  put  within  brackets  in  this  and  the  following  pages  is  frequently 
omitted. 
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Mode  of 

convening 

meeting. 


Power  to 
adjourn. 


usual  place  of  abode,  require  a  general  meeting  of  the  sub- 
scribers to  the  said  undertaking  to  be  convened  ;  and  upon 
each  requisition  being  so  made  (which  must  state  the  sub- 
ject for  which  the  meeting  is  to  be  convened,)  the  chairman 
or  deputy  chairman  for  the  time  being  shall  convene  such 

meeting  accordingly  at  some  convenient  place  in ,  or  ia 

the  city  of  London,  and  at  some  convenient  time  within  thir- 
ty days  after  such  requisition,  at  which  meeting  no  other  sub- 
ject than  that  mentioned  in  the  said  requisition  shall  be  dis- 
cussed cr  determined  on. 

That  such  meetings  shall  be  convened  as  follows  : — name- 
ly, the  chairman  or  deputy  chairman  for  the  time  being  shall 
cause  to  be  written  to  each  subscriber  who  shall  have  previ- 
ously requested  his  name  and  address  to  be  entered  in  the 
subscribers'  address  book  (which  book  shall  be  kept  for 
that  purpose)  a  circular  letter  *mentioning  the  time,  place, 
and  subject  of  such  meeting  ;  and  each  of  such  letters  to  be 
put  in  the  post  according  to  the  said  address  book  ten  days 
previous  to  the  day  fixed  for  the  said  meeting  ;  and  the  said 
chairman  or  deputy  chairman  shall  cause  notice  of  the  timer 
place  and  subject  of  such  meeting  to  be  advertised  in  the 
London  Gazette  and  in  one  or  more  newspapers  usually  cir- 
culated in  London  and  in  the  counties  of fourteen 

days  previous  to  the  day  fixed  for  the  meeting  ;  and  in  case 
any  such  meeting  shall  not  be  convened  in  manner  and  with- 
in the  time  hereinbefore  provided,  the  persons  who  shall  have 
signed  the  requisition  for  the  same,  may,  by  advertisement  in 
the  said  Gazette  and  newspapers,  giving  at  least  fourteen 
days'  notice  of  the  time,  place  and  subject  of  such  meeting, 
convene  such  meeting  to  be  held  at  some  convenient  place 

in ,  or  in  the  city  of  London,  and  at  some  convenient 

time,  and  the  meeting  thus  convened  shall  have  the  same 
powers  which  it  would  have  had  if  convened  by  the  chair- 
man or  deputy  chairman  in  manner  aforesaid. 

That  such  meeting  shall  have  power  to  adjourn  to  any 
future  day  or  time  if  there  should  not  be  assembled,  within 
an  hour  from  the  time  appointed  for  such  meeting,  a  suffi- 
cient number  of  subscribers  to  make  such  complement  as 
next  hereinafter  is  mentioned,  or  if  the  number  of  subscribers 
present,  or  the  number  of  votes,  shall  be  reduced  by  the  de- 
parture of  some  of  them  below  such  complements  as  are  here- 
inafter respectively  mentioned,  or  in  case  that  it  should  be 


FORM    OF   SUBSCRIBER*'    AUKCKMKNT.  l'l«'.3 

determined  at  such  meeting  that  an  adjournment  if  detir- 

That  no  subject  shall  lie  discussed  or  determined  at   any  What  m«jr 
such  HUM  -till/,  unless  there  be  personally  present  thereat - 
subscribers  at  least  who  shall  have  subscribed  for  and  con-  in€,. 
shares  each. 

That  no  determination  of  any  such  meeting  (except  on 
>f  adjournment)  shall  bind  either  the  present  or 
absent  subscribers,  unless  the  number  of  votes  in  favor  of 
such  determination,  inchuling  votes  by  proxy,  shall  be  great- 
er than  one-fourth  of  the  total  number  of  votes  of  all  the  sub- 
scribers for  the  time  being  to  the  undertaking. 

That  no  determination  of  any  such  meeting  which  shall 
rescind,  vary  or  alter,  or  be  inconsistent  with  either  any  pro- 
vision herein  contained  or  with  any  previous  determination 
of  any  such  meeting,  sanctioned  by  such  number  of  votes  aa 
is  next  hereinafter  required,  *or  which  shall  go  to  displace 
any  chairman,  deputy  chairman,  provisional  director,  engineer  I  ' 
or  solicitor  of  the  said  undertaking,  shall  bind  either  the 
present  or  absent  subscribers,  unless  the  number  of  vote* 
in  favor  of  such  determination,  including  votes  by  proxy, 
shall  be  greater  than  one  half  of  the  total  number  of  votes 
of  all  the  subscribers  for  the  time  being  to  the  undertaking. 

That,  subject  to  the  proceeding  restrictions,  any  such 
meeting  convened  as  aforesaid  and  so  far  only  as  relates  to 
this  undertaking  and  to  the  purpose  for  which  the  meeting 
is  convened,  may  and  shall,  by  their  determination,  bind  all 
the  present  and  absent  subscribers  to  the  undertaking,  and 
tin  ir  respective  executors,  administrators  and  assigns,  and  by 
inch  determination  remove  or  displace  any  chairman,  deputy 
chairman,  provisional  director,  solicitor,  or  other  officer  ot  the 
said  undertaking. 

PROVIDED  ALWAYS,  that  no  such  meeting  shall  have  any 
power  to  alter  or  vary  the  regulations  next  hereinafter  con- 
tained as  to  the  liability  of  the  subscribers  to  calls  and  the 
rights  of  voting. 

That,  until  it  shall  be  otherwise  provided  by   the  said  in-  Regulation* 
tended  act  or  acts  of  parliament,  every  subscriber  for  five 
•hares  or  upwards  in  the   said  undertaking,   and  who   shall 
continue  to  hold  the  same,  shall  have  and  be  entitled  to  claim 
the  power  of  voting  at  all  such  meetings  in  manner  following 
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(that  is  to  say),  every  shareholder  possessing  five  or  more 
shares  and  less  than  ten  shares  shall  be  entitled  to  one  vote, 
and  possessing  ten  or  more  shares  and  less  than  twenty 
shares  to  two  votes,  and  possessing  twenty  or  more  shares  and 
less  than  forty  shares  to  three  votes,  and  possessing  forty  or 
more  shares  and  less  than  seventy-five  shares  to  four  votes, 
and  possessing  seventy-five  shares  and  less  than  one  hundred 
shares  to  five  votes,  and  possessing  one  hundred  shares  or 
upwards  to  six  votes,  but  so  nevertheless  as  that  no  subscri- 
ber shall  have  or  be  entitled  to  claim  more  than  six  votes  in 
the  whole,  whatever  the  number  of  his  or  her  shares  may 
actually  be  ;  and  at  such  meeting  of  the  said  subscribers 
every  absent  subscriber  for  five  shares  or  upwards  in  the 
said  undertaking  shall  be  entitled  to  give  his  or  her  vote  or 
votes  by  proxy,  provided  the  person  acting  as  such  proxy  be 
in  every  case  a  bona  fide  subscriber  for  five  shares  or  up- 
wards in  the  said  undertaking,  and  provided  such  absent  sul> 
scriber  continue  to  hold  his  or  her  original  shares  :  and  it  is 
[  *7H  J  hereby  declared  that  every  shareholder,  before  he  or  *she 
shall  be  entitled  to  vote,  shall  sign  a  declaration  in  writing, 
that  at  the  time  of  his  or  her  voting  or  signing  a  proxy  as 
aforesaid  he  or  she  is  possessed  in  his  or  her  own  right  of  the 
number  of  shares  in  respect  of  which  he  or  she  claims  to  be 
entitled  to  vote,  and  that  su.ch  declaration  and  the  production 
of  scrip  certificates,  to  be  issued  by  the  said  provisional  di- 
rectors, shallbe  the  sole  evidence  of  the  number  of  shares  pos- 
sessed by  such  shareholders  for  the  purposes  of  voting  (6).] 

(6)  See  ante,  p.  708,  n.  (a). 
Limit  of  sub-      That  no  subscriber  for   any    share  or  shares  in   the  said 

.,        ,     ..  »/ 

bilitv f  S  '"  undertaking  shall,  in  any  event  or  under  any  circumstances 
whatever,  be  subject  or  liable  to  the  payment  of  any  larger 
or  other  sum  or  sums  of  money  than  what  he,  she  or  they 
shall  have  severally  subscribed. 

Regulation  That  in  and  by  the  said  intended  act  or  acts  of  parliament 
it  shall  be  distinctly  and  clearly  provided  and  enacted,  that 
no  call  shall  be  made  upon  the  subscribers  to  the  said  under- 
taking or  any  of  them,  which  shall  exceed  the  sum  of£ 

upon  each  share  at  any  one  time  ;  and  also  that  no  more  than 
five  calls  shall  be  made  in  the  course  of  any  one  year,  and 
that  there  shall  be  an  interval  of  two  calendar  months,  at  the 
least,  between  any  two  calls. 


FORM    OF   SUBSCRIBER*'    AGREEMENTS.  I"-:', 


'.  tin'  saul provisional  directors  hereby  appointed,  or  to  N 
be  appoint.- 1  in  pursuance  of  these  presents,  shall  and  they  d 
are  hereby  authorised  to,  nominate  either  out  of  their  own 
body  or  out  of  such  subscribers  possessing  at  least  fifty 
shares  in  tho  said  undertaking,  the  first  directors  to  be  ap- 
pointed in  any  act  or  acts  of  parliament  to  be  obtained  in 
pursuance  of  these  presents. 

That  in  the  event  of  such  act  or  acts  not  being  passed  if  no  act 
into  a  law,  each  of  the  said  several  persons,  parties  hereto  of  P***"*  «• 

..      -  ,     .     .  .          ,  '.        ,     .  fWUMtobe 

the  first  part,  an.l  their  several  and  respective  heirs,  cxecu-  -.urn*  in  pro- 
tors,  administrators   and   assigns  shall  and  will   well  and  portion  to 
truly  bear,  pay,  allow  and  discharge  the  expenses  already  in-  sh*f**- 

I.  »r  hereafter  to  be  incurred,  relative  to  the  surveys 
ami  estimates  fur  the  said  railway  and  other  works,  solicit- 
ors and  counsels'  fees,  travelling  expenses  and  all  other  costs 
and  charges  of  every  description  incident  to  the  proposed 
undertaking,  and  to  the  application  or  applications  to  parlia- 
ment, such  expenses,  costs  and  charges,  to  be  computed  and 
assessed  rateably  upon  the  amount  of  the  several  deposits  in 
respect  of  the  shares  or  sums  'taken  and  subscribed  by  each  L  *712J 
of  the  said  several  persons,  parties  hithereto  of  the  first  part, 
respectively. 

That  every  subscriber  who  shall  execute  these  presents  Covenant  u> 
shall,  when  thereunto  required,  and  at  such  place  as  shall  execute  par- 
be  named  by  advertisement,  to  be  inserted  in  the  London  liai"eiu*I7 

i  • .  i  [  t  [  i ,  \  i  •  £_ 

Gasette  and  in  two  or  more  papers  to  be  circulated  in   the 

city  of and  in  the  counties  of ,  execute  two  several 

deeds,  thereby  covenanting  and  engaging  to  subscribe  for 
the  number  of  shares  and  pay  the  sum  of  money  set  against 
tlu-ir  respective  names  hereuuder  written  ;  and  further,  that 
all  and  every  subscriber  to  these  presents  who  shall  not 
within  twenty-one  days  next  after  such  notice  as  hereinbefore 
is  lastly  mentioned  attend  and  execute  such  deeds  as  afore- 
said shall  absolutely  forfeit  the  deposit  he,  she  or  they  shall 
then  have  paid  for  and  on  account  of  such  shares,  and  shall 
not  afterwards  be  entitled  to  call  for  or  require  such  shares 
to  be  delivered  to  him,  her  or  them.— [In  many  cases  the  sub- 
scription contract  is  executed  at  the  same  tims  icit/t  the  sub- 
fcribers'  agreement  ;  when  ntch  is  the  case  the  above  cove- 
nant may  be  omitted.}  That  nothing  herein  contained  shall 
be  construed  to  authorise  or  empower  the  said  provisional 
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directors  for  the  time  being  of  the  said  undertaking,  or   any 
other  person  or  persons,  to  do  any  act  whatsoever  inconsist- 
[  712  I      ent  witn  or  contrary  to  any  rule  of  law,  or  the  standing  or- 
ders of  either  House  of  Parliament  or  any  of  them. 

In  witness  whereof  the  said  parties  to  these  presents  of 
the  first  part  have  hereunto  set  their  hands  and  seals  on  the 
several  days  in  the  schedule  hereto  set  opposite  to  his  or  her 
respective  name,  and  the  said  A.  B.  and  C.  have  hereunto 
set  their  hands  and  seals  on  the  day  and  year  first  above 
written. 

Signed,  sealed  and  delivered  by 
the  above  named  A..  B.  and  C., 
in  the  presence  of 

THE    SCHEDULE   TO   WHICH   THE    ABOVE    WRITTEN    INDENTURE 
REFERS. 


Christian  and 

Amount 

Amount 

Signature 

Seal. 

Names  of 

Date  of 

Surname  of 

Descrip- 

Places of 

of  Sub- 

of De- 

ofSub- 

Witnesses. 

Signa- 

Subscribers at 

tions. 

abode. 

scription. 

posits 

cribers. 

ture. 

full  length. 

paid. 

Abel  Akers 

Gentle- 

Black- 

£4,000 

£4,00 

Abel  Akers 

O 

J.  Adams. 

11  Oct. 

man. 

heath  in 

1852. 

the  Co.  of 

Kent. 

(  1067  ) 
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IN  wiiicii  Puiv  ATE  PERSONS  AND  COKPORATIONH  JOIN  (a). 


THIS  INDENTURE,  made  the day  of ,  one  thou- 
sand ci-lit  hun«lreil  and  fifty-two,  between  the  several  per- 
sons whose  names  and  seals  are  hereunto  respectively  sub- 
scribed and  affixed  in  the  first  schedule  hereto,  of  the  first 
part  ;  the  company  or  corporation,  or  several  companies  or 
corporations,  whose  name  or  respective  names  is  or  are  men- 
tioned, or  whose  common  seal  or  respective  common  seals  is 
or  are  hereunto  affixed  in  the  second  schedule  hereto,  of  the 

second  part ;  and  Adam  Adams,  of ,  in  the  county  of 

,  gentleman,  and  Benjamin  Bell,  of aforesaid,  mer- 
chant, of  the  third  part;  WITNESSETH,  that  each  of  them, 
the  several  persons  parties  hereto  of  the  first  part,  (and  who, 
together  with  the  company  or  corporation,  companies  or  cor- 
porations, party  or  parties  hereto,  and  also  together  with  the 
several  persons,  parties  of  the  first  part  to  another  indenture 
of  like  date,  purport  and  effect  with  these  presents  (6,)  and 
constituting  therewith  the  subscription  contract  for  the  un- 
dertaking hereinafter  mentioned,  and  together  with  any  com- 
pany or  corporation,  companies  or  corporations,  also  party  or 
parties  to  the  said  other  indenture,  are  the  subscribers  to 
such  undertaking,)  doth  hereby  for  himself  and  herself,  his 
and  her  heirs,  executors  and  administrators,  as  concerning 
only  the  acts,  deeds  and  defaults  of  himself  and  herself,  and 
his  and  her  heirs,  executors  and  administrators  respectively ; 
and  the  said  company  or  corporation,  companies  or  corpora- 
tions, party  or  parties  hereto,  do  hereby  for  themselves  and 

(•)  SM  UM  Standing  Order*  of  parliament  on  lhi»  subject,  ante,  pp.  638, 
630. 

(*)  The  duplicate  was  verbatim  (be  same. 
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their  successors  or  respective  successors,  and  as  to  each  of 
such  companies  or  corporations  as  concerning  only  the  acts, 
deeds  and  defaults  of  themselves  and  their  respective  suc- 
cessors, covenant  with  the  said  A.  Adams  and  B.  Bell,  their 
executors  and  administrators,  in  manner  following,  (that  is 
to  say,)  that  each  of  them  the  said  several  persons  parties  to 
[  714*  J  *these  presents  of  the  first  part,  respectively,  and  that  the 
said  company  or  corporation,  or  each  company  or  corpora- 
tion, parties  hereto,  have  respectively  subscribed  the  sum 
set  opposite  to  the  name  of  the  same  person,  company  or 
corporation,  in  the  respective  schedules  hereto,  as  the  sum 
subscribed  by  him,  her,  or  by  the  same  company  or  corpora- 
tion respectively,  for  the  purpose  of  making  and  establishing 
a  railway  to  be  called  "  The Railway,"  or  by  such  oth- 
er name  as  may  at  any  time  hereafter  be  adopted  by  the 
directors  of  the  .company  or  undertaking,  or  proposed  com- 
pany or  undertaking,  engaged  in  promoting  the  establish- 
ment of  such  railway,  such  railway  to  commence  at  or  at 

some  point  southward  of ,  in  the  county  of ,  and  to 

terminate  at  or  near ,  in  the  county  of ,  and  two  or 

more   branch   or  connected  railways,  one  being   to  or  near 

• ,  in  the  said  county  of ,   and  the  other  being  to  or 

near  to  the  borough  of ,  in  the  county  of ,  or  some 

part  thereof,  or  to  some  other  part  of  the  district  commonly 
called  the ,  and  so  that  the  said  main  and  branch  or  con- 
nected railways  respectively,  or  some  of  them,  may  form 

junctions  with  the railway,  the railway,    and   the 

and railway,  or  some  of  them,  with  proper  sta- 
tions, bridges,  approaches,  and  conveniences  connected  there- 
with, but  with  lull  power  for  the  directors  aforesaid  from 
time  to  time. to  alter  and  vary  as  well  as  the  respective  pla- 
ces or  sites  at  which  the  said  main  railway  and  the  said 
branch  or  connected  railways  respectively,  any  or  either  of 
them,  or  any  extension  or  extensions  thereof,  shall  commence, 
as  also  the  respective  sites  or  spots  at  which  they  respect- 
ively, any  or  either  of  them,  shall  terminate,  and  the  inter- 
mediate courses,  routes  or  lines  thereof  respectively  ;  and 
also  with  power  for  them  to  abandon,  vary  or  postpone  the 
said  branch  or  connected  railways,  or  any  or  either  of  them, 
and  adopt  any  other  branch  or  branches,  or  extensions 
which  they  may  think  fit ;  and  also  from  time  to  time  to  de- 
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tenutne  and  fix  upon,  and  from  time  to  time  to  alter  and  TS/- 
lie  extent  and  situation  of  the  warehouses,  stations, 
bridges,  approaches,  buildings,  works  and  conveniences  be- 
longing to  or  connected  with  the  said  main  and  branch  or 
connected  railways,  any  or  either  of  them,  and  to  make  ap- 
plication to  parliament  in  the  next  session  for  all  or  any  of 
the  purposes  aforesaid,  as  the  said  directors  shall  think  fit, 
confine  the  application  or  applications  to  parliament  in 
the  next  session  to  any  "or  either  of  the  said  main  and  branch 
or  connected  lines,  or  to  any  portion  or  portions  thereof,  or  f  *?1&  J 
of  any  or  either  of  them  \  and  also  with  full  power  and  %u- 
thority  fur  the  said  directors  to  enter  into  any  arrangement 
which  they  may  think  proper  and  expedient  for  the  amalga- 
mation or  consolidation  wholly  or  partially  of  the  said  com- 
pany with  any  other  railway  company  or  companies,  or  for 
permitting  any  other  company  to  hold  shares  or  have  any 
other  interest  therein,  or  to  enter  into  and  make  any  other 
agreement,  contract  or  arrangement  with  any  other  railway 
company  or  companies,  or  with  any  other  company  or  compa- 
nies, person  or  persons  whomsoever,  giving  an  interest  in  the 

said  intended railway  to  such  company  or  companies, 

person  or  persons,  to  such  extent,  on  such  terms,  and  subject 
to  such  stipulations,  provisions  any  conditions,  as  the  said 
directors  may  think  fit,  and  in  pursuance  of  any  such  agree- 
ment, contract  or  arrangement,  or  other  wise,  for  any  of  the  pur- 
poses aforesaid,  to  make  application  to  parliament  for  or  to  con- 
sent to  the  introduction  by  parliament  of  any  such  clauses 
and  provisions  in  any  act  of  parliament  for  which  applica- 
tion may  be  made  as  aforesaid,  as  to  the  said  directors  may 
seem  proper  and  desirable  ;  and  also  to  apply  for  the  incor- 
poration of  the  company  formed  for  making  and  establishing 
the  said  proposed  main  and  branch  or  connected  railways, 
any  or  either  of  them  :  AND  THIS  INDENTURE  FURTHER 
WITNE88ETH,  that  each  of  them  the  said  several  persons, 
parties  hereto  of  the  first  part,  'loth  hereby  for  himself  and 
herself,  his  and  her  heirs,  executors  and  administrators,  and 
as  concerning  himself  and  herself  only,  his  and  her  own  acts, 
deeds  and  defaults  respectively,  and  that  the  said  company 
or  corporation,  party  hereto,  or  each  of  the  said  companies 
or  corporations,  parties  hereto,  do  hereby  for  themselves  and 
their  respective  successors,  and  as  concerning  only  the  acts, 
deeds  and  defaults  of  themselves  .and  of  such  successors, 
covenant  with  the  said  A.  Adams  and  B.  Bell,  their  execu- 
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tors  and  administrators,  that  each  of  them  the  said  persons, 
parties  hereto  of  the  first  part  respectively,  his  or  her  heirs, 
executors  or  administrators,  and  that  the  said  company  or 
corporation,  or  each  of  the  said  companies  or  corporations 
parties  hereto,  or  their  respective  successors,  shall  and  will 
forthwith  pay  to  such  person  as  the  said  directors  shall  ap- 
point, the  sum  of  ten  pounds  per  centum  upon  the  amount  of 
money  subscribed  by  the  same  person,  company  or  corpora- 
[  *716  J  tion  respectively  as  ^aforesaid  ;  and  also  shall  and  will  well 
and  truly  pay  or  cause  to  be  paid  the  residue  of  the  amount 
subscribed  by  the  same  person,  company  or  corporation  re- 
spectively, within  three  years  from  the  date  hereof,  in  such 
sums  and  at  such  places  and  times  as  shall  be  required  by  an 
act  to  be  applied  for  as  aforesaid,  or  as  the  directors  of  the 
said  railway  or  others  authorized  by  the  said  act  shall  law- 
fully direct  or  appoint  ;  and  it  is  hereby  declared  and  agreed, 
between  and  by  the  parties  to  these  presents,  that  the  said 
A.  Adams  and  B.  Bell,  their  executors  and  administrators, 
shall  be  trustees  of  the  covenants  hereinbefore  contained  for 
the  purposes  and  in  furtherance  of  the  said  undertaking.  IN 
WITNESS  whereof  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals. , 

THE  FIRST  SCHEDULE. 


Christian  and 

Surname  of 
Subscriber  at 
full  length. 

Descrip- 
tion. 

Place  of 
Abode. 

Amount 
of  Sub- 
scription. 

Usual 
Signature  of 
Subscriber. 

Seal 

Amount 
paid  'up 

Name   of 

Witness. 

Date   cf 
Signature 

Moses  Levi 

Agent 

Salford 

£1,000 

Moses  Levi 

L.S. 

£100 

John  Smith 

lstOct.'52 

THE  SECOND  SCHEDULE. 


C  Three  Directors   of  the 

A   R 

^                   j 

£      ^    A.  B. 

L.  S.   )     £    ( 

I.K. 

1st     October    1852. 

>\  .  i  >. 
C.D 

)  Railway  Company  duly 

100,000)    C.D. 

L.  S.   (  5,000  ) 

I.K 

1st    October,    1852. 

E.  F. 

(•  authorized  in  that  behalf 

1   E.F. 

L.  S    ; 

I.K 

1st    October,    1852. 

Signed,  sealed  and  delivered  by  the  within 

named  A.  Adams, 

on   the  day  of 

A.  ADAMS.                   (L.S.) 

,  one  thousand  eight  hundred  and 

fifty  ,  in.  the  presence  of 

I.  K. 

Signed,  sealed  and  delivered  by  the  with- 

in-named  B. 

Bell 

,  on  the  day  of 

B.  BELL.                     (L.S.) 

,  one  thousand  eight  hundred  and 

fifty  ,  in 

the  presence  of        I.  K. 
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NAMES  OP  SUBSCRIBERS, 

Arranged  in    Alphabetical   Order,    with    tke   Amount  of    Deposit  paid   up 
each  tuck  Subscriber. 


Name  of  «ubs.  i 

Amount  of 
Deposit  paid  up. 

Name  of  Subscriber. 

Amount  of 
Deposit  paid  up. 

Abei,  A.< 

Bell,  Benjamin  .     .     . 

£500 

(  1072  ) 


FORM  OF  SUBSCRIPTION    CONTRACT 

[*717  J  FOR    MAKING    RAILWAY   WITH    BRANCHES. 


THIS  INDENTURE,  made  this day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  fifty-two,  between 
the  several  persons  whose  names  and  seals  are  hereunto 
respectively  subscribed  and  affixed  in  the  schedule  hereto, 
being  (together  with  the  several  other  persons  who  have  sub- 
scribed, or  who  shall  subscribe,  and  who  have  affixed  their 
seals  or  who  shall  affix  their  seals,  in  the  schedule  to  four 
certain  other  indentures,  respectively  bearing  even  date  with 
and  of  the  same  tenor,  purport  and  effect  as  these  presents) 
subscribers  to  the  undertaking  hereinafter  mentioned  of  the 

first  part,  and  A.  B.  and  C.  D.  of ,  &c.  of  the  second 

part,  WITNESSETH,  that  each  of  the  several  persons,  parties 
hereto  of  the  first  part,  do  hereby  for  himself  and  herself, 
and  his  and  her  heirs,  executors  and  administrators,  but  to 
the  extent  only  of  the  sum  or  amount  of  subscription  set  op- 
posite to  his  or  her  name  in  the  said  schedule,  covenant, 
promise  and  agree  with  and  to  the  said  A.  B.  and  C.  D. 
and  their  executors  and  administrators  :  And  doth  'hereby 
bind  himself  and  herself,  and  his  and  her  heirs,  executors  and 
administrators  in  manner  following ;  that  is  to  say,  that  each  of 
.  them,  the  said  several  persons  parties  hereto  of  the  first  part 
hath  subscribed,  and  doth  hereby  subscribe  the  sum  set  op- 
posite to  his  or  her  name  in  the  said  schedule  hereto,  for  the 
purpose"  of  establishing  and  incorporating  a  company  to  be 

called  "The Railway  Company  ;"  and  for  the  purpose 

of  enabling  such  company  to  make  the  railway,  branch  rail- 
ways and  works  after  mentioned,  together  with  all  proper 
and  suitable  stations,  works  and  conveniences  connected 

therewith  ;  such  railway  to  commence  in  the  county  of } 

in  the  parish  of ,  and  to  terminate  in  the  parish  of , 

in  the  city  of ;  and  one  of  such  branch  railways  to  com- 
mence from  and  out  of  the  said  intended  railway  in  the  said 

parish  of ,  and  to  terminate   by     a  junction    with  the 

railway  in  the  same  parish,  and  another  of  such  branch 

railways,  &c.,  &c. ;  and  also  for  the  "purpose  of  applying  to 

F  *718  1    Parliament  f°r>  an(l  endeavoring  to  obtain  an  act  to  establish 

and  incorporate   such   company,  to  be  called  "The  — 
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Railway  Company,"  and  for  authorizing  the  formation  and 
completing  of  such  works :  AND  TH«  INDENTURE  FURTHER 
WITNKBHKTII,  that  the  several  persons  parties  hereto  do 
hereby  acknowledge  and  recognise  [names],  and  such  other 
subscriber  ur  Mul>scril>cra  to  the  said  undertaking  as  the  per- 
sons last  above  named  may  hereafter  add  to  their  number 
(which  addition  the  suid  persons  last  above  named  are  here- 
by  authorized  and  empowered-  to  make  if,  and  when,  and  to 
>u.-!,  ( \t< nt  :i-  they  >luill  think  fit),  as  a  committee  or  board 
of  directors  for  directing  and  prosecuting  the  application  so 
to  be  made  to  parliament,  to  conduct  the  affairs  and  business 
of,  and  im-ident  to  the  several  matters  aforesaid,  and  to 
manage  and  dispose  of  the  capital  and  monies  to  be  raised 
and  paid  in  pursuance  of  the  covenant  herein  contained, 
until  other  provisions  shall  be  made  by  parliament  in  that 
behalf,  and  generally  to  do  and  perform  all  such  acts  as  to 
them  may  seem  expedient  in  and  about  the  promotion  or 
prosecution  of  the  several  matters  hereinbefore  mentioned, 
or  such  of  them  as  they  shall  for  the  time  being  think  it  prop- 
er to  promote  or  prosecute ;  and  the  said  parties  hereto,  of  the 
first  part,  do  hereby  authorize  and  empower  the  said  com- 
mittee or  board  of  directors  for  the  time  being  to  fix  upon 
and  from  time  to  time  to  alter  and  vary  as  well  the  site  or 
spot  at  which  the  said  intended  railway  and  branch  railways 
shall  commence,  and  also  the  site  or  spot  at  which  the  same 
shall  terminate,  and  also  the  intermediate  course  or  lines 
thereof,  and  the  parishes,  townships  and  places  through  which 
the  same  shall  pass,  and  also  to  abandon,  if  they  shall  think 
fit,  any  portion  of  the  said  undertaking,  and  to  confine  the 
application  to  parliament  in  the  present  session  to  any  por- 
tion or  portions  of  the  said  intended  railway  and  branches, 
and  also  to  appoint,  suspend  or  remove,  and  re-appoint  bank- 
ers, solicitors,  engineers,  surveyors,  secretaries,  clerks,  agents 
servants  and  workmen,  and  to  pay  and  allow  all  such  sala- 
ries and  recompenses  as  they  the  said  committee  or  board  of 
directors  shall  deem  right ;  and  also  to  enter  into  such  con- 
tracts, arrangements  and  agreements  with  landowners  and 
others,  or  with  canal  or  railway  cou.  panics,  or  contractors  for 
public  works,  or  with  the  promoters  of  the  application  for  a 

railway  from to        .  in  the  last  session  of  parliament, 

with  reference  to  the  said  'undertaking  and  the  execution  of  f  '719  J 
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the  works  thereof,  and  upon  and  subject  to  such  terms  and 
conditions,  in  all  respects  as  they  the  said  directors  shall 
F  719 1  deem  expedient,  and  to  consent  to  the  introduction  into  the 
said  intended  acts  of  any  clause  or  clauses  which  they  may 
deem  expedient,  and  which  parliament  may  approve  in  ref- 
erence to  the  objects  and  purposes  aforesaid :  and  the  said 
several  persons  parties  hereto  of  the  first  part,  for  them- 
selves severally  and  respectively,  and  for  their  several  and 
respective  heirs,  executors  and  administrators,  do  hereby 
undertake  and  agree  with  and  to  the  said  A.  B.  and  C.  D. 
that  in  the  event  of  the  said  application  to  parliament  not 
being  successful,  or  in  the  event  of  the  said  act  not  being  ob- 
tained in  the  present  session,  they  the  said  parties  hereto  of 
the  first  part  shall  and  will  well  and  truly  bear,  pay,  and 
allow  and  discharge  all  the  expenses  and  liabilities  which 
shall  have  been  incurred,  whether  previously  to  or  after  the 
execution  of  these  presents,  in  or  about,  or  with  a  view  to  the 
establishment  or  execution  of  the  said  undertaking  :  AND 
THIS  INDENTURE  FURTHER  WITNESSETH,  that  each  of  the 
said  several  persons,  parties  hereto  of  the  first  part,  doth 
hereby  for  himself  or  herself,  his  or  her  heirs,  executors  and 
administrators,  covenant  with  the  said  A.  B,  and  C.  Z?., 
their  executors  and  administrators,  that  he  or  she,  his  or  her 
heirs,  executors  or  administrators,  shall  and  will  truly  pay, 
or  cause  to  be  paid,  the  full  amount  so  subscribed  by  him  or 
her,  or  such  part  thereof,  as  shall  not  have  been  paid  by  him 
or  her  at  the  time  of  the  execution  of  these  presents,  in  such 
sums  and  at  such  place  or  places,  and  at  such  time  or  times 
as  shall  from  time  to  time  be  required  or  appointed  by  the 
said  committee  or  board  of  directors,  until  the  passing  of 
the  said  act  to  be  obtained  as  aforesaid,  and  after  the  passing 
thereof,  as  shall  be  required  or  directed  by  the  said  act,  or  as 
the  directors  or  others  authorized  by  such  act  shall  lawfully 
direct  or  appoint ;  it  being  the  express  meaning  and  intention 
of  each  of  them,  the  parties  hereto  of  the  first  part,  that  the 
amount  so  subscribed  by  him  or  her  shall  be  recoverable 
from  him  or  her,  his  or  her  heirs,  executors  or  administrators 
by  the  parties  hereto  of  the  second  part,  or  the  survivor  of 
them,  his  executors  or  administrators,  by  action  at  law,  in 
case  default  shall  be  made  in  payment  thereof ;  and  it  is 
hereby  agreed  and  declared  between  and  by  the  parties 
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to  these  presents,  that  the  said  A.  7?.  and  C.  />.,  their  execu- 
tors and  'administrators,  shall  bo  trustees  of  the  covenants     [  '720  | 

nbefore  contained  f  >r  tho  purposes,  and  in  furtherance 
of  the  said  undertaking:  IN  WITNESS  whereof  tho  said  par- 
ties to  these  presents  of  tho  first  part  have  hereunto  set  their 

>  and  seals  at  the  several  dates  horcunder  written,  and 
set  opposite  to  their  respective  names  in  the  said  schedule; 
and  the  .-aM  parties  hereto  of  the  second  part  have  hereunto 
•  •ir  hands  and  seals  tho  day  and  year  first  above  writ- 
ten. 

Signed,  sealed  and  delivered  by  ) 

the  within  named  A.  B.  and  > 

C.  D.  in  tho  presence  of         5 


THE  SCHEDULE   ABOVE   REFERRED  TO. 
See  the  first  schedule,  ante,  p.  1070. 
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[*721]       ^CONTRACT  FOR  THE   CONSTRUCTION 

OF  PART    OP 

A  LINE  OF  RAILWAY 

ACCORDING    TO 
A  SPECIFICATION  AND  DRAWINGS  REFERRED  TO. 


THIS  INDENTURE,  made  the day  of -,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  fifty ,  be- 
tween A.  B.  and  C.  D.,  of ,  &c.,  contractors  (who  are 

hereinafter  called  the  contractors),  of  the  one  part,   and  the 

railway  company,  incorporated  by  an  act  of  parliament 

passed  in  the  —  year  of  the  reign  of  her  present  majesty,  en- 
titled "  An  Act  for  making  a  Railway  from to ,  to 

be  called  the Railway,"  of  the  other  part :    WHEREAS 

the  said  company,  acting  under  the  authorities  vested  in  them 
by  the  above-mentioned  act  and  by  several  other  acts  relat- 
ing to  the  said railway,  and  particularly  by  an  act  of 

the year  of  the  reign  of  her  present  majesty,  entitled 

[title  of  act  authorizing"  the  construction  of  the  railways], 
have  determined  that  the  several  works  hereinafter  mentioned 
shall  be  made  and  executed  according  to  the  specifications 
and  drawings  hereinafter  mentioned  :  AND  WHEREAS  E.  F. 

who  has  been  appointed  by  the  said  railway  company 

as  their  engineer  to  superintend  the  making  of  the  said  rail- 
way from  to to  join  the extension  of  the rail- 
way and  other  works,  has  prepared  a  specification  and  adden- 
da thereto  and  drawings  of  the  various  works  to  be  done 
for  making  and  completing  a  double  line  of  railway  (part  of 
the  aforesaid  railway),  together  with  the  ballasting  and  lay- 
ing of  the  permanent  way  from  the  north  end  of  -  —  to  the 
turnpike  road  from ,  numbered on  the  parliamen- 
tary plan,  in  the  parish  of ,  being  a  distance  of - 

Proposal  of  miles  and chains :  AND  WHEREAS  the  said  contract- 


Recitals. 

Determina- 
tion of  com- 
pany to  exe- 
cute works. 


Of  specifica- 
tion and 
drawings 
which  have 
been  made 
by  companys 
engineer. 
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ors  haye  proposed  to  contract  with  the  said railway  contractor* 

company  to  execute  the  whole  of  the  works  described  or  de-  'J( jr*'B' 
lineated  in  such  specification  and  addenda  thereto  and  draw-  cording  to 

ings,  according  to  such  'specification  and  addenda  thereto  and  •p*««ftc**i«« 

••i         •  i  r »    i ,        i    p  i          •  *n*»  draw- 
drawings,  to  the  satisfaction  of  the  said  E.  r .  and  of  the  resi-  }„_ 

K-er  of  the  said  company  already  appointed  or  to  be  [  *722  ] 
appointed  by  the  said— —— railway  company,  and  to  use 
the  best  materials  of  every  quality  for  every  species  of  work, 
with  power  for  the  said  principal  or  resident  engineer,  or 
fiilx  r  of  thrm,  to  n-jrct  all  or  any  of  the  materials  which 
shall  not  be  of  the  best  quality  ;  and  the  said  contractors  are 
also  willing  to  take  down  and  remove  all  imperfect  workman- 
ship, and  further  to  execute  the  same  works  within  the  peri- 
od hereinafter  limited:  AND  win:  UK  AS  a  copy  of  the  said  ^'j^1  c 
specification  of  the  said  works  and  the  addenda  thereto ;  tender  in 
agreed  to  be  done  by  the  said  contractors,  and  also  a  copy  o 
the- offer  or  tender  made  by  them  in  respect  thereof,  with  the 
schedule  of  prices  referred  to  in  such  tender,  are  hereunder 
written  by  way  of  schedule  (that  is  to  say),  the  specification, 
and  addenda  are  contained  in  the  first  schedule  hereunder 
written,  and  a  copy  of  the  said  tender  and  schedule  of  prices 
for  this  contract  is  contained  in  the  second  schedule 
hereunder  written,  and  copies  of  the  said  drawings  are  also 
hereunder  written  or  hereunto  annexed:  ANL>  WHKK HAS  Of  signature 
the  drawings  applicable  to  this  contract  are  enumerated  in  °f  drnwm&» 

...         .  ,  bycoiitract- 

the  specification,  and  all  the  said  drawings  have  been  or  are  ore  ^d  con- 
intended  to  be  signed  by  the  said  contractors  and  by  the  said  pany's  en- 
E.    P.   on    behalf  of  the  said  —    -  railway   company,  and p 
copies  of  all  the  drawings  and  also  of  these  presents  are  in- 
tended to  be  deposited  with  the  resident  engineer  of  the  said 

railway  company,  so  that  the  said  contractors  may  from 

time  to  time  and  at  all  times  have  reasonable  access  thereto  : 

AND  WHKKEAS  the  said railway  company  have  agreed  Of  payments 

to  make  the  payments  hereinafter  mentioned  or  referred   to,  *°  ***  •ubJect 

i  •  .1.  i.        •      A.       toconditions. 

to  the  said  contractors,  subject  to  the  conditions  hereinafter 

mentioned  or  referred  to:  AND  WHEREAS  it  has  been  agreed  Ofbond  to 
that  the  due  performance  of  this  contract  in  all  respects,  »ecure  P"- 
according  to  the  stipulations  herein  referred  to  on  the  part  of 
the  said  contractors,  shall  be  further  secured  by  the  joint  and 
several  bond  and  obligation  of  the  said  contractors  and  of 
G.  H.  and  1.  K.,  esquires,  as  sureties  of  the  said  contractors 

in  the  penal  sum  of  £ :  Now  THIS  INDENTURE  "WIT- 

VOL.  u.        56 
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NESSETH,  that,  in  consideration  of  the  payments  to  be  made 
by  the  said  company  as  hereinafter  mentioned,  and  also  in 
consideration  of  the  covenants  hereinafter  contained  on  the 
part  of  the  said  company,  they  the  said  contractors,  *do  here- 
by for  themselves,  their  heirs,  executors  and  administrators 

covenant  and  agree  with  the  said railway  company  in 

manner  following  (that  is  to  say),  that  they,  the  said  con- 
tractors, their  respective  executors  or  administrators,  shall 
and  will  well  and  substantially,  and  in  the  best  and  most 
workmanlike  manner,  with  the  best  materials  of  their  re- 
spective kinds,  to  the  satisfaction  of  the  engineer  and  resi- 
dent engineer,  and  of  such  person  or  persons  as  may  be  ap- 
pointed to  superintend  the  works  on  behalf  of  the  said  com- 
pany (and  in  case  there  shall  be  any  difference  of  opinion  as 
to  the  quality  of  the  materials  or  workmanship,  the  contract- 
ors, their  respective  executors  or  administrators,  are  to  be 
bound  by  the  decision  of  the  said  engineer^,  and  with  all  rea- 
sonable expedition,  make,  execute  and  complete,  such  com- 
pletion to  be  certified  as  hereinafter  mentioned,  and  render 
fit  for  the  transit  of  engines  and  carriages,  a  double  line  of 
railway  from to ,  numbered on  the  parliamen- 
tary plan,  in  the  parish  of ,  a  distance  of miles  and 

chains,  or  thereabouts,  together  with  the  ballasting  and 

laying  of  the  permanent  way  thereof,  with  all  requisite  exca- 
vations, embankments,  cuttings,  tunnels,  bridges,  culverts, 
drains,  earthwork,  concrete,  piling,  brickwork,  masonry,  iron- 
work, asphalte,  and  with  all  other  work  whatsoever,  whether 
temporary  or  permanent,  described  or  referred  to  in  the  said 
specification  and  drawings,  or  which  may  be  reasonably  in- 
ferred therefrom,  and  all  other  contingent  works  that  may  be 
necessary  for  the  substantial  completion  of  the  said  works,  or 
that  may  be  ordered  for  the  accommodation  of  the  landowners 
on  the  said  line,  and  all  such  additional  works  that  may  here- 
after appear  to  the  acting  engineer  to  the  said  company  en- 
gaged on  the  said [another  part  of  line}  railway  requi- 
site, in  the  order  and  manner  according  to  the  directions  and 
instructions  contained  or  referred  to  therein  ;  and  shall  and 
will  deliver  over  the  said  works,  when  completed,  unto  the  said 
company  within  twelve  month&  from  the  time  when  possession 
is  given  to  the  said  contractors  of  the  land,  required  by  them 
from  the  commencement  of  the  contract,  to  the  cutting  of  the 
south  side  of  the tunnel,  and  numbered on  the  sec- 
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tion,  provided  that  possession  of  the  remainder  of  the  land 

required  to  be  given  to  the  contractors   within   six  months 

from  that  time,  or  an  extension  of  the  time  shall  be  allowed 

for  completing  'this  contract  equal  to  the  time  that  the  said      [*724  ] 

contractors   shall    be  kept  from  entering  on  the  said  land  ; 

nii'l  that  th«-  s.ii-1  contractors  shall  and  will  at  their  own  costs, 

•!<•  nil  and  every  kind  of  labor,  engines,  stones,  bricks, 
timber,   building  and  other    materials,   waggons,  barrows,  ^      521 
horses,  planks,  srafl'" Mint;,  centering,  machinery,  temporary  labor  and 
roads,  iron 'works,  implements,  tools  and  plant,  respectively  maleriab. 
described  or  referred  to  or  implied  in  the  said  specification, 
or  which  shiill  be   required  for  the  duo  execution,  construc- 
Mtt  or  completion  of  all  or  any  of  the  works   or  buildings 

>y  undertaken  to  be  executed,  constructed,  or  made, 
with  the  exception  of  the  materials  for  the  permanent  way 
(including  rails,  chairs,  sleepers,  fastenings,  <fcc.)  which  will 
be  provided  by  the  said  company,  but  the  said  contractors 
shall  provide  ballasting,  and  shall  bear  the  expenses  of  lay- 
ing the  road  and  cartage  of  materials  from  the station  To  ^vt  ^ 

of  the branch  of  the  said railway;    and   that   the  ceipu  for  ma- 
said  contractors  shall  and  will,  from  time  to  time,   give   re-  ^r^n'ng^er. 
ceipts  for  the  materials  supplied  to  them  for  the  permanent  able  for  same. 
way,  and  shall  and  will  hold  themselves  responsible  for  any 
loss  or  damage  v>  Inch  may  arise  to  them  after  they  shall  have 
been  placed  in  their  possession ;    and  that  the  said  contract- 
ors shall  and  will  abide  by,  perform,   and  fulfil  all  the  requi-  To°b»enre 

..         T  ,    .     specification. 

sitious,  conditions,   directions,  or  instructions   contained   in 
the  said  specification  and  drawings,  or  that  may  be  reason- 
ably inferred  therefrom :  And  further,  that  the  said  contract- 
ors, their  respective  executors  or  administrators,  shall  and  TO  proride 
will,  at  their  own  expense,  find  and  provide  all  land  required  land  for  spoil 
for  side  cuttings,  spoil  banks,  or   for   temporary  occupation 
for  any  diversion  of  roads  or  streams,  and  for  all  temporary 
purposes  in  the  execution  of  the   said  works,  the  company 
providing,  at  their  own  expense,  the  land  shown  on  the  plan 
drawing  No.  1  (colored  red),  referred  to  in  the  said  specifica- 
tion, and  the  lauds  required  for  stations.     That  the  said  con-  To  keep 
tractors  shall  and  will,  during  the  progress  of  the  works,  and  ^ 
for  the  space  of  one  year,  to  commence  aTid  be  computed  from  year. 
the  time  when  all  the  works  herein  contracted  for  shall  have 
been  completed  (such  completion  to  be  certified  as   hereiuaf- 
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ter  mentione  d  (and  delivered  over  to  the   said railway 

company,  effectually  and  substantially  uphold,  maintain  and 
keep  the  said  works  and  permanent  way,  and  all  the  excava' 
tions,  embankments,  slopes,  tunnels,  bridges,  culverts,  ditches 
[725*]    *drains,   fences,   buildings,  constructions,  and  all  other   the 
works   hereby   contracted  to  be  made,  completed,  executed, 
upheld,  and  maintained  as  aforesaid,  in  good  and  perfect  re- 
pair and  condition,  with  all  and  all  manner  of  necessary   re- 
parations and  amendments,  including  such   reparations  and 
amendments  as  shall  be  rendered  necessary  by  the  effect   of 
any  accidents  or  ground  slips,  or  any  other  cause  or  circum- 
stances whatsoever  ;  and  shall  and   will,  in   upholding  and 
maintaining  the  same  works,  and  in  making  such  reparations 
and   amendments  as  aforesaid,   observe  in  all  things  the   di- 
rections and  instructions    contained  in  the  said  specification 
and  addenda  thereto,  and  find  and  provide  all  necessary  ma- 
terials  and  things  for  the  doing  thereof,  and   in  such   good 
and  perfect  repair  and  condition  shall  and  will,  at  the  expi- 
ration of  the  said  one  year,    leave  the  said   branch   railway, 
with  its  masonry,  brick- work,  excavations,  and  embankments, 
slopes,  fences,  drains,  ditches,    buildings,   constructions,  and 
other  works  hereby  contracted  to  be  made   and  executed   as 
aforesaid,  so  that  the  same  may  then  be  in  complete  and  sub- 
When  to  be   stantial  repair  and  condition  :  Provided  always,  that  in  case 
allowed  for   Of  slips  of  earthwork  exceeding  one  thousand   cubic   yards 
work0         "  each>  tne  sa^  contractors  are  to  be  paid  for  making  good  the 
same,  according  to  the  said  schedule  of  prices  for  extra  work, 
unless  the  said  acting  engineer  shall  consider  that  such  slips 
have  been  caused  by  the   negligence  or  carelessness  of  the 
said  contractors,    in  which  case  the  said   contractors  are  to 
make  good  the  same  at  their   own   expense   in  all  things  ; 
Provision  as  And  further,  that  in  case  the  acting  or  principal  engineer   of 
to  deviations  ^  ga^  company  shall   think  proper  to  deviate  in   any   re- 

from  speci-  .  .  _        .  •    «          •    i  •, 

fication.  spect  from  the  specification  01  the  work  contracted  for,  or  to 
cause  any  additions,  deductions  or  alterations  to  the  works,  the 
same  shall  not  vacate  or  impeach  the  contract,  nor  shall  the  con- 
tractors, their  respective  executors  or  administrators,  be  per- 
mitted to  make  any  additions,  omissions  or  deviations  in  the 
work  described  in  the  specifications,  and  as  shown  on  the 
drawings  therein  referred  to,  without  an  order  in  writing 
signed  by  the  acting  or  resident  engineer  of  the  said  com- 
pany, and  the  value  of  any  such  additions,  omissions  or  de- 


CONTRACT    FOR  CONSTRUCTING  A    RAILWAY.  1081 

•ns   shall  be   ascertained   according  to  the   schedule  of 
-  ln-mmder  written,  and  the   amount   thereof  shall   be 
« -itlicr  a-ltled  to  or  deducted  from  the  amount  of  this  contract 
as  the  case  may  require  :  And  further,   that   all  accounts  of  Accounu  of 
works  shall  be  sent  by  the  said  contractors,   their  re-  "  £  *°[  to 
specti vo  'executors  or  administrators,  to  the  principal  or  res-  engineer 
i.l.-nt    .MLrincer  of  the  said  company   within   one  calendar  JJ^JJ  ° 
month  of  the  time  when  the  said  works  shall  have  been  ex-     [  «726  ] 
rruti'd,  otherwise  the  said  contractors,  their   respective   exe- 
s  or  administrators,  shall  forfeit  their  claim  to  any  sum 
of  money  which  they  might  otherwise  be  entitled  to  on  ac- 
count of  such  extra  works.     And  further,  that  the  drawings  Drawings 
ami  specification  shall  be  taken  together  to  explain  each  oth-  J^*^1^ 
er,  and  if  in  the  execution  of  the  work  it  shall  be  found  that  taken  to- 
anything  has  been  omitted  or  misstated,  either  in  the  draw-  g«ther- 
ings  or  specification,  which  is  necessary^for  the  proper   per- 
formance and  completion  of  any  part  or  parts   of  the   work, 
the  said  contractors,  their  respective  executors   or   adminis* 
trators,  shall  at  their  own  expense  execute  the  same  as  though 
it  had  been  more  particularly  described,   and  provide  what- 
ever may  be  necessary  to  complete  the  whole  in  the  best 
and  most  workmanlike  manner,  according  to  the   true  intent 
and  meaning  of  the  said  specification,  and  the  addenda  there- 
to.    And  further,  that  in  case  the  figured  dimensions  on  the 
drawings  shall  disagree  with  the  scaling,  or  in  case  there 
shall  be  any  discrepancy  between  the  drawings  and   specifi- 
cation, or  any  ambiguity  in  them,  such  occurrence   shall  not 
invalidate  the  contract,  but  the  same  shall  be  rectified  by  the 
acting  or  resident  engineer,  if  thought  requisite,  and  that  the 
written  dimensions  on  the  drawings  shall  be  taken  in  all  ca- 
ses in  preference  to  the  scale  attached,  and  all  the  drawings 
to  a  large  scale  shall  be  taken  in   preference   to  those  to  a 
small  scale,  and  that  anything  contained  either  in  the  draw- 
ings  or   specification   shall  be  equally  binding  on  the  con- 
tractors,  their   respective  executors  or  administrators,  as  if 
it  were  contained  in  both.     And  further,  that  the  said  con-  Contractor* 
tractors,   their  respective  executors  or  administrators,   shall  "*  emPIoy 

...  ,      .  competent 

and  will  at  all  times  during  the  progress  of  the   said  works,  foremen, 
either  reside  in  the  immediate  vicinity  of  the  same,  or  pro- 
vide and  employ  upon  the  works  competent  and  responsible 
persons  as  foremen  to  superintend  and  direct  the   same,  to 
whom  applications  may  be  made  and  directions  given  on   all 
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matters  touching  the  works  hereby  contracted  for  ;  and  that 
the  acting  engineer  of  the  said railway    company    en- 
gaged on  the  said  works,  or  the  resident  engineer,  shall  have 
the  power  to  order  the  discharge  of  any  man  or  men  "whom 
he  may  consider  incompetent  to  his  or  their  work,  or  as  hav- 
To  pay  their  jng  conducted  himself  or  themselves  improperly.     And  fur- 
every  fort-     ^er,  ^at  tne  sa^  contractors   shall  pay  their  workmen  *in 
night.           cash,   at  least  once  in  a  fortnight,  and  that  in  case  at  any 
I    '  27  ]     time  during  the  continuance  of  this  contract,   any  complaint 
shall  be  made  to  the  directors  of  the  said  company,  as  to  the 
system  by  which  the  workmen  employed  in  the  execution   of 
the  works  herein  comprised  shall  be   paid,  and  the  said   di- 
rectors shall  after  duly  investigating  the    same,    and  giving 
the  said  contractors,  their  respective    executors  or   adminis- 
trators, an  opportunity  of  being  heard  on  the  subject,  deter- 
mine that  such  system  ought  to  be   altered  or   discontinued, 
then  and  in  such  case  the  said  contractors,  their  respective 
executors  or  administrators,  shall  and  will  within  one  week 
after  notice  in  writing  of  such  determination  under  the  hand 
of  the  secretary  or  the  directors  of  the  company  shall  havebeea 
given  to  the  said  contractors,    their  respective  executors  or 
administrators,  or  left  at   their,  or   either  of  their,   last  or 
most  usual  place  or  places  of  abode  or  business  in  England, 
alter  or  discontinue  such  system  and  adopt  such  other  system, 
in  place  thereof  as  shall  be  satisfactory  to  the  said  directors  : 
Works  to  be  And  also,  that  the  said  contractors,  their  respective   execut- 
underlnspec-  ors  or  administrators,  shall  and  will  perform  all   their  cove- 
tion  of  com-  nants  and  engagements,   and  execute  all  the  works  hereby 

pany  s  engi-  contracted  to  be  executed  under  the  immediate  inspection 
neer. 

and  control  of  the  resident  engineer  for  the  time  being  of  the 

said  company,  and  to  the  satisfaction  of  the  acting  engineer 

for  the  time  being  to  the  said  company,  engaged  in  the  su- 

As  to  use  of  perintendance  of  the  said  works  :  And  further,  that  in  case 

lands  for       ^ne  SQi{^ railway  company  shall  see  fit,  upon  the   appli- 

cation  of  the  said  contractors,  to  exercise  any  of  the  pow- 
ers vested  in  them  by  the  acts  of  parliament  relating  to  the 

railway,  or   by  the   public  general    acts   incorporated 

therewith,  or  any  of  them,  of  entering  upon  and  making 
temporary  use  of  any  lands  adjoining  to  the  site  of  the  said 
works  hereby  contracted  for,  or  any  of  them,  during  the 
making  and  execution  thereof,  for  any  of  the  purposes  au- 
thorized by  the  said  acts,  or  any  of  them  (but  which  powers 
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flxewised  hy  •  .ne 

tiotore,)  they  tin-  i'>rs  shall  and  will  at 

!  >  commencing  any  works  on  the 
lands  so  intended  to    he   t--  ineli.se 

with  :i  substantial  temporary  f.-nrr.  :m.l  with  all   re.jiii- 

'ute*  and  bars.  and  shall  and  will  at  all  time?,    until  the 

"f  the  *aid  lands  shall  ho    restore*!  to    the    owner 

owners  or  occupi.  .  f.    main- 

.  fences,  irates  ami  Lars  *in  good  and   per-     I    '28  J 

feet    repair  an  1    condition,  so  as    effectually  to  prevent   any 

unnecessary    trespass  or  'damage,    and  shall    not  m.r  will  in 

:ion   of  any  works  upon  such    adjoinini:   lands  or 

oth(M-\\i<(>  in  any  manner  exceed  the  powers  and   authorities 

l»y  the  <ai  1  Mtfl  <>f  i>ai  lianient,  or  any  of  them,  given  to  the 

-  railway  company,  hut  shall  and  will   do  as   little 

ii;e  as  may  he  to  the  land  ><>  t»  he  temporarily  occnpinl  : 

Ami  further,  that  they  the  said   contractors    shall    and    will  Contractor* 

make  such  full  o»mpeii.sation  and  satisfaction  as  are  required  ,^nsation  for 

by   the    said  acts   of  parliament,  or   as    shall   he  otherwise  temporary 

claimahle,  to  all  owners,    lessees,   or  occupiers  of  land  ad-  U8e  of  land* 

joining  or  near  t->  tin-  site  of  the  said  works,  or  any  of  them, 

whieh  shall  he  taken,  usi-d.  injured,  or  temporarily  occupied, 

'    the  purp'Kf-:   h<-rrinlietore    mentioned,   or  hy    the 

said  acts,  or  any  of  them,  authm  -i/rd.  and  t  »  all  other  person* 

wh-'insm-vcr  eniirled  in  that  hehalf,  in  respect  of  all    loss    or 

damage  to  be  occasioned  to  or  sustained  hy  them,  or  any  of 

them,  by  or  hy  reas  »n  of  the  execution  of  the  works    herehy 

contracted  for,  or  hy  reason  of  the  execution  of  all  or  any    of 

the  powers  hy  the  said  acts  or  any  of  them   granted,    or  hy 

reason  of  the  neglect  or  omission  of  the  said    contractors  to 

comply  with  all  or  any  of  the  provisions  of  the  said  acts,  or 

any  of  them,  or  of  these  presents,  and  that  such   compensa- 

md  -ati^faction  shall  extend  to  and  include  all  royalties, 

rents,  and  other  payments   for   irc'tin^   stone,  sand,   gravel. 

ruhhle,  clay  or  other  materials    for    the    works    hen 

tracte  1  !>.  or  any  of  them,  or  which  shall  he    pr<  .-i;: 

win-re  than  from  the  site  of  the  same  works,    and   also  shall 

and  will  pay  all  compensation   and   satisfaction    which    shall 

become  payable  to  any  person  or  persons    whomsoever  for  or 

in  respect  of  any  damage  which  during  the  progress  of  the 

same  works  shall  be  occasioned  hy  the  diversion  or  interrup- 

tion of  any  rivers,  streams,   water-courses,  roads  or  streets, 
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or  by  any  of  the  operations  connected  therewith,  or  by  pro- 
curing, carrying,  or  conveying,  or  laying  any  materials  else- 
where than  upon  the  site  of  the  same  works,  for  or  in  respect 
of  any  damage  that  may  be  occasioned,  by  the  burning  of 
bricks,  straying  of  cattle  or  animals  in  consequence  of  the 
want  of  sufficient  fences,  gates  or  bars  ;  and  also  they  the 
said  contractors  shall  and  will  defend,  keep  harmless  and 
indemnified,  the  said railway  company,  and  their  suc- 
cessors, and  their  lands  and  tenements,  goods  and  chattels, 
in  respect  of  all  such  damages  as  aforesaid,  and  particularly 
[  *729  ]  in  respect  of  any  penalty  or  penalties,  *if  any,  to  be  incurred 
under  the  5th  section  of  an  act  passed,  &c.  [one  of  the  local 
acts  relating  to  the  com,pany\  and  also,  that  if  at  any  time 

or  times  the  said railway  company  shall  be  called  upon 

to  make  good  any  such  damages,  or  to  pay  any  such  com- 
pensation or  satisfaction  as  aforesaid,  then  and  in  every  such 
case  it  shall  be  lawful  for  them  to  make  good  any  such  dam- 
age, or  to  pay  any  such  satisfaction  and  compensation  to 
such  extent  and  in  such  manner  as  they  shall  think  fit  and 
proper,  and  to  deduct  the  amount  so  to  be  paid,  and  any  ex- 
penses to  be  incurred  by  them,  in  or  about  ascertaining  the 
same,  or  in  anywise  connected  therewith,  from  any  money 
which  may  be  then  due,  or  shall  thereafter  become  due  to  the 
said  contractors  by  virtue  of  these  presents,  or  in  case  the 
money  then  due  to  the  said  contractors,  shall  be  insufficient 
to  cover  the  same,  then  the  said  contractors,  their  heirs  exe- 
cutors or  administrators,  shall  and  will  make  good  and  pay 

Interference   t^e  deficiency  to  the  said railway  company.     THAT,  in 

brides!"1'  °r  every  case  wherein  the  execution  of  the  works  hereby  con- 
tracted for,  or  any  of  them,  any  part  of  .any  road,  way  or 
bridge,  either  public  or  private,  shall  be  gone  across,  cut 
through,  raised  or  sunk,  or  taken  so  as  to  be  rendered  im- 
passable for  or  dangerous  to  travellers,  passengers,  or  car- 
riages, or  persons  entitled  to  the  use  thereof,  they,  the  said 
contractors,  shall  and  will  cause  a  sufficient  road,  way  or 
bridge  to  be  made,  instead  of  the  road,  way,  or  bridge  so  in- 
terfered with  :  and  every  such  substituted  road,  way  or 
bridge  shall,  at  the  expense  of  the  said  contractors,  be'  made 
and  maintained  in  a  state  as  convenient  as  the  road,  way  or 
bridge  so  interfered  with,  or  as  nearly  so  as  can  be  ;  and  if 
any  such  former  road,  way  or  bridge,  cannot  be  restored 
compatibly  with  the  formation  and  use  of  the  works  hereby 
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contracted  for,  the  said  contractors  shall  and  will,  at  their 
owh  expense,  cause  such  substituted  road,  way  or  bridge,  to 
be  put  into  a  permanently  sul-stantial  condition,  equally 
convenient  with  such  former  road,  way  or  bridge,  or  as  nearly 
so  an  can  be,  and  if  such  former  road  or  way  can  be  restored, 
compatibly  with  tin-  formati-m  and  use  of  the  same  works, 
then  the  said  contractors  shall  and  will  at  their  own  expense 
make  such  r<\stoniti  >n.  and  every  such  substituted  road  and 
way  shall  be  put  into  such  condition  as  aforesaid,  or  such 
former  road  or  way  shall  be  restored,  aa  the  case  may  be, 
within  such  period  after  the  commencement  of  any  such  op- 

>ns  as  aforesaid,  as  the  acting  engineer  "of  the  said f  *730  ] 

rail  way  company  shall  by  any  writing  under  his  hand  direct 
or  appoint.  That  in  every  case  in  which,  in  the  course  of  exe- 
cuting the  works  hereby  contracted  for,  any  road,  not  being 
a  turnpike  road,  and  whether  a  public  or  private  road,  shall 
be  used  or  interfered  with,  they,  the  said  contractors,  shall 
and  will  at  their  own  expense  maintain  the  same  in  as  good  a 
state  of  repair  as  such"  road  shall  be  in  at  the  time  of  com- 
mencing to  use  or  of  interfering  with  the  same,  and  leave 
the  same  in  such  state  of  repair  at  the  conclusion  of  the  use 
thereof  or  interference  therewith  :  AND  FURTHER,  that  they  Contractor* 
the  said  contractors,  their  respective  executors  or  adminis-  J^1^'^61 
trators,  shall  not  nor  will  in  the  execution  of  any  works  un-  roads  unne- 
der  the  contract  hereby  entered  into,  or  otherwise,  injure  or 
permanently  or  temporarily  obstruct  or  interfere  with  the 
free  use  of  any  public  or  private  road,  farm  road  or  path, 
more  than  shall  be  required  for  the  performance  of  this  con- 
tract, and  in  the  due  execution  thereof  shall  be  unavoidable ; 
and  that  in  constructing,  carrying  on,  or  executing  the  said 
railway  works  across  any  roads  or  paths,  and  in  every  other 
case  where  any  such  injury,  obstruction,  or  interference, 
shall  unavoidably  or  otherwise  happen,  they  the  said  con- 
tractors', their  respective  executors  or  administrators,  shall 
and  will  fully  observe  and  perform,  and  curry  out,  and  be 
bound  by  the  stipulations  and  agreements  relative  to  the 
crossing  of  roads  and  streets  and  highways,  as  particularly 

provided  for  in  the  hereinbefore  mentioned  act  of  the 

year  of  her  present  majesty,  and  of  the  public  general  acts 
incorporated  therewith  ;  and  that  in  carrying  any  materials, 
or  otherwise  passing  across,  over  or  under  any  road  or  path, 
whether  permanent  or  temporary,  every  necessary  precau- 
VOL.  n.  57 
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tion  shall  be  taken  by  the  said  contractors,  their  respective 
executors  or  administrators,  to  avoid  injuring  or  improperly 
interfering  with  the  use  of  the  same  ;  and  they  respectively 
shall  and  will  save  harmless  and  indemnify  the  said  company 
from  all  losses,  damages,  expenses,  claims  and  demands  on 
account  or  in  consequence  thereof :  AND  FURTHER,  that 
the  said  contractors,  their  respective  executors  or  adminis- 
trators, shall  provide  all  labor,  assistance  and  materials,  in 
setting  out  the  line  of  works,  and  shall  make  good  all  exist- 
ing drains,  culverts,  and  roadways,  and  other  property,  that 
may  be  injured  or  rendered  unserviceable  in  making  the  rail- 
way :  AND  FURTHER,  that  the  said  contractors,  their  re- 
spective executors  or  'administrators,  shall  make  the  neces- 
sary diversions  of  streams  during  the  construction  of  culverts 
and  bridges,  so  as  not  to  occasion  any  obstruction  to  the  free 
passage  of  the  water  :  AND  FURTHER,  that  they  shall  pay 
the  expenses  of  all  police  which  the  local  magistrates  may 
appoint  :  AND  FURTHER,  that  proper  attendance  shall  be 
provided  by  the  said  contractors,  their  respective  executors 
or  administrators,  on  all  gates  to  public  roads  crossed  on  the 
level,  until  the  opening  of  the  railway  :  AND  FURTHER,  that 
they  the  said  contractors,  their  respective  executors  or  ad- 
ministrators, shall,  at  all  times  during  the  progress  of  the 
said  works,  take  all  requisite  precautions,  and  use  their  best 
endeavors  for  preventing  any  riotous  or  unlawful  behaviour 
of  or  amongst  the  laborers,  workmen,  and  others  employed 
on  the  said  works,  and  for  the  preservation  of  the  peace  and 
protection  of  the  inhabitants,  and  security  of  the  property 
in  the  neighborhood  of  the  said  works  :  AND  FURTHER, 
that  they  the  said  contractors,  their  respective  executors  or 
administrators,  shall  not  nor  will,  unless  with  the  consent  of 

the  said railway  company,  or  their  engineer,  make  any 

assignment  of  this  contract,  or  any  sub-contract  or  sub-con- 
tracts for  the  execution  of  the  works  hereby  contracted  for, 
or  any  part  thereof  :  AND  FURTHER,  that  no  such  assign- 
ment or  sub-contract,  without  the  consent  of  the  said 

railway  company,  or  their  engineer,  shall  exonerate  the  said 
contractors,  their  respective  heirs,  executors  or  administra. 
tors,  from  their  liability  under  these  presents  for  the  due  per- 
formance of  all  the  matters  herein  comprised :  AND  FUR- 
THEH,  that  all  materials,  horses,  engines,  tools,  implements 
and  plant,  brought  or  left  by,  or  by  the  order,  or  on  ac- 
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«6ont  of  the  said  contractor*,  their  respective  executors 

i  i 

i  utors,  on  or  near  to  the  Bite  of  any    work*  to  be 

r  the  contract  hereby  entered  iuto  for  the  purposes 
ing  used  or  employed  in  or  about  the  same,  or  such  of 
the  said  material*,   horses,  engines,  tools,  implements  and 
plant  respectively,  as  shall  not  br  n-turnrd  or  removed  un- 
der the  ordi-r  «f  the  acting  engineer  to  the  said railway 

company,  engaged  on  the  said  railway  works,  or  the  resident 
ider,  according  to  the  provisions  hereinafter  in  that  be- 
half contained,  shall,  from  the  time  of  their  being  so  brought 
and  left  as  aforesaid,  become  and  be  considered  as  the  prop- 
erty of  or  belonging  to  the  said railway  company,  sub- 
ject to  the  purposes  of  the  works  for  which  they  shall  bo  ..  .^ , 
•so  brought  or  left,  and  to  such  agreements  respecting  the 
same  as  are  hereinafter  contained  for  the  benefit  of  the  said 
contractors,  their  respective  executors  or  administrators,  and 
the  same  or  any  part  thereof  shall  on  no  account  be  taken 
away  by  them,  or  any  other  person  or  persons  whomsoever, 
or  used  or  disposed  of  by  him  or  them,  except  for  the  pur- 
poses of  the  said  works,  without  the  special  licence  and  con- 
sent of  the  acting  engineer  of  the  said railway  compa- 

njt  engaged  on  the  said  last-mentioned  railway,  to  be  given 
in  writing  under  his  hand  ;  but  the  said railway  com- 
pany shall  not  be  answerable  for  any  loss  or  damage  of  or  to 
the  said  materials,  horses,  engines,  tools,  implements,  or 
plant,  by  theft,  accidental  or  other  injuries  by  weather  or 
otherwise  howsoever :  PROVIDED  ALWAYS,  that  upon  the 
completion  of  the  works  hereby  contracted  to  be  done,  such 
completion  to  be  certified  as  hereinafter  mentioned,  and  upon 
payment  by  the  said  contractors,  their  respective  executors 
or  administrators,  of  all  such  monies,  if  any,  as  shall  be  due 

from  them  to  the  said railway    company   under  any  of 

the  covenants  herein  contained,  and  on  the  full  performance 
of  the  said  covenants,  such  of  the  said  materials,  horses,  en- 
gines, tools,  implements,  and  plant  as  shall  not  have  been 
used  or  converted  in  the  said  works,  and  shall  remain  un- 
disposed of  in  the  possession  or  custody  .of  the  said  - 
railway  company,  shall  be  delivered  up  or  relinquished  by 
them  to  the  said  contractors,  their  respective  executors  or 
administrators,  upon  the  condition  of  their  removing  the 
same  immediately  thereupon  at  their  costs  from  the  premises 
of  the  said railway  company,  which  they  shall  be  at 
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Power  to  re- liberty  to  do  :  AND  FURTHER,  that  in  case  any  material 
"nTer"1'  or  ma*;er'als  no*  corresponding  with  the  said  specification 
terials.  hereunder  written  shall  at  any  time  or  times  be  brought  to 

the  intended  worky,  or  to  any  part  thereof,  it  shall  be  law- 
ful for  the  acting  engineer  in  charge  of  the  said  works,  or 
the  resident  engineer  of  the  said  company,  to  require  the 
contractors,  their  executors  or  administrators,  to  remove 
the  same  from  off  the  company's  property,  and  to  provide 
sound,  proper,  and  seasoned  materials  in  accordance  with  the 
same  specification  and  to  the  satisfaction  of  the  said 
engineers  or  either  of  them ;  and  in  case  any  part  of 
the  works  shall  have  been  executed  in  an  improper 
manner  as  regards  the  workmanship  or  with  improper 
materials,  not  in  accordance  with  the  said  specification 
r  »7Q3  1  *an(^  Drawings,  or  the  instructions  given  by  the  said  engineer 
-*  or  resident  engineer,  it  shall  be  lawful  for  the  said  engineers 
or  either  of  them,  to  require  the  said  contractors,  their  execu- 
tors or  administrators,  to  take  down  and  remove  such  part  or 
parts  of  the  works  so  improperly  executed,  and  to  re-execute 
the  same  in  a  good,  sound  and  workmanlike  manner,  agreea- 
bly to  the  said  specifications  and  drawings  ;  and  if,  after  seven 
days  notice  to  the  contractors,  their  executors  or  administrators, 
or  their  foremen  of  the  works,  such  unsound  or  unseasoned 
materials  shall  not  be  removed  and  taken  away  from  off  the 

said railway  company's  property  by  the  said  contractors, 

their  executors  or  administrators,  it  shall  be  lawful  for  the 
acting  or  resident  engineer  to  cause  the  same  to  be  removed 
to  such  place  or  places  as  he  may  think  fit ;  and  if,  after 
twenty-four  hours  notice  to  the  contractors,  their  executors, 
administrators,  or  their  foremen,  such  works  so  improperly 
executed  shall  not  have  been  taken  down  and  removed,  it  shall 
be  lawful  for  the  said  acting  or  resident  engineer  to  cause  the 
same  to  be  taken  down  and  removed  to  such  place  or  places 
as  he  may  think  fit,  and  the  work  to  be  re-executed  by  such 
workmen  as  he  shall  think  competent,  and  in  a  manner 
in  accordance  with  the  said  specification,  without  any 
,  liability  on  his  own  part  or  on  >  that  of  the  company 
for  any  loss  which  may  arise  to  the  contractors,  their  execut- 
ors or  administrators,  or  damage  which  may  happen  to  the 
works  in  removing  such  improper  materials,  or  in  taking 
down  and  removing  such  improper  works,  or  in  sub- 
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•titnting  other  materials,  or  iu  causing  the  work  to  be  re- 
•MOOted  iu  a  more  workmanlike  manner,  but  in  any  of  the 
said  oases  the  contractors,  their  executors  or  administrators, 
shall  pay  all  such  ousts,  charges  and  expenses  as  shall  be  in- 
curred in  i lie  removal  of  such  materials,  or  in  the  taking 
down  and  removal  of  such  work,  or  the  substitution 
of  other  materials,  or  in  the  re-execution  of  the  works 
in  accordance  with  the  said  specification  *and  draw- 
ings, and  the  costs,  charges  and  expenses  attending  the 
same  shsll  be  deducted  from  the  amount  of  this  contract  • 
A*n  KIK  i  m  K.  that  if  the  said  acting  engineer  to  the  said 
—  railway  company  engaged  on  the  said  works  shall  at  any 
time  or  times  consider  the  number  of  workmen,  horses,  en-  Power  of 
gities,  in.;  ,  and  plant,  or  building  or  other  materials  "  *"*^ 

respectively  employed  or  provided  by  the  said  contractors,  interfere  in 
'respective  executors,  administrators  or  assigns,  in,  upon, <Me  of  in" 

,   .  ,      .  4  :.    '   .      «ufficient 

or  for  the  purpose  of  the  said  works,  to  be  insufficient  for  the  numb«r  of 

due  advancement  thereof  towards  the  completion  of  the  same  workmen. 
as  hereinbefore  mentioned,  or   that  the  said  several  works     I    '  **  I 
are  not  progressing  with  due  diligence  or  despatch,  then  and 

cry  such  case  it  shall  bo  lawful  for  such  acting  engineer 
by -written  notice  or  notices  under  his  hand  to  to  be  delivered 
to  the  said  contractors,  their  respective  executors,  adminis- 
trators or  assigns,  or  his  or  their  foreman  or  foremen,  or  any 
or  either  of  them,  or  left  at  the  usual  or  last  known  place  or 
places  of  abode  or  business  in  England  of  the  said  contractors, 
their  respective  executors,  administrators  or  assigns,  to 
require  the  said  contractors,  their  respective  executors, 
administrators  or  assigns,  to  provide  such  an  addition- 
al number  of  workmen  and  such  additional  horses, 
engines,  implements  or  plant  and  buildings,  or  other 
materials,  as  such  acting  or  resident  engineer  for  the  time 

,-  may  think  necessary  or  expedient  to  be  kept,  or  employ- 
ed, or  provided  for  the  purpose  aforesaid,  either  until  the 
completion  of  all  or  any  of  the  said  works,  or  for  a  limited 
period,  as  by  such  written  notice  or  notices  shall  be  required ; 
uii'l  in  case  the  said  contractors,  their  respective  executors, 
administrators  or  assigns,  shall  not  thereupon,  or  within  a 
reasonable  period,  as  may  be  required  by  any  such  notice  or 
notices,  in  all  respects  comply  with  the  same,  then  and  in 
every  such  case  it  shall  be  lawful  for  the  said  company  or 
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their  agents,  on  account  or  at  the  costs  of  the  said  contractors 
their  respective  executors,  administrators  or  assigns,  to  pro- 
vide and  employ  such  additional  workmen  for  such  time,  and 
purchase  and  provide  such  additional  horses,  engines,  imple- 
ments, plant  and  materials  respectively  as  shall  have  been 
required  in  and  by  such  notice  or  notices  as  aforesaid,  and  to 
pay  such  additional  workmen  such  wages,  and  for  such 
additional  *horses  engines,  implements,  plant  and  ma- 
terials respectively,  such  prices  as  the  said railway 

company,  or  their  acting  engineer  for  the  time  being 
engaged  on  the  said  works  or  resident  engineer,  may  think 
proper,  all  which  wages  and  prices  respectively,  if  paid 

by    the   said   railway  company,    shall  be     thereupon 

repaid  to  them  by  the  said  contractors,  their  respect- 
ive executors,  administrators  or  assigns,  or  the  said 

railway  company  shall  be  at  liberty  to  retain  or  deduct 

the  same  out  of  any  monies  which  shall  be  then  *due,  or  shall 
thereafter  become  due  from  them  to  the  said  contractors,  their 
respective  executors,  administrators  or  assigns,  by  virtue  of 
these  presents  or  otherwise,  and  the  said railway  com- 
pany shall  afterwards  be  at  liberty  to  use  in  the  execution  or 
advancement  of  the  said  works,  not  only  the  horses,  engines, 
implements,  plant  and  materials  provided  by  them  as  afore- 
said, but  also  any  horses,  engines,  implements,  plant  and  ma- 
terials provided  by  the  said  contractors,  their  res- 
pective executors,  administrators  or  assigns:  AND  FUR- 
THER, that  in  case  the  said  contractors,  their  res- 
pective executors  or  administrators,  shall  not  continue 
to  execute  or  advance  the  said  works  to  the  satisfac- 
tion of  the  acting  engineer  engaged  on  the  said  works  for 
the  time  being  of  the  said railway  company,  or  the  resi- 
dent engineer,  according  to  the  order  to  be  given  to  them  or 
either  of  them  by  such  acting  or  resident  engineer  under  the 
authority  hereof,  or  shall  from  any  cause  whatever,  other 

than  the  acts  of  the  said railway  company,  their  officers 

engineers,  or  authorized  agents,  be  prevented  from  or  delayed 
in  proceeding  with  or  completing  the  said  works  according -to 
this  present  contract,  and  if  such  default,  impediment  or  de- 
lay shall  continue  seven  days  or  more  next  after  notice  in 
writing,  signed  by  any  two  directors  or  the  acting  engineer 


of  the  said 


railway  company  engaged  on  the  said 
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works,  or  resident  engineer,  requiring  the  said  contractors, 
their  respective  executors  or  administrators,  to  put  an  «-n«l 
to  the  same  default,  impediment  <>r  delay,  shall  have  been 
given  to  them  or  either  of  them,  or  loft  for  them  at 
or  either  of  their  usual  or  lust  known  place  or  placet 
of  abode  or  business  in  I  I.  ..r  if  they  before  the 

completion    of  this    contract   shall    be   declared   bankrupt 
or   insolvent,   then  and  in  any  or  either  of  such  cases  it 

shall  be  lawful  f«»r  the  said railway  company,  if  and 

as  they  shall  think  proper,  ;by  writing  under  the  hands  of 
two  of  their  directors  for  the  time  being,  to  be  delivered  to 
the  said  contractors,  their  respective  executors  or  administra- 
tors, or  left  at  their  or  either  of  their  last  or  most  usual  place 
or  places  of  abode  or  business  in  England,  absolutely  to  de- 
termine this  contract,  and  in  such  case  the  monies  which 
shall  have  been  previously  paid  to  the  said  contractors  on 
account  of  the  works  executed  shall  be  considered  by  them  to 
be  the  full  value  thereof,  and  shall  be  taken  by  them  in  full 
payment  and  satisfaction  for  the  works  in  respect  whereof 
such  payment  shall  have  been  made ;  'but  all  materials,  r  •;;;,;  j 
horses,  engines,  tools,  implements  and  plant  provided  by  them 
for  the  purpose  of  the  said  works,  shall  remain  the  property 

of  the  fcaid railway  company,  who  shall  be  at  liberty 

to  use,  apply  and  dispose  of  the  same  respectively   for  the 
purpose  of  the  works  hereby  agreed  to  be  performed  until  the 
execution  and  completion  thereof,  when  the  same  shall  revert 
to  the  said  contractors,  their^respective  executors  or  adminis- 
trators without  any  allowance  for  the  wear,  tear  or   injury 
they  may  have  sustained,  under  and  according  to  and  sub- 
ject to  the  like   provisions  as  are  hereinbefore   contained 
in  contemplation  of  the   said   works    being  ^completed  by 
the  said  contractors,  their  respective  executors  or  admin- 
istrators :      AND     FURTHER,    that   the    said    contractors,  contractors 
their     respective     executors    or  administrators    shall    re-  to  remove  all 
move  all  buildings,  walls,  timber  and  trees  now  upon  the  bmldineti  *«• 
lands  to   be  occupied  or  required  for  the   said  works,  the 
said  materials  so  removed  to  remain  the  property  of  the  said 
railway  company,  but  the  said  contractors  are  to  pur- 
chase them  at  a  fair  valuation  to  be  made  in  the  usual  way ; 
AND  FURTHER,  that  the  said  contractors   shall  and  will  Contractor* 
make  and  execute  any   additions,  deviations  or  alterations  '°  ?«*»"«  **• 

g,  .  .  _  ft          «          diUon»to«a» 

to,  iroin  or  in  the  said  works  as  at  present  set  forth  and  de-  dfied  works. 
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scribed  in  the  drawing  and  specification  hereinbefore  referred 
to,  which  the  said  acting  or  resident  engineer  from  time  to 
time  during  the  progress  of  the  said  Works  may  require  at 
and  for  the  several  prices  set  forth  in  the  schedule  of  prices 
nereunder  written  or  hereunto  annexed:  AND  FURTHER, 
omissions  of  that  if  the  said  contractors,  their  respective  executors 
company.  or  administrators,  shall  be  prevented  from,  or  materially 
impeded  or  delayed  in  the  execution  and  completion  of 
any  of  the  works  hereby  contracted  for  by  them,  by 
reason  or  in  consequence  of  any  acts  or  omissions  of  the 

said railway    company,    or   their  engineers  or  agents 

authorized  in  that  behalf,  contrary  to  the  true  intent  and 
meaning  of  these  presents,  such  prevention,  impediment 
or  delay  shall  not  vacate  these  presents  or  other- 
wise affect  the  same,  except  that  in  any  such  case  the 
question  whether  any  and  what  compensation  or  allowance 
ought  to  be  paid  or  made  to  the  said  contractors,  their  respec- 
tive executors  or  administrators,  in  respecf  of  such  preven- 
tion, impediment  or  delay  and  in  what  manner  such 
compensation  or  allowance  ought  to  be  paid  or  made, 
shall  be  settled  by  arbitration  in  manner  hereinafter 
Covenant  by  mentioned :  AND  THIS  INDENTURE  FURTHER  WIT- 
company  to  NESSETH,  that  *in  consideration  of  the  premises  and 

pay  certain    Of   tne    COVenants   herein    contained    on    the  ;part  of  the 
sum 
r  *737  I     said  contractors,    the  said railway  company  do  hereby 

covenant  and  agree  with  the  said  contractors,  their  respective 
executors  and  administrators,  in  manner  following  (that  is   to 

say,)  that  they  the  said railway  company  shall  and  will 

pay  to  the  said  contractors,  their  respective  executors  or 
administrators,  for  and  in  respect  of  the  works  hereinbefore 
contracted  to  be  executed,  and  the  materials  and  articles  to 
be  provided  and  used  by  them  as  aforesaid,  the  sum  of  £— 
subject  to  the  proviso  hereinafter  mentioned,  at  the  times  and 
in  manner  and  proportions  mentioned  in  the  specifications 

Variation  to  hereunder  written:  PROVIDED  ALWAYS,  that  if  the via- 

case  of  via-  duct   mentioned  in  the  said   specification  hereunto  annexed 

of  ?unnSeiead  be  omitte(i   to  be  constructed,   and  the  culverts   and   flood 

arches  and  embankments  mentioned  therein  are  substituted 

in  lieu  of  the  said  viaduct,  then  the  sum  of  £ shall  be 

deducted  by  the  said  contractors  from  the   before-mentioned 

sum  of  £ ,  so  covenanted  to  be  paid  as  aforesaid,   and  in 

such  case  the  sum  to  be  paid  by  the  said  company  to  the  said 
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contractors  for  ami  in  respect  of  the  said  works  hcreintafore 
i  to  IK-CM  cuicd,  ami  of  the  .-aid  materials  and  ar- 
ticles, Bhull  be  the  mini   of  £ ,  instead   of  the  sum  of 

I       -;  AM>  i  i  IMII  ru.  that  the  said—  —  railway  •  •omjiany  Company  to 
shall  and   will   make  such    payments  monthly,  within  four-  [[[jjj,,- „_. 

days  after  a  certificate  shall  be  made  and  signed  by  the  mcnu! 

•inc.-r  f..r  the  time  I  icing  engaged  on  the  said  works, 
to  MBtio&ed  and  referred  to  in  the  said  specification  here. 
under  written  or  hereunto  annexed,  and  who  shall,  at  the 
ry  month,  if  thereunto  required  by  the  said  con- 
tractors, give  such  certificate  to  the  said  contractors,  or  state 
in  writing  his  reasons  for  not  doing  so,  in  the  manner  and  as 
ami  iit  lieu  of  a  certificate,  shall  and  will  pay  the  balance 
which  m:iy  remain  due  to  the  said  contractor*,  their  respect^ 
ire  executors  administrators  or  assigns, on  completion  by  them 
of  the  said  w«rk>,  within  one  calendar  month  next  after  the 
said  :i  ./nicer  of  the  said railway  company,  en- 

1  on  the  said  works,  shall  have  certified  in  writing  un- 
der his  hand  that  the  same  are  in  perfect  and  completeorder 
for  traffic,  ami  shall  also  in  like  manner  have  certified   that 
such   balance  is  due   to   the  said  contractors,  their  respect- 
ive executors    or  administrators  :     PROVIDED  NEVERTHE-  Contractor* 
THELKSS,  that  no  works  hereby  contracted  to  *bo  executed,  £j£d°to    '"" 
or  any  part  thereof,  shall  be  deemed  to  have   been  executed  mem  unless 
nor  shall  the  said  contractors,  their  respective  executors  or  *****  «««u- 

...  „     .  .         ed  toeneineers 

administrators,  be  entitled  to  payment  ot  the   same,   unless  sa-irfaction. 
the  same  shall  have  1"  uted  to  the  satisfaction  of  the    f  *738  ] 

acting  engineer  for  the  time  being  of  the  said  •-  -  railway 
company  engaged  on  the  said  works,  and  shall  have  been 
certified  by  him  to  have  been  so  executed  ;  and  that  from 
time  to  time,  within  one  week  after  notice  for  this  purpose 
shall  have  been-  given  by  the  said  contractors,  their  respect- 
ive executors  or  administrators,  in  writing  to  such  acting 
engineer,  or  to  the  Mid—  —  railway  company,  at  their  prin- 
cipal office  in  London,  their  acting  engineer  for  the  time  be- 
ing, engaged  on  the  said  last-mentioned  railway,  or  resident 
engineer,  shall  examine  the  works  alleged  to  have  been  exe- 
cuted by  the  said  contractors,  their  respective  executors,  ad- 
ministrators or  assigns,  pursuant  to  the  said  contract  hereby 
entered  into,  and  subsequently  to  the  last  preceding  exam- 
ination and  certificate  thereof,  and  the  said  acting  engineer 
VOL  u.  58 


1094  APPENDIX. 

shall  certify  to  the  said railway  company  such  works 

as  shall  have  been  found  to  have  been  duly  executed,  and 
thereupon  the  said  contractors,  their  respective  executors, 
administrators  or  assigns,  shall  be  entitled  to  recover  from 
the  said —  railway  company  the  amount  of  monies  pay- 
able to  them  according  to  the  aforesaid  agreements  in  respect 
Provision  in  of  the  same  works.  PROVIDED  ALWAYS,  and  it  is  hereby 

case  of  breach  further  declared  and  agreed,  that   no  breach  on  the  part  of 
ofthis  con-        ,           .  ,  .,  „  r. 

tract  by  com-  tne  saic* railway  company  of  any  agreement  herein  on 

pany.  their  part  contained,  otherwise  than  by  the  nonpayment 
of  any  monies  which  shall  be  justly  due  to  the  said  contractors 
their  respective  executors  or  administrators,  shall  annul 
these  presents  or  discharge  them  from  the  observance 
and  performance  of  the  several  covenants  on  their  part 
hereinbefore  contained ;  but  compensation  for  damage,  if 
any,  shall  be  paid  to  the  said  contractors,  their  respective 
executors  or  administrators,  for  such  breach  of  non-obser- 
vance by  the  said railway  company,  such  compensation 

to  be  ascertained  in  the  like  manner  as  the  compensation  to 
be  paid  or  made  to  the  said  contractors,  their  respective  ex- 
ecutors or  administrators,  for  or  on  account  of  any  delay  or 

impediments  occasioned  to  them  by  the  acts  of  the  said 

railway  company,  or  their  officers  or  agents,  as  hereinbefore 
Disputes  to  be  mentioned.  PROVIDED  ALSO,  and  it  is  hereby  further  agreed 
settled  by  ar-  fa^  jn  case  an(j  go  Often  as  anv  dispute  or  difference  shall 

f  *739  1     arige  between  the  said railway  *company  and  the  said 

contractors,  their  respective  executors  or  administrators,  con- 
cerning or  relating  to  the  works  hereby  contracted  fur,  or 
any  of  them,  or  any  covenant,  engagement,  matter  or  thing 
herein  contained,  on  the  construction  hereof  (excepting  al- 
ways any  question  as  to  the  quality  of  the  materials  or  work- 
manship of  any  part  of  the  works),  the  subject  of  every  such 
dispute  shall  be  referred  to  the  arbitration  and  award  of  two 
arbitrators,  one  to  be  chosen  by  the  said railway  com- 
pany, and  one  by  the  said  contractors,  their  respective  execu- 
tors, or  administrators,  and  in  case  either  party  shall  refuse 
to  name  an  arbitrator  Avithin  seven  days  after  notice  in  writing 
shall  have  been  given  by  the  other  party,  requiring  him  or 
them  so  to  do,  such  notice  to  be  given  to  the  said  contractors 
their  respective  executors  or  administrators,  or  left  at  their 
last  or  most  usual  place  of  abode  or  business  in  England, 
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or  to  be  loft  at  the  principal  office  of  the  said railway 

company  in  I/mdon,  an  the  ease  may  be,  then  at  the  expira- 

t  t  ho  said  sovon  days,  the  arbitrator  appointed   by  the     [739  j 
party  giving  such  notice  shall  be  at  liberty  to  proceed  alone, 

utl'l  swli  :u-l.itr;it  <n  :i>  tir-U  :il>  >vr  im-n!  i •  >n<-  1   -hull  i;;i ,  |  \>-\\  - 

er  to  appoint  an  umpire  (if  any),  or  the  said  arbitrator  alone 
as  aforesaid,  according  to  the  reference,  is  or  are  to  have  full 
power  to  examine  on  oath  or  affirmation  any  of  the  suid  parties 
hereto,  their  servants  or  agents,  and  such  other  witnesses  as 
may  be  necessary  or  expedient,  and  the  award  or  det<  r- 
minatiun  of  the  person  br  persons  to  whom  the  rei'.-r- 
ence  shall  bo  made  shall  be  final  and  conclusive  on  all 
parties  :  AND  FURTHER,  that  it  shall  l>c  lawful  for  either  or 
any  of  the  said  parties  to  cause  the  present  submission  or 
Agreement  to  be  made  a  rule  of  her  Majesty 's  Court  of  Queen's 

Bench  at  Westminster.     IN  WITNESS  whereof  the  said 

railway  company  have  hereunto  affixed  their  common  seal,  and 
the  said  A.  B.  and  C.  D.  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 

THE  FIRST  SCHEDULE  TO  WHICH  THE  ABOVE  WRITTEN 

INDENTURE  REFERS. 
See  recital,  ante,  p.   722. 


THE  SECOND  SCHEDULE  TO  WHICH  THE  ABOVE  WRIT- 
TEN INDENTURE  REFERS. 
See  recital,  an/c,  p.  722. 
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'MODEL    CODE    OF    BY-LAWS. 
[*740] 

THE  following  model  code  of  by-laws  is  understood  to  have 
been  sanctioned  by  the  Board  of  Trade,  and  adopted  by  many 
of  the  principal  passenger  railway  companies.  See  Index, 
"  By-laws." 

I.  No  passenger  will  be  allowed  to  take  his  seat  in  or  up- 
on any  of  the  company's  carriages,  or  to  travel  therein  upon 
the  said  railway,  without  having  first  booked  his  place   and 
paid  his  fare.     Each   passenger  booking  his  place   will   be 
furnished  with  a  ticket,  which  he  is  to  show  when  required 
by  the  guard  in  charge  of  the  train,  and  to  deliver  up  before 
leaving  the  company's   premises,  upon  demand,  to  the  guard, 
or  other  servant  of  the  company  duly  authorized  to   collect 
tickets.     Each  passenger  not  producing  or  delivering  up  his 
ticket  will  be  required  to  pay  the  fare  from  the  place  whence 
the   train  originally   started. 

II.  Passengers  at  the  road  stations  will  only  be   booked 
conditionally,  that  is  to  say,  in  case  there  shall  be   room  in 
the  train  for  which  they  shall  be  booked  ;  in  case  there  shall 
not  be  room-for  all  the  passengers  booked,  those  booked  for 
the  longest   distance   shall  have  the  preference  ;    and  those 
booked  for  the  same  distance  shall  have   priority  according 
to  the  order  in  which  they  are  booked. 

III.  Every  person  attempting  to  defraud  the  company  by 
riding  in  or  upon  any  of  the   company's   carriages   without 
having  previously  paid  his  fare,  or  by  riding  in  or  upon  a 
carriage  of  higher  class  than  that  for  which  he  has  booked  his 

1  place,  or  by  continuing  his  journey  in  or  upon  any  of  the  com- 
pany's carriages  beyond  the  destination  for  which  he  has  paid 
his  fare,  or  by  attempting  in  any  other  manner  whatever  to 
evade  the  payment  of  his  fare,  is  hereby  subjected  to  a  penal- 
ty not  exceeding  forty  shillings. 

IV.  Smoking  is   strictly  prohibited  both   in  and  upon  the 
carriages,  and  in  the  company's  stations.  Every  person  smok- 
ing in  a  carriage  is  hereby  subjected  to  a  penalty  not  exceed- 
ing forty  shillings ;    and  every  person  persisting  in  smoking 
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in  a  carriage  or  station,  "after  being  warned  to  desist,  shall    [  *741  ] 
inadiliti"i>  t->  incurring  a  penalty  not  exceeding  forty  shil- 
lings, >>o  immr.li:itely,  or,  if  travelling,  at  tjie  first  opportu- 
\ol  lY<>m  tho  company's  premises,  and  forfeit   his 

V.  Any  person  f<>uu«l  in  the  company's  carriages  or  sta- 
in a  state  of  intoxication,  or  committing  any  nuisance, 
or  otherwise  wilfully  interfering  with  the  comfort  of  other 
passengers,  and  every  person  obstructing  any  of  the  com- 
pany's officers  iti  the  discharge  of  their  duty,  is  hereby  sub- 
jected to  a  penalty  not  exceeding  forty  shillings,  and  shall 
imiiH-'li  it.-ly.  or  if  travelling  at  the  first  opportunity,  be 
removed  from  the  company's  premises,  and  forfeit  his  fare 

(«•) 

\  1 .  Any  passenger  cutting  the  linings,  removing  or  de- 
facing the  number  of  plates,  breaking  the  windows,  or  other- 
wise wilfully  damaging  or  injuring  any  of  the  company's  car- 
riages, shall  forfeit  and  pay  a  sum  not  exceeding  five  pounds 
in  addition  to  to  the  amount  of  damage  done. 

(a)  Persons  wilfully  obstructing  the  company's  officers,  in  case  where 
ppr»on«<  safety  is  concerned,  are  liable  under  the  3  &.  4  Viet  c.  97,  s.  16,  to 
be  apprehended  and  fined  5/.,  with  two  months'  imprisonment  in  default  of 
payment.  (See  ante  pp.  19,  20.) 
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*RESOLUTIONS  AND  ORDERS 

[   *742  ]  OF    THE 

HOUSE  OF  COMMONS 

RESPECTING      RAILWAY     AND     CANAL      BILLS, 
15TH    APRILj    1853. 


RESOLVED, — That  no  railway  or  canal  bill  containing  any 
powers  of  amalgamation,  purchase,  lease,  working  arrange- 
ment, or  other  combination  of  interest  between  different  rail- 
way or  canal  companies  heretofore  incorporated,  be  further 
proceeded  with,  unless  the  parties  interested  in  promoting 
such  bill  shall  elect  to  proceed  with  the  same  on  the  terms  of 
striking  out  in  committee  all  such  powers  aforesaid;  except 
when  the  combination  of  interest  is  limited  exclusively  to  an 
interest  in  new  works  to  be  executed,  or  for  the  execution  of 
which  time  is  to  be  given,  under  powers  to  be  conferred  in  the 
present  session. 

Ordered,  That  it  be  an  instruction  to  the  committee  on 
every  railway  and  canal  bill,  in  case  any  petition,  duly  de- 
posited by  the  promoters  of  any  bill  or  bills,  which,  in  conse- 
quence of  the  foregoing  resolution,  shall  not  have  been 
proceeded  with  shall  allege  that  such  bill  or  bills 
involve  a  scheme  competing  with  a  scheme  referred  to 
such  committee,  it  shall  be  competent  to  the  committee  to 
admit  the  petitioners  presenting  such  petition  to  a  locus 
standi  to  oppose  the  bill  so  referred  to  them  as  aforesaid. 

Ordered,  That,  in  the  present  session,  it  be  an  instruction 
to  the  committee  on  every  railway  bill  providing  for  the  con- 
struction of  any  new  railway,  or  for  the  extension  of  time  for 
the  completion  of  any  railway  in  Great  Britain,  in  case  they 
shall  find  the  preamble  thereof  to  be  provided,  to  insert  in 
the  bill  one  or  other  of -the  provisions  folio  wing;  that  is  to 
say: — 

In  every  railway  bill  promoted  by  an  existing  railway  com- 
pany, being  possessed  of  a  railway  already  opened  for  public 
traffic,  whereby  the  construction  of  any  new  line  of  railway  ia 
authorized,  or  the  time  for  completing  any  line  already  author- 
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tad,  is  extended,  a  clause  {»  -  !i:it  afi«-r  the  expiration  of 

a  period  to  be  limited  l-v  .-ucli  hill,  not  exceeding  five  years 
•from  the  passing  •  t  tl «  ..it.  m  the  ease  of  a  new  line,  and  [743J 

B  years  in  CAM  of  the  <  n   "f  time  for  completing 

aitv  lin. ,  the  |.ayim-iit  of  any  tli\ic!»i,<l  on  the  ordinary  and 
unjMimtviiti"!  capital  of  Midi  company  shall  l»o  suspended 
until  Huch  line  nlmll  huve  been  Completed  and  opened  for 
public  traffic. 

In  every  railway  bill  promt  it  •  1  1-y  an  existing  railway 
company  untiring  possessed  of  a  railway  alrca.lv  oj  - 
for  public  traffic,  or  by  persons  not  already  incorporated, 
whereby  the  confirm -ti-.n  of  any  new  lino  of  railway  is  au- 
th»rixed,  a  clause  to  the  following  effect,  vie  : — And  whereas, 
pursuant  to  the  Standing  Orders  of  both  Houses  of  Parlia- 
ment, and  to  an  act  of  the  ninth  year  of  her  present  Ma-  • 

jesty,  c.  20  (ante,  p.  652,)  a  sum  of  £ ,   being  one-tenth 

part  of  three-fourths  of  the  amount  of  the  estimate  of  the 
expense  of  the  railway  authorized  by  this  act,  has  been  de- 
posited with  the  Court  of  Chancery  in  England,  [or  with  the 
Court  of  Exchequer  in  Scotland  [as  the  case  may  6e,]  [or 

exchequer  bills,  stocks  w  funds,   to  the   amount  of  £ •, 

have  been  deposited  or  transferred  pursuant  to  the  said  act, 
as  the  case  may  6e,jin  respect  of  the  application  to  parlia- 
ment for  this  act :  be  it  enacted  that  notwithstanding  any- 
thing contained  in  the  said  recited  act,  the  said  sum  of  £ , 

[or  the  said  exchequer  bills  or  other  funds,  as  the  case  may 
be]  so  deposited  or  transferred  as  aforesaid,  in  respect  of  the 
application  for  this  act,  or  the  interest  or  dividends  of  such 
sum  of  money  [exchequer  bills,  stocks  or  funds,]  shall  not, 
except  upon  the  execution  and  deposit  of  such  bond  as  here- 
inafter mentioned,  be  paid  or  transferred  to  or  on  the  appli- 
cation of  the  person  or  persons,  or  the  majority  of  the  per- 
sons named  in  such  warrant  or  order,  or  the  survivors  or  sur- 
vivor of  them,  unless  the  said  company  shall,  previously  to 
the  expiration  of  the  period  limited  by  this  act  for  comple- 
tion of  the  railway  hereby  authorized  to  be  made,  either  open 
the  said  railway  for  the  public  conveyance  of  passengers,  or 
prove  to  the  satisfaction  of  the  lords  of  the  committee  of  her 
Majesty's  Privy  Council  for  Trade  and  Foreign  Plantations, 
that  the  said  company  huve  paid  up  one-half  of  the  amount  of 
the  capital  by  this  act  authorized  to  be  raised  by  means  of 
shares,  and  hare  expended  for  the  purposes  of  this  act  a  sum 
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equal  in  amount  to  such  one-half  of  the  said  capital  ;  and  if 
the  said  period  shall  expire  before  the  said  company  shall 
either  have  opened  the  said  railway  for  the  public  cgnvey- 
f  744*  ]  ance  of  passengers,  or  have  given  such  proof  as  *aforesaid 
to  the  satisfaction  of  the  lords  of  the  said  committee,  the 
said  sum  of  money,  [exchequer  bills,  stocks  or  funds,]  de- 
posited or  transferred  as  aforesaid,  and  the  interest  and  div- 
idends thereof,  shall  immediately,  from  and  after  the  expira- 
tion of  the  said  period,  be  forfeited  to  her  Majesty,  and  be 
paid  and  transferred  by  the  officer  or  person  in  whose  name 
they  shall  then  be  deposited  or  invested  to  the  account  of  her 
Majesty's  exchequer,  and  when  so  paid  and  transferred,  shall 
be  carried  to  and  form  part  of  the  consolidated  fund  of  the 
united  kingdom  of  Great  Britain  and  Ireland  :  provided  that 
-  at  any  time  after  the  passing  of  this  act,  if  a  bond  in  twice 
the  amount  of  the  said  sum  of  <€ shall  have  been  exe- 
cuted by  the  said  company,  with  one  or  more  sureties,  (such 
bond  to  be  prepared  to  the  satisfaction  of,  and  such  surety 
or  sureties  to  be  approved  by  the  solicitor  of  the  Lords 
Commissioners  of  her  Majesty's  Treasury,)  conditioned  for 
payment  to  her  Majesty,  her  heirs  or  successors,  of  the  said 

sum  of  £ -,  if  the    said  company  shall  not,    within   the 

time  limited  for  the  completion  of  the  said  railway,  either 
open  the  said  railway  for  the  public  conveyance  of  passen- 
gers, or  prove  to  the  satisfaction  of  the  lords  of  the  said 
committee  that  the  said  company  have  paid  up  one-half  of 
the  amount  of  the  said  capital  by  this  act  authorized  to  be 
raised  by  means  of  shares,]  and  have  expended  for  the  pur- 
poses of  this  act  a  sum  equal  in  amount  to  such  one-half  of 
the  said  capital  ;  and  if  such  bond  shall  have  been  deposit- 
ed with  the  said  solicitor  to  the  said  Lords  Commissioners, 
then  such  sum  of  money  [exchequer  bills,  stocks  or  funds,] 
and  the  interest  or  dividends  thereof,  shall  be  paid  or  trans- 
ferred to,  or  on  the  application  of  the  person  or  persons,  or 
the  majority  of  the  persons,  named  in  such  warrant  or  order 
as  aforesaid,  or  the  survivors  or  survivor  of  them,  and  the 
monies  to  be  recovered  upon  such  bond  shall  be  dealt  with 
in  like  manner  as  the  said  sum  of  money  [exchequer  bills 
stocks  or  funds,  [and  the  interest  or  dividends  thereof,  would 
have  been  dealt  with  under  this  act  if  such  bond  had  not 
been  executed  and  deposited  as  aforesaid. 

In  case  of  any  railway  bill  to  which  neither  of  the   forego- 
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ing  provisions  may  be  found  to  apply,  a  special  provision  for 
effectually  securing,  as  nearly  as  may  be  in  accordance  with 
the  same,  the  completion  and  opening  for  traffic  of  the  rail- 
way to  which  the  bill  relates. 
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The   References  to  the  Railway  Act*  are  preceded  by  o.  denoting 
the  Chapter,  s.  the  Section*  ofthote  Ad*,  and  ii.  the  Second  Volume. 

A.  "9 

ABANDONMENT. 

Of  certain  incorporated  railway  companies  authorized  by  act  of  par- 
liament, ii ,  982. 
Transfer  of  road  to  new  companies,  no  amalgamation,  93,  ii.,  895. 

ABATK 

Power  for  Commissioners  of  Woods,  &c.,  on  Board  of  Trade,  to  abate 
railways  constructed   on  unauthorized   gauge,    9  &   10  Viet.  c. 
57,  65. 
ABATEMENT. 

Plea  of,  for  nonjoinder  of  co-contractors,  ii.,  1032,  1033. 
ABORTIVE  RAILWAY  COMPANIES. 

Within  Winding  up  Acts,  ii.,  983.     Sec  Winding-up  Act*. 
ABSENT  PARTIES. 

Service  of  notice  before  temporary  use  of  lands  as  to,  8  &  9  Viet  c. 

20,  s.  34 ;  ii ,  640.     See  Compensation. 
ABSTRACT. 

Costs  of,  to  be  paid  by  company,  8  &  9  Viet  c.  18,  &  82,  501. 
ACCESS. 

To  special  act  by  persons  interested,  8  &  9  Viet  a    16,  s.    161, 
314,  8  &  9  Viet  o.  18,  s.  150    5G3,  8  &  9  Viet  o.  20,  s.  162,  ii.  819. 

By  mortgagees  to  account  books,  8  &  9  Viet  o.  16,  s.  55,  239. 
ACCIDENTS. 

Notice  of,  to  bo  given  to  Board  of  Trade  within  forty-eight  hoars,  5 

&  6  Viet  c.  55,  s.  7,  27. 
Return  of,  may  bo  ordered  by  Board  of  Trade,  5  &  6  Viet  c.  55,  s. 

8,27. 

Railway  companies  may  enter  on  adjoining  lauds  in  case  of  accidents 
or  slips  in  embankments,  5  &  6  Viet  c.  s.  55,  14,  33. 
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ACCIDENTS,  continued. 

Actions  by  relations  of  persons  killed  by,  ii.,  744.  See  Action  /  Death. 
Rule  of  care  required  to  avoid,  ii.,  726. 
ACCOMMODATION  WORKS. 

What  may  be  constructed  ia  making  railway,  8  &  9  Viet.  c.  20,  s  16 

623. 
Compensation  to  be  made  to  parties  for   damage  in   constructing,  id. 

624. 
Lands  may  be  temporarily  occupied  by  railway  for  construction  of,  8 

&  9  Viet.  c.  20,  s.  32,  ii.,  638. 

Enumeration  of  the  several,  for  owners  and  occupiers  of  lands  adjoin- 
ing the  railway,  8  &  9  Viet.  c.  20,  s.  68,  ii.,  677. 
When  company  shall  not  be  required  to  make,  id.  ii.3  678. 
Differences  as  to,  may  be  settled  by  two  justices,  8  &  9  Viet,  c  20,  s. 

69,  ii.,  684, 
May  be  executed  by  land  owners  on  default  by  the  company,  8  &  9 

Viet.  c.  20,  s.  703  ii.,  685. 
When   owners   and   occupiers  of  lands  may  make  additional,  8  &  9 

Viet.  c.  20,  s.  71,  ii.,  685. 
To  be  constructed  under  the  superintendence  of  company's  engineer, 

8  &  9  Viet,  c.  20,  s.  72,  ii.,  685. 
After  the  prescribed   period   company  not  to  be   required  to  make, 

8  &  9  Viet.  c.  20  s.  73,   ii.,  686. 
Until  made,  owners  to  be  allowed  to  cross   railway  for  occupation  of 

lands,  8  &  9  Viet,  c  20,  s.  74,  ii.,  686. 
Specific  performance  of  agreement  to  make,  decreed,  ii.,  682. 
Construction  of  deed  respecting,  id. 
Jury  cannot  award  cost  of  to  land  owner,  ii.,  684. 
Cases  on  construction  of  provisions  as  to,  ii.,  687 — 689. 

ACCOUNTABILITY.     See  Officers. 
ACCOUNTANT-GENERAL. 

May  be  ordered  to  invest  compensation  money,  8  &  9  Viet.  c.   18,  s. 

70,  475. 
Money  paid  into  bank  to  remain  in  name  of,  to  credit  of  interested 

party,  8  &  9  Viet.  c.  18,  s.  86,  5  14. 
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ACCOUNTANT-GENERAL,  continued. 

Deposit  of  money  in  Bank  when  office  of  closed,  8  &  9  Viet  c.  18,  a, 

88,  515.     - 
Money  deposited  under  standing  orders  to  be  transfered  into  name  of, 

i4— 827. 
ACCOUNTS. 

Of  all  money  received  and  paid  by  railway  to  be  kept  for  three  yean 
preceding  period  at  wbich  option  of   revision  or  purchase    be- 
comes available,  7  &  8  Viet  c.  85,  s.  5,  42. 
Half  yearly  abstract  of  such  accounts  to  be  prepared  by  railway  and 

sent  to  Lords  of  Treasury,  id. 

Persons  appointed  by  Lords  of  Treasury  may  inspect  such  accounts,  id. 
To  be  kept  of  money  received  for  the  conveyance  of  a-ueagors    on 

railway,  46. 

To  bo  kept  of  money  paid  by  tho  persona  carrying  such  passengers  to 
the  proprietors  of  railways  on  account  of  fores  received  or  for 
the  use  of  railway,  id. 

Books  of,  respecting  passengers,  may  be  inspected  by  excise  officers,  47. 
Of  money  expended  to  be  kept  by  directors,  8   &   9  Viet.  c.    16,  s. 

115,  293. 
Books  to  be  balanced,  and  balance  sheet  to  be  made  up,  8  &  9  Viet 

c.  16,8.  116,293. 
Shareholders  may  inspect,  at  stated  times,  8  &  9  Viet.  c.  16,  a  lT7, 

294. 

Of  receipts  and  expenditure  of  funds  of  railway  to  be  made  annually, 
and  copy  thereof  transmitted  to  clerk  of  peace,  8  &  9  Viet   c.  20,  s. 

107,  ii.,  781. 

Penalty  for  omission,  id.     See  Poor's  Hate. 
ACCOUNTS  AND  BALANCE  SHEET. 

To  bo  delivered  by  directors  to  auditors,  8  &  9  Viet  c.  16,   s.    106, 

289. 

To  be  examined  by  auditors,  8  &  9  Viet.  c.  16,  s.  107,  289. 
ACQUIESCENCE.     See  Injunction. 
ACQUISITION  OP  LANDS.     See  Agreement;  Lands. 
ACT  OF  PARLIAMENT. 

T/ie  Companies  Clauses  Consolidation  Act}  1845,  8  &  9  Viet  c. 
16,  70. 
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ACT  OF  PARLIAMENT,  continued. 

To  apply  to  all  companies  incorporated  by  acts  passed  after  8th  May, 

1845,  8  &  9  Viet.  c.  16,  s.  1,  7.0. 
Interpretation  of  terms  used  in,  8  &  9  Viet.  c.  16,  ss.  2,  3,  90,   116. 

See  Words. 

Short  title  of,  8  &  9  Viet.  c.  16,  s.  4,  117. 
Form  in  which  portions  of  may  be  incorporated  with  other  acts,  8  & 

9  Viet.  c.  16,  s.  5,  118. 

The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Viet.  c.  18  317 

565. 
To  apply  to  all  undertakings  taking  lands   authorized  by  acts  passed 

after  8th  May,  1845,  8  &  9  Viet.  c.  18,  s.  1,  71. 
Interpretation  of  terms  used  in,  8  &  9  Viet.  c.  18,  ss.  2,  3,  318 — 321. 

See  Words. 

Short  title  of,  8  &  9  Viet.  c.  18,  s.  4,  321. 

Form  in  which  portions  of  the  act  may  be  incorporated  with  other  acts, 
8  &  9  Viet.  c.  18,  s.  5,  322. 

Land  Clauses  Consolidation  Act  (Ireland),  515 — 580. 

Ihe  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Viet.  c.]20, 

580,  ii.  820. 
To  apply  to  all  railway  acts  passed  after  8th  May,  1845,  8  &  9  Viet. 

c.  20,  s.  1,  580. 
Interpretation  of  terms  used  in  8  &  9  Viet.  c.  20,  ss.  2,  3,  603 — 606. 

See  Words. 

Short  title  of  act,  8  &  9  Viet.  c.  20,  s.  4,  606. 

Form  in  which  portions  of  act  may  be  incorporated  with  other  acts,  8 

&9  Viet.  c.  10,  s.  5,  606. 
Objects  of  the  Three  Consolidation  Acts,  70. 
For  constructing  railways  and  similar  works  regarded  as  parliamentary 

contract,  71. 
Reasonable  compensation  to  be  made  to  parties  constructing  works 

under,  73. 
Necessity  of  vigilance  by  courts  in  keeping  companies  within  powers 

granted  by,  id. 
General  rules  for  construction  of,  id. 
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ACT  OF  PARLIAMENT,  continued. 

Interference  with  righto  of  public  held  to  be  sanctioned  by  express 
provisions  of,  75. 

The  words  of,  to  be  construed  in  ordinary  sense,  id. 

Exception*  to  this  rule,  76. 

Construction  of,  in  remedial  cases,  id. 

Penal  statutes  to  be  construed  strictly,  id. 

When  remedy  given  by  is  cumulative,  id. 

Giving  a  now  right  and  specific  remedy,  78. 

Taking  away  rights  of  parties  to  be  construed  strictly,  79. 

Title  of,  no  part  of,  and  the  effect  of  punctuation,  id. 

The  effect  of  preamble  of,  in  oontroling  enactments  of,  80. 

The  whole  of,  to  be  taken  into  consideration,  id. 

Ambiguous  words  in,  to  be  construed  against  company  and  in  favor  of 
property,  82. 

Imposing  a  rate  or  toll  to  be  construed  strictly,  id. 

In  part  materia  to  be  construed  together,  83. 

Words  contained  in  Consolidation  Acts,  id. 

Provisions,  when  directory  and  when  imperative,  83 — 87. 

How  to  be  described  in  pleading,  321. 

Party  affected  by  private  act  without  notice,  87. 

Copies  of  private  acts  printed  by  Queen's  printers  admissablo  in  evi- 
dence, 88. 

Effect  of  clause  declaring  that  act  shall  be  public,  id. 

How  private  acts  are  to  be  construed,  89. 

Known  principles  of  law  must  be  applied  in  construction  of,  90. 
ACTION. 

For  call  with  interest  may  be  maintained,  8  &  9  Viet  c,  1C;  s.  25,  182. 

Declaration  in  action  for  call,  8  &  9  Viet.  c.  16,  s.  26,  183. 

Decisions  as  to  declaration  in  action  for  calls,  184. 

Insufficient  declaration  in  action  for  compensation,  367. 

May  be  brought  by  or  against  company  for  enforcing  contracts,  8  &  9 
Viet  e.  16,s.  97,  271. 

Service  of  proceedings  in,  8  &  9  Viet  c.  16,  s.  135,  305. 

To  be  barred  by  tender  of  sufficient  amends,  8  &  9  Viet.  c.  16,  s.  141, 
307. 
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ACTION,  continued. 

Of  debt  will  lie  for  recovery  of  rent-charge  payable  by  undertaking,  8 
&  9  Viet.  c.  18.  s.  11,  326.. 

May  be  maintained  for  recovery  of  compensation,  when,  8  &  9  Viet. 
c.  18,  s.  68,  429. 

Cases  as  to,  436 

"When  maintainable  for  injury  to  lands,  429. 

To  be  barred,  by  tender  of  amends  for  irregularity,  trespass  or  wrong- 
ful proceeding  in  execution  of  act  8  &  9  Viet.  c.  18,  s.  135,  551. 

May  be  maintained  by  persons  aggrieved  by  irregular  distress,  8  &  9 
Viet.  c.  18,s.  141,  554. 

On  case  lies  by  party  suffering  damage  from  interruption  of  road,  8  & 
9  Viet.  c.  20.  s.  55,  ii.,  670. 

For  recovery  of  expenses  of  works  as  to  mines,  8  &  9  Viet.  c.  20  ss. 
79,  80,  ii.,  691—694. 

For  tolls  to  be  taken  on  railway,  8  &  9  Viet.  c.  20,  s.  97,  ii.,  777. 
Against  secretary  for  not  delivering  certificate  to  shareholder,  140. 
Lies  for  non-performance  of  agreement  to  sell  shares,  147. 
How  damages  to  be  calculated  in,  150. 

Against  company  for  non-registration  and  forfeiture  of  shares,  152. 
Plea  to  the  jurisdiction  in  action  for  calls,  190. 

By  reversioner  for  injury  to  inheritance  by  wrongful  making  of  a  rail- 
way across  his  tenant's  lands,  334. 
For  injury  to  a  house  by  excavations,  366. 
For  flooding  lands,  id. 

For  negligence  in  carrying  on  works.  451,  ii.,  650 — 890 
May  be  maintained  by  shareholder  for  money  advanced  to  obtain  act, 

when,  242. 

Of  debt  against  railway  company,  ii.,  840. 
Action  of  trespass,  when  proper  remedy  for  excess  of  jurisdiction,  ii., 

836. 
Against  railway  companies, 

Of  trespass  and  trover,  ii.,  727. 

For  damage  caused  by  not  keeping  gates  closed,  29. 

For  not  conveying  passenger,  ii.,  723. 

For  loss  of  passengers'  luggage,  ii.,  727. 
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ACTION,  continued. 

For  negligence,  whereby  pamengera  were  injured,  il,  733. 
For  IOM  by  fire  occasioned  by  sparks  from  engines,  it  754. 
Maintainable  for  causing  death  by  wrongful  act,  neglect  or  default,  ii., 
744. 

To  be  for  benefit  of  relations  of  deceased,  ii.  745. 
Tu  be  brought  by  executor  or  administrator  of  deceased,  id. 
Only  one  to  lie  and  to  be  commenced  within  twelve  months,  ///. 
Full  particular  'to  be  delivered  of  person  for  whom  damages  are 

claimed  in,  id. 
When  maintainable,  ii.  746. 
When  not  maintainable  against  master  for  negligence  of  servant,  iL, 

id 

For  return  of  deposit  by  subscribers  to  abortive  schemes,  ii.,  1001. 
When  maintainable  by  allottees  of  shares,  id. 
On  the  ground  of  fraud,  ii ,  1005. 

Not  maintainable  when  expenditure  of  deposit  was  authorized,  ii ,  998. 
1010,  1011. 

By  one  promoter  not  maintainable  against  co-promoter  for  services  in 

forming  company,  ii ,  991. 
Upon  what  grounds  maintainable  against  provisional  committee,  ii. 

1014—1044. 

Against  several  for  same  demand  when  not  stayed,  ii.,  1033. 
Staying  of,  after  reference  to  Master  in  Chancery  to  wind-up  company, 

iL,  1035. 

See  Aliottees ;  Provisional  Committee. 

Action  of  debt  lies  for  recovery  of  penalty  incurred  by  companies  act- 
ing before  registration,  ii.,  965. 

For  recovery  of  penalties  under  Joint  Stock  Registration  Act  to  be  in 
Attorney-General's  name,  iL,  977. 

Limitation  of,  under  2  &  3  Viet.  o.  71.      See  Calls. 

Limitation  of,  183. 

ADDITIONAL  STATIONS. 
Lands  not  exceeding  prescribed  quantity  may  be  taken  for,  8  &  9  Viet 

o.  20,  s.  45,  ii.,  646. 
VOL.  ii.         60 
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ADDRESSES. 

Of  shareholders  to  be  entered  in   book  in   alphabetical  order,  8  &  9 

Viet,  c   16,  s.  10,  135. 
ADJOURNMENT. 

Of  meetings,  and  what  business  to  be  transacted  at,  8  &  9  Viet.  c.  1 6, 

s.  74,  258. 

Of  meetings  of  directors,  8  &  9  Viet.  c.  16,  s.  92,  269. 
Of  meetings  of  committee  of  directors,  8  &  9  Viet.  c.  16,  s.  96, 270. 
Of  inquiry  before  justices  as  to  taking  lands  for  temporary  use,  8  & 

9  Viet.  c.  20,  s.  38,  ii.,  643. 

ADMINISTRATORS.     See  Executors. 
ADMIRALITY,  (LORDS  OF.) 

To  construct  to  works  below  high  water  mark,  when,  8  &  9  gVict.  c. 
20,  s.  17,  630. 

To  alterations  in,  id. 
May  remove  works  made  contrary  to  railway  acts,  id. 

ADVERTISEMENT. 

In  what  newspaper  to  be  published,  8  &  9  Viet.  c.  16,  s.  138,  306. 

Penalty  for  advertising  company  before  registration,  ii.,  966. 

Penalty  for  unauthorized  use  of  names  in,  ii ,  976. 
AGENT  OF  RAILWAY.     See  Special  Constable. 

Authority  of,  ii.,  704. 

When  Railroad  Companies  liable  for  acts  of,  ii.,  736 — 743. 

Liability  of  Railroad  Company   to,  for  negligence  of  another   agent, 

ii.,  748. 
AGREEMENT. 

For  absolute  purchase  of  lands  may   be  made  by   promoters   of  un- 
dertaking, 8  &  9  Viet.  c.  18,  s.  6,  322. 

\ 

For  sale   of  of  lauds  maybe   made  by  corporations  and  on  behalf  of 

parties  under  disability,  8  &  9  Viet.  c.  18,  s.  7,  322. 
By  railway  company  to  delegate  their  powers,  when  illegal,  ii.,  69S. 
To  withdraw  opposition  in  parliament  to  railway  bill,  valid,  582. 
With  landowner  enforced,  although  railway  not  made,  585. 
When  not  binding  before  entry  on  lands,  586. 
When  passing  of  act  a  condition  precedent  in,  587. 
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AGREEMENT,  continued. 

Enforced,  although  project  abandoned,  588. 
To  pay  money  on  amalgamation  of  companies,  589. 
Specific  performance  of,  under  what  circumstance*  refused,  592. 
Made  before  act  of  incorporation,  when  binding  on  company,  595. 
When  not  binding,  596. 

See  Contract. 
An  agreement  in  writing  for  railroad  shares,  an   express  promise  to 

pay,  205. 
What  amount*  to  an  agreement  between  railroad  and  landholders  so 

that  equity  will  decree  specific  performance,  148. 
For  stopping  trains,  ii.,  895. 

ALLOTMENT. 

Of  shares  when  authorized,  ii.,  970. 

Of  shares  by  letter,  ii ,  994. 

The  effect  of  "  not  transferable "  in  letter  of,    id.,  666,  ii.,  993— 
1003.- 

Letter  of,  may  authorize  expenditure  of  deposit,  iL,  998. 

Letter  of,  when  evidence  without  a  stamp,  ii.,  1004. 
ALLOTTEES. 

Of  shares,   when  not  contributories  within  Joint  Stock  Companies 

Winding  up  Acts,  ii.,  995. 

Liable  only  to  the  extent  of  shares  subscribed  for,  ii/997. 
Action  against,  for  recovery  of  deposits  from,  ii.,  999. 
Actions  by,  for  return  of  deposit  when  scheme  is  abortive,  ii.,  1001. 

On  the  ground  of  fraud  having  been  practised,  ii.,  1005. 
Having  signed  subscribers'  agreement,  cannot   recover  deposit,  iL, 

1011. 

May  be  placed  in  same  situation  as  if  they  had  signed  subscribers' 

agreement,  ii.,  1011. 
When  deposits  are  recoverable,  by,  id. 

AMENDS 

Tender  of,  to  bar  action  for  irregularity,  trespass  or  other  wrongful 
proceedings  under  Companies  Clauses  Act,  8  &  9  Viet  c.  16,  s. 
141,507. 

Under  Lands  Clauses  Act,  8  &  9  Viet  o.  18,  s.  135,  551. 

Under  Railways  Clauses  Act,  8  49  Viet  e.  20,  s.  139,  iL,  813. 

Under  Metropolitan  Police  Act,  561. 
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ANNUITY. 

Refusal  of  court  to  apply  compensation  money  in  satisfaction  of,  476. 
Payment  of,  ordered,  id. 
APPEAL. 

May  be  made  against  conviction  by  justices  for  any  penalty  or  forfeit- 
ure to  quarter  sessions,  8  &  9  Viet.  c.  16,  s.  159.  313. 
To  be  within  four  months,  on  giving  ten  days'  notice  and  security  to 

prosecute,  id. 
May  be  determined  by  court  of  quarter  sessions,  8  &9  Viet.  c.  16,  8. 

160t314. 
The  like  provisions  in  Lands  Clauses  Act,   8  &  9  Viet.  c.  18,  s.  146, 

147,557. 
The  like  provisions  in  Railways  Clauses  Act,   8  &^  9  Viet.   c.  20,  ss. 

157,  158,  ii.  818. 
To  quarter  sessions  against  conviction  for  offences  within  metropolitan 

district,  558.       ^ 
To  Board  of  Trade  may  be  made  by  owners  of  adjoining  lands  against 

certain  deviations  from  datum  line,  8  &  9  Viet.  c.  20  s.  12,  619. 
To  quarter  sessions  against  determination  of  justices  to   consent  to 

level  crossings  of  bridleways  and  footways,  8  &  9  Viet.  c.  20  s.  60. 

ii,  673. 

APPLICATION  OF  COMPENSATION.  See  Purchase  Money. 
APPORTIONMENT. 

Of  rents  payable  in  respect  of  copyholds,  how  to  be  made,  8  &  9  Viet. 

c.  18,s.98,524. 
Of  rent  service,  rent  charge  and  other  rent,  how  to  be  settled  when 

part  of  lands  taken,  8  &  9  Viet.  c.  18,  s.  116,  534. 
How  to  be  settled  in  case  of  disagreement,  id. 
Of  rent  to  be  made  when  part  of  lands  subject  to   lease  is  taken,  8  & 

9  Viet,  c.^18,  s.  119,  536. 

See  Rent  Charge. 
APPROACH. 

To  a  mansion  house  not  to  be  temporarily  used  by  railway,  8  &  9  Viet. 

c.  20,  s.  30,  ii.,  637. 

To  bridleways  and  footways  crossed  by  railways  toj)e_made  by  com- 
pany, 8  &9  Viet.  c.  20,  s.  61,  ii.,  674. 
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APPROACH,  continual. 
Repair  of  may  bo  ordered  by  two  justice*,  8  &  9  Viet  c.  20,  a.  65,  U., 

675. 
AQUEDUCTS. 

May  be  constructed  over  riven,  &c ,  mentioned  in  books  of  reference, 

8  &  9  Viot  o.  20,  B.  16,  ii ,  623. 
ARBITRATION. 
Differences   between  postmaster  general  and  railway  companies  may 

be  settled  by,  1  &  2  Viet.  o.  98,  s.  16,  10. 
Aa  to  amount  of  compensation  to  railway  company  for  services  to  post 

office,  id. 

For  terminating  such  services  without  notice,  1  &  2  Viet  c.  98,  s.  9, 7. 
Contracts  with  railroad  companies  which  have  existed  *  certain  pe- 
riod may  be  referred  to,  1  &  2  Viet  o.  98,  s.  17,  11. 
Questions  to  bo  decided  by  two  arbitrators,  one  named  on  each  side, 

and  in  case  of  disagreement  by  an  umpire,  1  &  2  Viet  c.  98,  s.  16, 

11. 
Within  what  time  arbitrators  are  to  be  appointed,  1  &  2  Viet  o.  98, 

s.  18,  II. 

Settlement  of  disputes  ty,  under  Companies  Clauses  Act. 
Arbitrators  to  be  appointed  within  fourteen  days  after  dispute  has 

arisen,  8  &  9  Viet  c.  16,  s.  128,  303. 
Award  of  one  arbitrator,  when  to  be  final,  id. 
Vacancy  of  arbitrator,  how  to  be  supplied,  8  &  9  Viet  c.  16,  s.   129, 

303. 
Umpire  to  be  appointed  before  entering  upon,  8  &  9   Viet  c.    16,  s. 

130,  304. 
On  neglect  of  arbitratrators  to  appoint  umpire,  Board  of  Trade  may 

appoint  one  in  case  of  railway  companies,  8  &  9  Viet  a  16,  s.  131. 

304. 
Arbitrators  may  call  for  books  and  examine  witnesses,  8  &  9  Viot  c. 

16,8.  132,304. 
Costs  of,  to  be  in  discretion  of  arbitrators,  S  &  9  Viet.  c.    16,  s.  133, 

304. 
Submission  to,  may  be  made  rule  of  court,  8  &  9  Viet  o.  16,  s.   134, 

305. 
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ARBITRATION,  continued. 

Settlement  of  disputes  by,  under  Lands   Clauses  Consolidation  Act, 
1845. 

How  arbitrators  are  to  be  appointed  for  settling  disputes  as  to   com- 
pensation for  lands,  8  &  9  Viet.  c.  18s.  25,  378. 
Cases  as  to  the  appointment  of  arbitrators,  379. 
Arbitrators  need  not  assess  compensation  and  damage  separately,  380. 
Sum  awarded,  ordered  to  be  paid  by  court,  id. 
Award,  when  a  bar  to  action  of  ejectment,  382. 
Award  not  embracing  contingent  damage  by  railway  works,  382. 
Landowner,  under  what   circumstances  precluded  from  repudiating 

proceedings  under  arbitration,  id. 
Award  when  binding,  384. 
Appointment  of  umpire  when  valid,  386. 
In  case  of  death,  incapacity  or  refusal  to  act,  another  arbitrator  to  be 

appointed,  8  &  9  Viet.  c.  18,  s.  26,  385. 
Umpire  to  be  appointed  before  proceeding  in  reference,  8  &  9  Viet.  c. 

18,  s.  27,  385. 

Umpire  may  be  appointed  by  Board  of  Trade  in  case  of  railway  com- 
panies, when,  8  &  9  Viet.  c.  18,  s.  28,  385. 
In  case  of  death  of  single  arbitrator  the  matter  to  begin  de  novo,  8 

&9  Viet.  c.  18  s.  29,  386. 
If  either  arbitrator  refuse  to  act,  the  other  to  proceed  exparte,  8  &  9 

Viet.c.  18,  s.  30,  386. 
If  arbitrators  fail  to  make  their  award  within   twenty-one  days   the 

matter  to  go  to  the  umpire,  8  &  9  Viet.  c.  18,  s.  31,  387. 
Production  of  documents  may  be  required  on,  8  &  9  Viet.  c.  18,  s.  32, 

387. 
Declaration  to  be  made  by  arbitrator  or  umpire  before  entering  upon, 

8  &9  Viet.  c.  18,  s.  33,   387. 
Form  of,  id. 

May  be  made  before  justice  of  any  county,  387. 
Costs  of  how  to  be  borne,  8  &  9  Viet.  c.  18,  s.  34,  388. 

Need  not  be  included  in  award,  id. 

Of  claim  disallowed,  388. 
Award  to  be  delivered  to  promoters  of  undertakers,  who  shall  give 

copy  to  other  party,  8  &  9  Viet.  c.  18,  s.  35,  389. 
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\i;i:m:  AT  ION,  continued. 

Mandamus  to  take  up  award,  389. 

Si:;  :iy  be  made  rule  of  court,  8  &  9  Viot.  o.  18  a.  36, 

M8 

Award  way  be  set  aside,  although  submission  not  a  rule  of  court,  389. 

Gases  as  to  making  submission  a  rule  of  court,  389. 

Award  not  to  be  ",«>i.l  t'<>r  rrr..r  in  form,  8  &9  Viet.  c.  18,  s.  37,  390. 

When  compensation  to  absent  party  has  been  determined  by  a  survey- 
or, tin-  party  may  have  the  same  submitted  to,  8  &  9  Viet  c.  18,  s. 
64,  i 

Wh:it  question  to  be  submitted  to  arbitrators,   8  &  9  Viet  c.  18,  s. 

If  further  sum  awarded,  promoters  to  pay  or  deposit  same  within  four- 

.  days,  8  &  9  Viet.  c.  18,  s.  66,  427. 

Costs  of,  by  whom  to  be  paid,  8  &  9  Viet.  c.  18,  s.  67,  428. 
Amount  of  compensation  may  be  settled  by,  8  &  9    Viet    c.    18,   8. 

68,  id. 
Difference  as  to  price  of  lands  not  wanted  to  be  settled  by  8  &  9  Viet. 

c.  18,s.  130,  548. 

Settlement  oi  \  by,  under  Railways   Clauses  Consolidation 

Act,  1845. 
Appointment  of  arbitrators  when  questions  are  to  be  determined  by,  8 

&  9  Viet  c.  20,  s.  126,  ii.  807. 
Vacancy  of  arbitrator  to  be  supplied,  8  &  9  Viet.   c.   20,  s.   127,  ii. 

810. 

Appointment  of  umpire,  8  &  9  Viet  c.  20,  s.  128,  ii.  810. 
On  neglect  of  arbitrators,  Board  of  Trade  may  appoint  an  umpire,  8 

&  9  Viet.  c.  20,  s.  129,  id. 
In  cose  of  death  of  single  arbitrator  the  matter  to  begin  de  novo,  8  & 

9  Viet  c.  20,  a.  130,  id. 
If  either  arbitrator  refuse  to  act,  the  other  to   proceed  ex  parte,  8  & 

9  Viet  c.  30,s.  131,  itl. 
If  arbitrators   fail  to   make  their  award  within  twenty-one  days,  the 

matter  to  go  to  umpire,  8  &  9  Viet  c.  20,  s   132,  ii.  81 1. 
Power  for  arbitrators  to  call  for  documents,  8  &  9  Viet   c.  20,  s.  133, 

id. 
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ARBITRATION,  continued. 

Arbitrator  and  umpire  to  make  declaration,  8  &  9  "Viet.  c.  20,  s.  134, 

811. 

Form  of  declaration,  id. 

Costs  of,  to  be  in  discretion  of  arbitrators,  8  &  9  Viet.  c.  20,  s.  135,  id. 
Submission  to,  may  be  made  rule  of  court,  8  &  9  Viet.  c.  20,  s.  136, 

812. 
Difference  respecting  fitness  of  engine  to  be  settled  by,  8  &  9  Viet.  c. 

20,  s.  1 15,  ii.  804. 
Construction  of  carriages   used  on   railway  to   be  settled  by,  8  &  9 

Viet.  c.  20,  s.  117,  ii.  805. 
Powers  of,  ii.  809. 
ARCHES. 

To  be  made  as  marked  on  deposited  plan,   8  &  9  Viet.  c.  20,  s.  13, 

620. 
May  be  constructed  upon  land,  &c.  mentioned  in  books  of  reference,  8 

&  9  Viet.  c.  20,  s.  16,  623. 

To  be  of  certain  width  and  height,  8  &  9  Viet.  c.  20,  s.   49,  ii.  666 . 
ARSON. 

In  respect  to  railway  stations,  &c.  how  punishable,  67. 

ASCENTS. 

Of  bridges,  8  &  9  Viet.  c.  20,  ss.  50,  51,  52,  ii.  666,  667. 
See  descent. 

ASSESSMENTS. 

For  value  of  lands  and  damage  thereto  to  be  separate,  8  &  9  Viet.  c. 

18,  s.  49,  404. 

When  to  be  separate  for  value  of  lands  and  injury  thereto,  id. 
Separate,  dispensed  with,  when,  406. 
Enactment  respecting  separate,  held  to  be  directory,  407. 
Presumption  in  favor  of,  when,  407. 
Inquisition  quashed  for  want  of  distinct,  408. 
Of  shares,  before  all  are  taken,  illegal,  176. 
When,  will  be  set  aside.  465. 

See  Compensation  ;  Lands. 

ATTESTED  COPIES. 

Expense  of,  to  be  borne  by  company,  8  &  9  Viet.  c.  18,  s.  82,  330. 
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ATTORNEY  GENERAL. 

On  certificate  of  Board  of  Trade  that  railway  companies  contravene 

or  exceed  provisions  of  their  act*,  or  of  any  general  act,  maj  pro* 

coed  against  them,  7  &  8  Viet  c.  85,  s.  17,  54. 
Not  to  proceed,  except  on  oortifioate  of  Board  of  Trade  granted  after 

twenty-one  days  notice  to  company,  7  &  8  Viet.  o.  85,  •.  18,  55. 
The  object  of  above  enactment*,  56. 
Information  by,  when  not  sustained,  55. 
For  completion  of  line  of  railway,  not  sustained,  ii.  935. 
Actions  for  penaltiea  under  Joint  Stock  Registration   Act  to  be  in 

name  of,  ii.  977. 
ATTORNEY. 

Appointment  of,  by  company,  need  not  be  ander  seal,  268. 
Effect  of  appointment  of,  before  provisional  registration,  ii.  963. 
Penalty  on,  for  not  making  returns,  id 
For  fraudulent  omission,  v/. 

AUDITORS. 

Choice  and  remuneration  of,  to  be  at  general  meeting  of  company,  8 

&  9  Viet  c.  16,8.91,268. 
First  election  of,  to  be  at  first  ordinary  meeting  after  passing  of  spe-  % 

cial  act,  8  &  9  Viet  o.  16,  s.  101,  238. 
Election  of,  in  each  subsequent  year,  id. 
Qualification  of,  one  share  and  no  other  interest  except  as  shareholder, 

8  &  9  Viet  o.  16,  s.  102,  289. 

One  of,  to  go  out  of  office  annually,  8  &  9  Viet  c.  16,  s.  103,  289. 
Going  out  may  be  re-elected,  id. 

Vacancies  in  office  of,  during  current  year,   to  be  supplied  by  share- 
holders, 8  &  9  Viet  c.  16,  s.  104, 289. 
Existing  auditors  to  continue,  if  no  meeting  for  election  of,  8  &  9  Viet 

c.  16,  s.  105,  289. 
Accounts  and  balance  sheet  to  be  delivered  to,  by  directors,  8  &  9 

Viet  o.  16,  s.  106,  289. 
Duty  of,  to  examine  periodical  accounts  and  balance  sheet,  8  &  9  Viet 

a  16,  s.  107,  289. 

Powers  of,  8  &  9  Viet  a  16,  s,  108,389. 
VOL.  It.         61 
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AUTHENTICATION. 

Of  transmission  of  shares  by  other  means  than   trasisfer  to  be  by  de- 
claration, 8  &  9  Viet.  c.  16,  s.  138,  306. 

Of  notices,  may  be  signed  by  two  directors,  8  &  9  Viet.  c.  16,  s.  139, 
306. 

Of  certificates  and  other  documents  of  Board  of  Trade,  5    &  6  Viet. 
c.  55,  s.  19,  38;     7  &  8  Viet.  c.  85,  s.  23,  61 ;  8  &  9  Viet.  c.  20,  s. 
67,  ii.  677  ;  14  &  15  Viet.  c.  64,  s.  3,  69. 
AVENUE. 

Not  to  be  temporarily  used  by  railway,  8  &  9  Viet.  c.  20,  s.  30,  634. 

See  Garden. 
AWARD,  See  Arbitration. 

Time  in  which,  must  be  made,  437. 

B. 
BAIL. 

For  appearance  of  servants  of  railways,  may  be  taken  by  justices,  3 

&  4  Viet.  c.  97,s.  14,  19. 
BALANCE  SHEET. 

To  be  examined  and  signed  by  directors  before  ordinary  meeting,  293. 
To  be  produced,  wiih  report  of  auditors  thereon,  8  &  9   Viet.  c.  16,  s. 

118,294. 

See  Accounts ;  Inspection. 
BALTIMORE  AND  OHIO  RAILROAD  COMPANY. 

Case  of,  96. 
«  BANK,  THE." 

To  mean -the  Bank  of  England,  in  relation  to  lands  in  England,  8  & 

9  Viet.  c.  18,  s.  3,  223 ;  8  &  9  Viet.  c.  20,  s.  3,  605. 
«  To  mean  the  Bank  of  Ireland,  in  relation  to  lands  in  Ireland,  id^  id. 

BANKRUPTCY. 

Notice  of  act  of,  to  company,  169. 

Transfer  of  shares  in  case  of,  166. 

Transfer  of  shares  by,  how  to  be  authenticated,  8  &  9  Viet.  c.   16,  s, 

18,   164. 

Proof  of  debts  due  to  company  in,  8  &  9  Viet.  c.  16,  s.  140,  306. 
Cases  on  transfer  of  shares  by,  166. 
When  shares  in  companies  pass  as' personality  under,  167. 
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BANKRUPTCY,  continued. 

Of  contractors,  agreement*  as  to,  ii  883. 

>T. 

Of  shares  when  not  within  Mortmain  Act,  1 10. 
Construction  of  bequest  of  shares,  171. 

BOAi:i> 

I  .'-i  of  tolls  to  bo  exhibited  on,  8  &  9  Viet.  o.  20,  s.  93,  ii.  776. 

If  not  exhibited,  no  tolls  to  be  taken,  8  &  9  Viet.  o.  20,  s.  95,  ii.  777. 

Penalty  f..r  pulling  down,  defacing  or  destroying,  id. 

By-laws  to  bo  affixed  to,  and  hung  up  in  conspicuous  places,  8  &  9. 

YK-UC.  20,  s.  110,  ii.  7 
BOARD  OF  TRADE. 
Powers  conferred  on  commissioners  of  railways  transferred  to,  14  &  15 

Virt.  c.  G4,s.  1,68. 
May  continue  officers  appointed  by  such  commissioners,  14  &  15  Viet 

c.  64,  s.  2,  68. 
Appointments,  orders,  &c.  of  how  to  be  signified,  14  &  15  Viet  c.  64, 

s.  3,  69. 
No  railway  or  portion   thereof  to  be  opened   without  one  month's 

notice  by  company  to,  3  &  4,  Viet  a  97,  s.  1,  15. 
Nor  until  ten  days'  notice  of  company  of  completion  of  railway,  5  & 

6  Viet  c.  55,  s.  4,  25. 

Effect  of  certificate  of  authorizing  opening  railway,  25. 
False  return  by  officer  of  company  to,  a  misdemeanor,  3   &  4  Viet  o. 

97,  s.  4,  15. 

May  authorize  inspection  of  railways,  3  &  4  Viet.  c.  97,  s.  5,  15. 
Copies  of  by-laws,  &c.  made  before   13th  August,    1840,  to  belaid 

beforerotherwise  to  be  void,  3  &  4  Viet  c.  97,  s.  7,  16. 
By-laws,  &c,  not  in  force  on  10th  August,  1840,  not  to  be  valid  till 

two  months  after  they  have  been  laid  before,  3  &  4   Viet  c.  97,  s. 

8,  17. 
May  certify  to  attorney-general,  if  railway  companies  contravene  or 

exceed  the  provisions  of  their  acts  or  of  any  general  act,  7  &  8 

Viet  c.  85,  s.  17,54. 

To  give  twenty-one  days'  notice  to  company  of  intention  to  give  cer- 
tificate, 7  &  8  Viet  a  85,  s.  18,  55. 
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BOARD  OF  TRADE,  continued. 

To  decide  disputes  respecting  the  proper  places  for  openings  in  the 

ledges  or  flanches  of  railways,  3  &  4  Viet.  c.  97,  s.  19,  23. 
Communications  to,  how  to  be  made,  3  &  4  Viet.  c.   97,  s.   20,  23  ; 

5  &  6  Viet.  c.  55,  s.  19,  38. 
Communications  by,  how  to  be  authenticated,  id.  id. 

What  to  be  deemed  good  services  of  notices,   &c.  on  railways,  by,  id. 
May  postpone  the  opening  of  railways  upon  report  of  inspector,  5  &  6 

Viet.  c.  55,  s.  6,  26. 
Notice  of  accidents  on  railways  to  be  given  to,  within  forty-eight  hours 

under  a  penalty,  5  &  6  Viet.  c.  55,  s.  7,  27. 
May  order  railway  company  to  make  returns  of  serious  accidents,  5  & 

6  Viet.  c.  55,  s.  8,  27. 

May  order  gates  at  level  crossings  to  be  kept  closed  across  railways, 
5  &  6  Viet.  c.  55,  s.  9,  28. 

May  decide  disputes  between  railways  having  a  common  terminus,  or 
separate  portion  of  one  line,  5  &  6  Viet.  c.  55,  s.  11,31. 

May  regulate  powers  of  making  branch  communications  with  railways, 
and  of  entering  upon  them  with  locomotive  engines,  5  &  6  Viet. 
c.  55,  s  12,  32. 

May  authorize  railway  company  to  carry  turnpike  road,  highway,  &c. 
over  or  under  a  railway  by  a  bridge  or  arch,  in  lieu  of  level  cross- 
ing, 5  &  6  Viet,  c.  55,  s.  13,  32. 

Railway  companies  entering  on  adjoining  lands,  to  repair  accidents 
without  sanction  of,  within  forty-eight  hours  after  entry  to  report  to, 
5  &  6  Viet.  c.  55,  s.  14,  33. 

May  revive,  by  certificate,  compulsory  powers  of  taking  land  for  rail- 
way purposes,  when  necessary  for  public  safety,  5  &  6  Viet.  c.  ^  5 
s.  15,  34. 

May  make  arrangements  dispensing  with  conditions  imposed  as  to  cheap 
trains,  7  &  8  Viet.  c.  85,  s.  8,  45. 

May  require  railway  companies  to  allow  lines  of  electrical  telegraphs 
to  be  established  for  use  of  government,  7  &  8  Viet.  c.  85,  s.  13,52. 

May  abate  railways  constructed  on  unauthorized  gauge,  9  &  10  Viet. 
c.  57,  s.  7,  65. 

May  appoint  umpire  on  neglect  of  arbitrators,  in  case  of  railway  com- 
panies, 8  &  9  Viet.  c.  18,  s.  28, 385;  8  &  9  Viet.  c.  16,  s.  131,  304. 
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BOARD  OF  TRADE,  continued. 

May  decide  appeal  of  landowners  against  deviations  from  datum  Hue, 
8*9  Viot  o.  20,8.  12,619. 

Certificate  authorizing  deviation*  may  be  granted,  ill. 
Deviations  from  gradients,  curves,  &o.  may  be  certified  by,  8  A  9 
\     t.  o.20.  8.  14,620. 

May  order  that  gates  on  level  crossings  be  closed  across  railway  :irtml 

of  across  road,  8  &  9  Viet  o.  20,  a.  47,  ii 
May  make  rules  as  to  crossing  turnpike  roads  adjoining  stations,  8&9 

Viet  o.  20,  s.  48,  ii  665. 
May  require  screens  for  roads  to  be  made  to  obviate  danger  from 

horses  being  frightened,  8  &  9  Viet.  o.  20,  s.  63,  ii  674. 

May  modify  the  construction  of  any  road  or  bridge,  or  other  public 
work  of  an  engineering  nature,  under  certain  circumstances,  8  &  9 
Viet  c.  20,  s.  66,  ii  675. 

Documents  issued  by,  how  to  be  authenticated  and  served,  8  &  9  Viet 
c,  20,  s.  67,  ii  677. 

BOND. 

Power  to  borrow  money  on,  8  &  9  Viet  c.  16,  s.  38,  228. 
To  bo  stamped,  8  &  9  Viet  o.  16,  s.  41,  232. 
Form  of,  695 ;  ii  1047. 
Stamp  on,  id. 

Obligees  in,  to  be  paid  without  preference,  on  account  of  priority  of 
date,  8  &  9  Viet  o.  16,  s.  44,  233. 

Register  of,  to  be  kept  by  secretary,  and  inspected  by  parties  interest- 
ed, 8  &  9  Viet  c.  16,  s.  45,  233. 

Transfer  of,  to  be  stamped,  8  &  9  Viet  c   16,  s.  46,  id. 

To  be  registered  by  secretary,  8  &  9  Viet.  c.  16,  s.  47,  234. 

Assignee  of,  may  sue  on,  id. 

Form  of  transfer  of,  697;  ii.  1050. 

To  be  given  by  company  before  entry  on  lands,  8  &  9  Viet  c.  18,  s. 

85, 504. 

Bonds  held  to  be  not  conformable  to  last  provision,  506. 
Two  sureties  required  in,  507. 
What  sufficient  within  act,  508. 
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BOND,  continued. 

To  be  given  by  company  when  lands  are  used  for  temporary  purposes, 

8  &  9  Viet  c.  20,  s.  39,  ii  643. 

See  Loans ;  Security. 
BOOKS  OF  COMPANY. 

Kegister  of  Shareholders,  8  &  9  Viet.  c.  16,  s.  9,  122. 

Mandamus  refused  to  take  name  off,  123. 

What  sufficient,  id. 

Shareholder's  name  to  be  placed  on,  before  making  calls,  124. 

Shareholders'  address  book,  8  &  9  Viet.  c.  16,  s.  10,  135. 

May  be  perused  by  shareholders,  id. 
Register  of  transfers,  8  &  9  Viet.  c.  16,  s.   15, 151. 
May  be  closed  for  fourteen  days  before  each  ordinary  meeting,  8  &  9 

Viet.  c.  16,  s.  17,164. 
Of  account,  to  be  open  to  inspection  of  mortgagees  and  bond  creditors, 

8  &9  Viet.  c.  16,s.  55,239. 
"  Register  of  holders  of  consolidated  stock,"  8  &  9  Viet.  c.  16,  s  63. 

241. 

Proceedings  of  directors  to  be  entered  in,  8  &  9  Viet.  c.  16,  s.  98,  275. 
Entries  of  directors'  proceedings  in,  to  be  evidence,  id. 
To  be  balanced,  8  &  9  Viet.  c.  16,  s.  116,  275. 
Transcribed  from  minutes  of  meeting,  id. 
Resolution  of  meeting  entered  in,  276. 
Duty  of  directors  to  enter  resolutions  in,  id. 
May  be  signed  by  chairman  at  subsequent  meeting^  277. 
"When  not  evidence  on  behalf  of  company,  278. 

BOOK-KEEPER. 

To  allow  inspection  of  accounts,  and  extracts  therefrom  to  be  taken, 

8  &9  Viet.  c.  16.  s.  119,294. 
Penalty  for  refusal,  id. 

BOOKS  OF  REFERENCE. 

Certified  copies  of,  to  be  evidence,  8  &  9  Viet.  c.  20,  s.  10,  612. 

See  Errors. 
BRANCH  RAILWAYS. 

Making  of,  to  be  regulated  by  Board  of  Trade,  5  &  6  Viet.  c.   55,   s. 
12,  32. 
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BRANCH  RAILWAYS,  continued. 

May  bo  made  by  parties  to  communicate  with  the  railway,  8  &  9  Viet 

o.  20,  s  70,  ii  G'JO. 

Upon  what  conditions  to  be  constructed,  id. 
Persons  making  or  using,  to  be  subject  to  all  by-laws  of  company, 

11691. 

Rating  of,  leased  to  another  company,  ii  786. 
Loss  in  respect  of,  not  allowed  in  rating,  ii  788. 
Assessment  of  part  of  trunk  line,  ii  7'JO. 

See  Poor'*  Rate. 
BRICK-FIELD. 

When  worked  for  getting  materials  for  sale,  not  to  be  used  by  railway 

company,  8  &  9  Viet  o.  20,  s.  32,  ii  639. 
BRIDGES. 

May  be  constructed  over  lands,  &a,  mentioned  in  books  of  reference, 

8  &  9  Viet  c.  20,  s.  16,  623. 
Railway  may  be  carried  over  road  by  means  of,  and  vice  versa,  8  9k  9 

Viet  c.  20,  s.  46  ii  647. 
Under  what  regulations  to  be  constructed  over  roads,  8  &  9  Viet,  a 

20,  s.  49,  ii  665. 

When  a  bridge  over  railway  was  held  to  be  convenient,  ii  651. 
Erection  of,  over  turnpike  and  other  roads,  ii  654, 
Over  mill-stream,  ii  658. 
Over  railway,  8  &  9  Viet.  c.  20,  s.  50,  ii  666. 
Width  of,  need  not  exceed  the  width  of  road  in  certain   cases,  8  &  9 

Viet  c.  20,s.  51,  667. 

Under  what  circumstances  width  of,  to  be  increased,  id. 
Case  as  to  the  construction  of,  of  sufficient  width,  id. 
Repair  of,  may  be  ordered  by  justices,  8  &  9  Viet  o  20,  s  65,  ii  674. 
Construction  of,  may  be  modified  by  Board  of  Trade,  when,   8  &  9 

Viet  c.  20,  s.  66,  ii  675. 

BRIDGES  OR  ARCHES. 

May  be  substituted  for  level  crossings  over  or  under  railways  crossing 
highways,  &a,  with  consent  of  Board  of  Trade,  5  &  6  Viet  c.  55, 
s.  13,32. 


1124  INDEX. 

BRIDLEWAYS. 

Justices  to  consent  to  railway  being  carried  across,  8  &.9  Viet.  c.  20, 
s.  46,  ii  647. 

To  be  obtained  at  petty  sessions  after  fourteen  days'  notice,  8  &  9 
Viet.  c.  20,  s.  59,  ii  673. 

Sufficient  approaches  to  be  made  to/  when  crossed  on  the  level  by  rail- 
ways, 8  &  9  Viet.  c.  20,  s.  61,ii  673. 
BUBBLE  SCHEMES, 

Recovery  of  money  paid  in  respect  of,  ii  945. 
BUILDING. 
See  Houses. 

Right  to  remove,  433. 
BY-LAWS,  ORDERS,  RULES  AND  REGULATIONS. 

Of  railway  companies  repugnant  to  provisions  of  act  for  conveying 
mails  for  post  office,  to  be  void,  1  &  2  Viet,  c  98,  s.  11,  7. 

Copies  of,  made  by  railway  companies  before  the  10th  August,  1840, 
to  be  laid  before  Board  of  Trade,  or  to  be  void,  3  &  4  Viet.  c.  97, 
s.  7,  16. 

Not  in  force  on  10th  August,  1840,  not  to  be  valid  till  two  months  af- 
ter laid  before  Board  of  Trade,  3  &  4  Viet.  c.  97.  s.  8,  17. 

May  be  disallowed  by  Board  of  Trade,  3  &  4  Viet.  c.  97,  s.  9,  id. 

Provisions  of  railway  acts  requiring  confirmation  of,  by  justices,  &c., 
repealed,  3  &  4  Viet.  c.  97,  s.  10,  id. 

Servants  employed  upon  railways  punishable  for  breach  of,  5  &  6 
Viet.  c.  55,  s.  17,  36. 

May  be  made  by  company  to  regulate  conduct  of  officers  and  servants 
and  affairs  of  company,  8  &  9  Viet.  c.  16,  S..124,  299. 

To  bo  alterable  and  not  repugnant  to  general  law  of  land,  id. 

Common  seal  of  company  to  be  affixed  to,  id. 

Case  of  illegal  arrest  of  passenger  under,  id. 

May  be  made,  imposing  penalties  on  officers  and  servants  of  company, 
8  &  9  Viet,  c,  16,  s.  125,  302; 

To  be  so  framed  that  penalties  imposed  by,  may  be  mitigated  by  jus- 
tices, 8  &  9  Viet.  c.  16;  s.  126,  id. 

Copy  of,  with  common  seal  of  company  to  be  evidence  of,  in  prosecu- 
tions under,  8  &  9  Viet.  c.  16,  s,  127,  303. 
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BY-LAWS,  ORDERS,  RULES,  &o  ,  continued. 

Persons  making  or  utiing  branch  railways  to  be  subject  to,  8  &  9  \ 

o.  20,  s.  76,  ii  690 
Company  may  regulate  use  of  railway  by,  8  &  9  Viet.  o.  20,  B.   108, 

ii  795. 
May  be  made  and  altered  by  railway  company,  subject  to  act,  3  &  4 

Viet.  o.  97,  and  laws  of  realm,  8  &  9  Viet.  o.  20,  a.  109,  id. 
To  be  in  writing,  and  to  have  common  seal  affixed,  id. 
Penalty  may  bo  iinpoeed  for  breach  of,  id. 
When  infraction  of,  may  be  prevented  by  summary  interference,  ii 

To  be  published  on  boards,  and  hung  up  in  conspicuous  places,  8  &  9 

\     t  o.  20,  s.  HO.irf. 
Penalties  imposed  by,  not  recoverable  unless  by  laws  are  published,  8 

&  9  Viet,  c  20,s   143,  ii  8 1 5. 
When  confirmed,  published  and  affixed,  to  be  binding,  8  &  9  Viet. 

c.  20,  s.  11I,U797. 
How  to  be  proved,  id. 
Certified  copy  of,  when  evidence,  ii  id. 
Model  code  of,  1096. 
Bight  of  Railroads  to  prescribe  rules  for  the  regulation  of  depots  and 

passengers,  302. 

C. 

CALLS. 

Not  authorized  to  be  made  by  provisional  registration,  ii  970. 

Vendor  of  share  to  continue  liable  to,  until  delivery  of  transfer  of 
share  to  secretary,  8  &  9  Viet.  c.  16,  s.  15,  151. 

Undertaking  by  purchaser  of  shares  to  indemnify  vendor  against,  not 

implied,  152. 

Equity  has  ordered  such  indemnity,  155. 
Transfer  of  shares  not  to  be  made  until  payment  of,  8  &  9  Viet.  c.  16, 

s.  16,  161. 
Meaning  of  the  word  "  call,"  id. 

When  considered  to  be  made,  161. 
VOL.  n.         t'.-J 
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CALLS,  continued. 

Before  calls  paid  transfer  of  shares  void.  162. 
To  be  paid  by  subscribers,  or  legal  personal  representatives,  8&  9  VicL 

c.  16,s.21,  174. 
May  be  made  by  company  after  notice,  and   for  what  amount,  8  &  9 

Viet.  c.  16,  s.  22,  176. 

May  be  payable  by  instalments,  id. 

What  sufficient  proof  of  notice,  of,  177. 

Interest  on  unpaid  calls,  8  &  9  Viet.  c.  16,  s.  23,  182. 

Interest  may  be  allowed  on  payment  of  subscriptions  before  call,  8  & 

9  Viet.  c.   16,  s.  24,  182. 
Payment  of,  may  be  enforced  by  action  or  suit,  8  &  9  Viet.   c.  16,  a. 

25,  182. 

Declaration  in  action  for,  8  &  9  Viet.  c.  16,  s.  26,  183. 

May  be  included  in  mortgage,  8  &  9  Viet.  c.  16,  s.  42,  232. 

May  be  applied  notwithstanding  mortgage,  8  $/  9   Viet.  c.  16,  s,  43, 

233. 
Unless  all  calls  are  paid  by  shareholder  no  dividend  to  be  paid,  8  & 

9  Viet.  c.  16,  s.  123,  298. 

Liability  of  estate  of  deceased  subscriber  to,  171. 

Registered  purchaser  of  scrip  certificates  liable  to  actions  for,  129. 

Cases  on  continuing  liability  to  153. 

Actions  for,  177. 

Mandamus  refused  as  to,  ii  841. 

See  Declaration,  Evidence,  Forfeiture. 
Liability  for,  177. 
Suits  to  enforce  for,  204—211. 
Remedy  of  creditors  upon  nonpayment,  273. 
Action  for,   186. 

CAPITAL. 

Of  company  to  be  divided  into  shares.  8  &  9  Viet.  c.  16,  s.  6,  1 18. 
Loans  may  be  converted  into,  8  &  9  Viet.  c.  16,  s.  56,  239. 
However  raised,  to  be  applied  first  in  obtaining  special  act  and  execut- 
ing purposes  of  company,  8  &  9  Viet.  c.  16,  s.  65,  242. 
To  be  applied  by  companies  for  the  specified  objects,  id. 
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ii  \\  ill  bu  granted  to  restrain  misapplication  of,  243. 

r  <>thcr  railway  undertakings  will  bo  restrained,  251. 
F«r  <>f  costs  of  proceedings  in  parliament  will  bo  restrained, 

\vli 

Augtnei  to  be  settled  at  general  meeting  of  company,  8  & 

9,  16,  1.91,  -JG3. 
IK-  applied  lor  indemnity  of  directors,  8  &  9  Viet.  o.  1C,  s.  100, 

Not  to  be  reduced  by  dividend,^  &  9  Viet.  16,  s.  121,  298. 

Fund  may  bo  set  apart  by  directors  for  contingencies,  8  &   9  Viet.  c. 

16,  s.  122,  id 
To  be  en  before  compulsory  powers  to  purchase  lands  are  en- 

1.  S  \  '.i  Viet.  c.  18,  s.  16,  328. 

I.  ist  provision  not  applicable  to  extension  act,  when,  330. 
Whon  action  maintainable  for  calls  before  subscription  of  whole,  118. 
Certificate  of  two  justices  to  be  evidence   of  subscription  of,  8&>9 
a  is,  B.  17,  368. 

See  Loans,  SJiareJtolders,  Shares. 

CARRIAGE. 

Charges  for,  by  railway  companies,  ii  758. 

K  [iial  rate  of  charges  for,  ii  760. 

Construction  of  Great  Western  Railway  Acts,  as  to  charges  for,  ii  762. 

For  loading,  unloading,  &c.,  ii  764. 

For  booking,  ii  id. 

For  packed  parcels,  765. 

For  small  parcels,  766. 
Sent  in  aggregate  (quantities,  ii  id. 
Wlu-n  i  \' ,  v-ive  may  be  recovered  back,  ii  767. 

•a.  when  recoverable  back  ii,  719. 
Injunction  refused  in  respect  of  charge  for,  ii  77 J. 

See  Cltarges,  Goods,  Tolls. 

* 

CARRIAGES. 

What  description  of,  to  be  provided  for  passengers  by   cheap  trains,  7 
3  Viet  o.  85,s.  6,  43. 
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CARRIAGES,  continued. 

For  conveyance  of  military  and  police  forces.  7  &  8  "Viet.  c.  85,  s.  12, 

51. 

Weight  to  be  borne  in  any  one,  5  &  6  Viet.  c.  55,  s.  16,  36. 
Not  to  be  used  on  railway  unless  constructed   according  to  .the  com- 
pany's regulations,  8  &  9  Viet,  c  20,  s.  117,  ii  805. 
Disputes  as  to,  to  be  settled  by  arbitration,  id. 
Regulations  to  apply  to  company's,  8  &  9  Viet.  c.  20  s.  118,  id. 
Penalty  for  using  improper,  8  &  9  Viet.  c.  20,  s.  1 19,  ii  806. 
Owner's  name  to  be  registered  and  exhibited  on,  8  &  9  Viet.  c.  20,  s. 

120,  id. 

If  last  requisite  not  complied  with,  carriage  may  be  removed,  8  &  9 

Viet.  c.  20,  s.  121,  ii  id. 
Improperly  loaded  or  suffered  to  obstruct  the  road,  may  be  unloaded 

or  removed,  8  &  9  Viet.  c.  20,  s   122,  ii  807. 
Company  not  to  be  liable  for  damage  by  unloading,  &c.,  8  &  9  Viet. 

c.  20,  s.  123.  id. 
Owners  of,  to  be  liable  for  damage  by  their  servants,  8  &  9  Viet.   c. 

20,  s.  124,  id. 

CARRIERS. 

Railway  company  not  to  be  liable  to  a  greater  extent  than  common 

carriers,  8  &  9  Viet.  c.  20,  s.  89,  ii  703. 
Railway  companies  not  compellabl«  to  act  as,  id. 
Reference  to  works  on,  ii  703. 
To  what  liable  at  common  law,  id. 
Implied  contract  of.  id. 

Right  to  recover  from,  for  non-delivery  of  goods,  id. 
Obligation  of,  to  convey  goods,  ii  704. 
Carriers'  Act.,  xvii.  ii  707.     See  Contents. 

Mandamus  refused  to  compel  conveyance   of  goods  on  railway,  ii  845. 
Limitation  of  liability  of,  by  special  contract,  ji  713. 

CASTING  VOTE. 

Chairman  to  have,  in  case  of  equality  of  votes,  8  &  9  Viet.  c.  16,  s.  76, 
s.  260,  s.  92,  269. 


INDEX.  1129 

CATTLE  GUARDS,  Sec  Constitutional  Liability. 
At  all  wood  crossings  does  not  apply  to  streets  iu  oitiea  and  villages,  92. 

«  I  KTIFICATE. 

Of  provisional  registration,  to  be  granted  when,  ii  966. 

Authoriies  the  doing  of  acts  enumerated,  ii  068. 

Penalty  for  acting  without,  ii  id. 

Relief  from,  by  appointing  a  solicitor,  ii  9G9. 

When  renewed,  to  remain  in  force  twelve  montha  only  from  date,  id. 

Powers  granted  by,  when  to  cease,  id. 

Of  complete  registration  of  railways,  when  to  be  granted,  ii  971. 

Powers  and  privileges  conferred  by,  ii  id 

Restriction  of  powers  conferred  by,  in  case  of  railway   companies, 

ii  973. 

Of  shares  to  be  issued  to  shareholders,  8  &  9  Viet.  c.  16,  s.  11, 137. 
Form  of.  693, 

Action'against  secretary  of  company  for  non-delivery  of,  140. 
Tobeprima  facie  evidence  of  shareholder's  title,  8&  9  Viet.  o.  16, 

s.  12,141. 
May  be  renewed  upon  proof  of  loss  or  destruction,  8  &  9  Viet.  o.  16, 

s.  13,  id. 

Purchaser  of  share  may  require  new,  8  &  9  Viet  o.  16,  s.  15,  151. 
Endorsement  of  transfer  may  be  made  on,  id. 
Of  proprietorship,  to  be  delivered  to  purchaser  of  forfeited  shares,  8 

&  9  Viet  o.  16,  s.  33,  219. 
Of  justice,  that  required  amount  of.  capital  has  been  paid  up,  8  &  9 

Viet  e.  16,  s.  40,  232 
Of  two  justices  as  to  correction  of  errors  and  omission  in  plans  to  be 

deposited  with  clerks  of  the  peace  and  parish   clerks  iu  England,  8 

&  9  Viet  c.  20,  s  7,  611. 
With  postmasters  in  Ireland,  id. 
Certificate  aa  to  screens  for  turnpike  roads  may  be  granted  by  Board 

of  Trade,  8  &  9  Viet  o,  20,  s.  63,  ii  674. 
Certificate  as  to  modification  of  construction  of  public  works  may  be 

granted  by  Board  of  Trade,  8  &9  Viet  e.  20,  s.  66,  ii  675. 
Such  works  to  be  constructed  according  to,  id. 
Not  to  be  granted  so  as  injuriously  to  affect  private  rights  or  interests,  id. 
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CERTIFICATE— continued. 

How  to  be  authenticated,  8  &  9  Viet.  c.  20,  s.  67,  ii  "677. 
Certifica-e  of  approval  of  engines  to  be  given,  8  &  9  Viet.  c.  20,  8. 
116,  ii  804. 

.  CERTIORARI. 

Proceedings  under  several  statutes  not  to  be  removed  by,  3  &  4  Viet. 

c.  19,  s.  17,  22. 
Under  Companies  Clauses  Act  not  to  be  removed  by,  8  &  9  Viet.  c. 

16,  s.  .158,  313. 
Under  Lands'  Clauses  Act  not  to  be  removed  by,  8  &  9  Viet  c.  18, 

s.  145,  556. 

Not  taken  away  by  last  act,  when,  id. 
Under  Railways'  Clauses  Act  not  to  be  removed  by,  8  &  9  Viet.  e.  20, 

s.  156,  ii  818. 

When  it  lies,  and  when  not,  ii  868. 
Application  of  rule  of  court  as  to4  id. 
Applicable  to  irregular  exercise  of  jurisdiction,  ii  871. 
What  to  be  set  out  in  affidavits  in  application  for,  id. 
Defects  in  inquisition  must  be  sworn  to  on  application  for,  ii  873. 

CESTUI  QUE  TRUSTS. 

Lands  may  be  sold  and  conveyed  by  trustees  of,  if  under   disability, 
8  &9  Viet.  c.  18,  s.  7,322. 

CHAIRMAN. 

Who  to  act  as,  at  general  meetings,  8  &  9  Viet.  c.  16,  s.  73,  258. 
Of  meeting  entitled  to  vote,  to  have  a  casting  vote,  8^&  9  Viet.  c.  16, 

s.  76,  259. 

Of  directors  to  have  a  casting  vote,  8  &  9  Viet.  c.  16,  s.  92,  269. 
Chairman  and  deputy  chairman  of  directors  to  be  chosen,  8  &  9  Viet. 

c.  16,  s.  93,  id. 

Vacancy  of,  how  to  be  supplied,  id. 
Occasional  chairman  may  be  chosen,  when,  8  &  9  Viet.  c.    16,  s.  94. 

270. 
Of  committee  of  directors  to  be  appointed,  and  to  have    casting  vote 

in  addition  to  his  own,  8  &  9  Viet.  c.  16,  s.  96,  id. 
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cil  LNOBBY  (COURT  OF.) 

Will  dc.To-  sp.-ciiir  performance  of  sale  of  railway  shares,  147. 
Will  interpose  to  insure  equal  lialiility  to  calls,  213. 

i  for  calls  on  ground  that  fraud    was  practiced 
on  legislature,  158. 
Will  compel  purchaser  of  scrip  certificates  to  indemnify  vendor,    155. 

r el i ovo  against  fraud  in  di.-j  ;  share-,  : 

Will  OOB  ; ore  to  refund  money  improperly  withdrawn  from 

the  concern,  283. 

y  order  application  and  investment  of  compensation  money,  8  &  9 
Vi.-t  a  18,  s.  70,  475. 

.  dinvt  application  of. money  in  respect  of  leases  and  reversions, 
8  i  o.  18,  s.  74,  479. 

Of  money  deposited.  8  &  9  Viet  c.  18,  s.  78,  486. 
31  a  v  i>i  dor  payment  of  costs  by  undertaking,    in   what  cases,  8  &  9 
Vi«-t.  o.  18,s.  80,  489. 
s  as  to  costs  under  that  section,  489 — 50 1 . 

"Will  compel  railway  company  to  perform  contract  to  do  specific  work, 
ii  9 

iid  on  bubble  scheme  may  be  recovered  in,  ii  945. 

Of  parties  to  suits  by  shareholders  in  railway  companies,  ii  947. 

Shareholders  having  a  common  interest  may  sue  on  bchulf  of  them- 
selves and  other  shareholders,  ii  948. 

Questions  between  partners  may  be  decided  in  suit  not  praying  a  dis- 
solution, ii  9.jl. 

Will  not  relieve  against  forfeiture  of  shares  under  by-laws,  214. 

Forfeiture  of  shares  set  aside  by,  217. 

Has  not  jurisdiction  upou  summary  application,  to  adjudicate  upon  an 
agreement  as  to  costs,  423. 

Money  deposited  under  standing  orders   transferable   into  name  of 
accountant  general  of,  it 

Repayment  of  money  deposited,  ordered  by  ii.  826 — 828. 

Refused  relief  in  respect  of  an  informal  contract,  273. 
See  Costs;  Equity;  Injunctions. 

Injunctions  in  regard  to  joint  use  of  Station,  274. 

General  power  of,  over  public  companies,  ii.  900. 
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CHANCERY,  (COURT  OX)— continued. 

Power  of,  to  direct  sale,  ii.  94 1 . 

Where  party  entitled  to  specific  performance  in,  ii  941. 

Power  of,  to  decide  legal  question,  ii  945. 

CHARGES. 

For  extract  from  shareholders'  address  book,  8  &  9  Viet.  c.  16,  s.  10, 

135. 

For  certificate  of  shares,  8  &  9  Viet.  c.  16,  s.  11,  137. 
For  renewed  certificate,  8  &  9  Viet.  c.  16,  s.  13,  141. 
For  registering  transfers,  8  &  9  Viet.  c.  16,  s.  15,  151. 
For  entering  declaration  for  authorizing  transfer,  8  &  9  Viet.  c.   16, 

s.  18,  164. 

For  entry  in  transfer  book,  8  &  9  Viet.  c.  16,  s,  62,  241. 
In  joint  stock  companies'  registration  office,  ii  979. 
For  carriage,  to  be  at  equal  rate,  ii  758. 
By  clerk  of  the  peace  for  inspecting  documents,  315. 

See  Charges;  Costs;  Fares;  Fees;  Tolls. 

CHARTERS. 

Every  substantial  alteration  without  consent  of  corporators  void,  1 06. 

Construction  of,  99. 

Forfeiture  of,  ii  1043. 

The  effect  of  forfeiture  of,  ii  1044. 

How  forfeiture  of  charter  taken  advantage  of,  ii  1044. 

CHEAP  TRAINS. 

To  be  provided  daily  by  passenger  railways  on  whole  line,  7  &  8  Viet, 
c.  85,  s.  6,  43. 

Conditions  imposed  on,  44. 

Conditions  as  to  (except  the  amount  of  fare)  may  be  altered  by  Board 
of  Trade,  7  &  8  Viet.  c.  85,  s.  8.  45. 

To  be  provided  on  Sunday  by  railways  running  other  trains  on  Sun- 
days, 7  &  8  Viet.  c.  85,  s.  10,  50. 

CHEQUE. 

When  not  binding  on  company,  274. 
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CHILDREN. 

At  what  rate  to  be  conveyed  in  cheap  train,  7  &  8  Viet  o.  85,  •.  6, 44. 
Of  Soldiers,  at  what  fare  to  be  oonteyed,  7  &  8  Viet  e.  85,  •  12, 51. 

CLAY. 

May  betaken  by  railway  out  of  lands  temporarily  occupied,  8&  9 
Viet  c.  20,  a  32,  ii  639. 

CLERKS  OF  THE  PEACE. 

Copies  of  special  act  to  be  deposited  with,  8  &  9  Viet  o.  10,  s.  1C  I, 
314 ;  8  &  9  Viet  c.  18,  s.  150,  5C3;  8  &  9  Viet.  c.  20,  s.  162, 
B8I9, 

Liable  to  penalty  for  not  allowing  inspection  of  special  act,  3 1 .".. 

To  keep  verdicts  and  judgments  of  compensation  for  lands,  8  &  9  Viet 
o.  18,  s.  50,409. 

To  allow  inspection  thereof,  id. 

To  make  and  certify  copies  thereof  id. 

To  receive  plans  and  to  allow  inspection  thereof,  8  &  9  Viet  c.  20,  s. 
9,.  6 12. 

To  give  copies  of  plans  and  books  of  reference  when  required  by  par- 
ties interested,  8  &  9  Viet  c.  20,  s.  10,  id. 

Copy  of  annual  account  of  receipts  and  expenditure  of  railway  to  be 
transmitted  to,  8  &  9  Viet.  e.  20,  s.  107,  ii  781. 

"COALS. 

Conveyed  by  railways  within  twenty-one  miles  of  Post  office,  liable  to 

duties,  47. 
Certain  quantity  of,  may  bo  brought  for  use  of  engines  on  railways 

free  from  duties,  48. 
Penalty  on  railway  company  bringing  more  than  prescribed  quantity 

of,  id. 
Mixed  with  pitch  and  lime  not  liable  to  duty,  id. 

COLLECTOR. 

To  give  security,  8  &  9  Viet  c.  16,  s.  109,  290.     See  Officers. 

COMMISSIONERS. 
Appointment  of,  458. 

When  majority  may  decide,  id.  . 

VOL.  IT.         63 
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COMMISSIONERS,   COUNTY. 

Railroad  not  compelled  to  pay,  426. 

COMMISSIONERS  OF  EXCISE. 

Management  of  duties  respecting  railway  passengers  transferred  to,  46. 

COMMISSIONERS  OF  RAILWAYS. 

Powers  given  to,  transferred  to  Board  of  Trade,  14  &  15  Viet  c.  64, 

s.  1,68. 
Power  by,  to  appoint  officers  continued,  14  &  15  Viet.  c.  64,  s.  2,  id. 

COMMISSIONERS  OF  WOODS  AND  FORESTS. 

May  abate  railways  constructed  on  unauthorized  guage,  9  &  1 0  Viet. 

c.  57,  s.  7,  65. 
To  consent  to  works  below  high  water  mark,  when,  8  &9  Viet  c.  20, 

s.   17,  630.       , 
To  alterations  in,  id. 
May  remove  works  made  contrary  to  act,  id. 

COMMITTEE  OF   COMMONERS.     See  Common-Lands. 

COMMITTEE   OF  DIRECTORS. 

May  be  appointed,  8  &  9  Viet.  c.  16,  s.  95,  270. 
Powers  of,  id. 

Meetings  of,  8  &  9  Viet.  c.  16,  s.  96,  id 

Contracts  by,  how  to  be  entered  into,  8  &  9  Viet.  c.  16,  a.  97,  id. 
See  Provisional  Committee. 

COMMITTEE    OF   LUNATICS. 

May  vote  in  respect  of  shares,  8  &  9  Viet.  c.  16,  s.  79,  261. 

May  sell  and  convey  lands  for  lunatics  and  idiots,  8  &  9  Viet.   c.  18, 

s.  7,  323. 
May  appoint  trustees  in  respect  of  purchase  money  exceeding  20/  and 

under  200/.,  8  &   9  Viet.  c.  18,  s.  71,  477. 

See  Disability. 

COMMON  CARRIERS. 

Liability  of,  ii  706—708. 
Contracts  with,  ii  714. 

Liability  of  railroad  companies,  as  how  limited  and  when  ended,  ii 
724. 
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COMMON-LANDS. 

Compensation  for  noil  of,  if  held  of  a  manor,  to  be  paid  to  lord  of  man- 
or, 8  &  9  Vici  o.  18,  s.  99,  525. 
For  other  rights  how  to  be  made,  id. 

Lord  of  the  manor  to  convey,  on  receiving  compensation  for  his  inter- 
eat,  8  &  9  Viot  a  18,  B  100,  id. 

What  course  to  be  pursued  in  default  of  such  conveyance,  id. 
Compensation  for,  where  not  held  of  a  manor  how  to  be. ascertained, 
8&9  Viet.  o.  18,s.  101,526. 

Mi-ftin^  of  parties  interested  to  be  convened,  8  &  9  Viet  e.  18, 

s   I0>2,  id. 

Meeting  to  appoint  a  committee,  8  &  9  Viet  e.  18,  s.  103,  527. 
Committee  to  agree  with  promoters  of  undertaking,  8  &  9  Viet. 

o.  18,s.  104,  id. 

Disputes  as  to  compensation,  how  to  be  settled,  8  &  9  V.ct.  o.  18, 
s.  105,  id. 

If  no  committee  be  appointed,  the  amount  to  be  determined  by  a  sur- 
veyor appointed  by  two  justices,  8  &  94Vict  c.  18,  s.  106,  id. 

Upon  payment  of  compensation  payable  to  commoners,  common-lands  to 
vest  in  undertaking,  8  &  9  Viet.  c.  18,  s.  107,  id. 

COMMONS  (HOUSE  OF). 

Standing  orders  of,  as  to  subscription  contract,  ii  960. 

As  to  deposit,  ii  823. 

Orders  of,  respecting  railway  and  canal  bills,  ii  1098. 

COMPANY. 

Who  to  be  included  in  term,  in   act  for  regulating  railways,  3  &  4 

Viet  c.  97,  s.  21,  23;  5  &  6  Viet.  c.  55,  s.  21,  39. 
Meaning  of  term  in  7  &  8  Viet.  c.  85,  s.  25,  62. 
See  Railway  Companies  ;   Words. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845. 
To  apply  to  all  companies  incorporated  by  acts  to  be  passed  after  8th 

May,  1845,  70. 

Interpretation  of  words  used  in,  91,  96. 
Short  title  of  act,  117. 
Partial  incorporation  of,  with  other  acts,  118.     See  Contents,  vii  — x. 
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COMPENSATION. 

To  be  made  to  owners  and  occupiers  of  lands  entered  upon  to  repair 
accidents  in  railway  works,  5  &  6  Viet.  c.  55,  s.  14,  33. 

In  case  of  dispute,  how  to  be  settled,  id. 

Amount  of,  where  parties  under  disability,  to  be  ascertained  by  valu- 
ation and  paid  into  bank,  8  &  9  Viet.  c.  18,  s.  9,  324. 

When  to  be  settled  according  to  provisions  of  Lands  Clauses  Consol- 
idation Act,  8  &  9  Viet.  c.  18,  s.  21,  374. 

Dispute  as  to,  where  the  amount  claimed  does  not  exceed  50/,  to  be 
settled  by  two  justices,  8  &  9  Viet.  c.  18,  s.  22,  id. 

Exceeding  50/  to  be  settled  by  arbitration  or  jury,  at  the  option  of 
the  party  claiming,  8  &  9  Viet.  c.  18.  s.  23,  375. 

See  Arbitration. 

Mode  of  proceeding  for  settling  disputes  as  to,  by  justices,  8  &  9 
Viet.  c.  18,  s.  24,378. 

By  arbitration,  8  &  9  Viet.  c.  1 8,  s.  25,  id. 

To  be  settled  by  surveyor  appointed  by  two  justices,  if  party  makes 
default  in  appearance,  8  &  9  Viet.  c.  18,  s.  47,  403. 

For  what  it  may  be  claimed,  341. 

For  temporary  occupation,  343. 

How  to  be  estimated,  344. 

For  lands  injuriously  affected  by  railway  act,  347,  429. 

For  injury  to  an  easement,  350. 

For  intercepting  a  wharf,  351. 

Thoroughfares,  352. 

Where  tenant  held  not  entitled  to,  353. 

For  good  will  of  trade,  354. 

For  injuries  to  tenants  from  year  to  year,  356. 

Tenant  at  will,  358. 

For  injury  to  lights  of  house,  360. 

For  future  damages,  361. 

For  injury  to  mines,  362. 

To  Absent  Parties. 

To  be  determined  by  surveyor  appointed  by  two  justices,  8  &  9  Viet. 
c.  18,  s.  53,  425. 
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COMPENSATION  Continued. 
Two  justices  to  appoint  a  surveyor  upon   application  of  undertaking, 

and  upon  what  proof,  8  &  9  Viet.  o.  18,  •.  "»'.«,  425. 
lu  reference  to  what  to  be  estimated,  8  &  9  Viet  o.  18,*,  63,  426, 
To  absent  party  when  determined  by  surveyor,   may  bo  submitted  to 

arbitration,  8  &  9  Viet  o.  18,  s  64,  427. 
Within  what  time  further  Bum  awarded  is  to  be  paid,  8  &  9  Viet  o. 

18,  s.  66,  id. 

For  otJter  Rights  and  Interest*. 
To  be  made  for  damage  occasioned  by  survey,  Ac.,  8  &  9  Viet  o.  18, 

s.  84,  503. 
For  enfranchisement  of  copyholds,  how  to  be  settled,  8  &  9  Viet  o. 

18,8.96,523.     See  Copytiolds. 
For  common  lands  where  held  of  a  manor,  how  to  be  paid,  8  &  9  Viet 

o.  18,  s.  99,525. 

See  Common  Lands. 

For  lands  subject  to  mortgages,  529.    See  Mortgage. 
To  be  made  to  lessee  where  part  of  binds  subject  to   lease   are  taken, 

8&9Vict  o.  18,8.  120,537. 
To  be  made  to  tenants  for  a  year,  or  from  year  to  year,  8  &  9  Viet  e. 

18  a.  121,  id. 

How  to  be  settled  in  case  of  disagreement,  id. 
To  be  made  for  interests  in  lands,  the  purchase  whereof  was  omitted  by 

mistake,  8  &  9  Viet  e.  18,  s   124,  545 
Case  of  mistake  within  that  section,  td. 
To  bo  made  to  parties  interested  for  damage  in  exercising  powers  of 

constructing  railway  and  accommodation  works,  8  &  9  Viet  o.  20, 

s.  16,  624. 
To  be  made  to  owners  and  occupiers  for  temporary  use  of  road,  8  &  9 

Viet.  c.  20,  s.  30,  ii  637. 
To  be  made  to   owners  and   occupiers    for  temporary   occupation  of 

lands,  8"&  9  Viet  o.  20,  s.  43,  ii  644 
Amount  of,  to  be  ascertained  under  Lands  Clauses  Act,  8  &  9  Viet 

o.  20,  s.  44,  ii  645. 
To  be  made  to  owners  for  injury  done  to  mines,  8  &  9  Viet  c.  20.  s. 

81,  U  693. 
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COMPENSATION— continued. 
In  case  of  difference  to  be  settled  by  arbitration,  ii  693 

Also  for  any  airway  or  other  work  made  necessary  by  the  railway,  8 
&  9  Viet.  c.  20;  s.  82,  id. 

Application  of,  8  &9  Viet.  c.  18,  ss.  69—80,  469—499. 
For  future  damages  when  not  awarded,    382. 

Moneys  deposited  as,  upon  what  application  to  be  paid,  8  &  9  Viet.  c. 
18,  s.  78,  486. 

Evidence  of  right  to,  id. 

Mandamus  to  compel  payment  of,  where  no  other  legal  remedy,  ii  S33. 

Action  of  debt  and  not  mandamus,  when  proper  remedy  for,  ii  840. 

See  Chancery  ;   Costs  ;  Purchase  Money. 

Private  property  may  be  taken  without,  being  first  made,  442. 

COMPULSORY  POWERS. 

Of  taking  lands  for  railways  may  be  extended  by  Board   of   Tra'cte, 

when  and  how,  5  &  6  Viet.  c.  55,  s.  15,  34. 
Within  what  time  to  be  exercised,  8  &  9  Viet.  c.  18,  s.  123,  539. 
Effect  of  proceedings  commenced  but  not  completed  before  expiration 

of,  id. 

Injunction  under  last  section,  541. 
Mandamus  not  to  be  granted  after  expiration  of,  543.     See  Lands. 

CONSTABLE. 

May  apprehend  persons  employed  on  railways  guilty  of  misconduct, 
5  &  6  Viet.  c.  55,  s.  17,36. 

By  order  of  justice  may  take  possession  of  any  station,  &c.  or  any 
books,  &c.  in  possession  of  officer  of  railway  company,  when,  8  & 
9  Viet.  c.  20,  s.  106,  ii  780. 

Expense  of  appointing,  occasioned  by  railway  laborers,  may  be  or- 
dered, 608. 

CONSOLIDATION. 

Of  shares  into  stock,  8  &  9  Viet.  c.  16,  ss.  61—64,  241. 
Of  railway  acts,  317. 

CONSTITUTIONAL  LAW. 

Of  Law,  101— 109. 

The  lateral  railroad  acts  of  Pennsylvania,    103. 

Act  of  State  of  New  York  requiring  fences  aud  cattle  guards,    107. 
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CONSTRUCTION. 

Of  acts  of  parliament  70 — 90. 
See  Act  of  Parliament. 

Of  construction,  ii  701. 

Of  statutes,  92. 

Of  contract*,  586,  ii  C9G. 

Of  charter  of  Ohio  and  Baltimore  Railroad  Company,  97. 

CONTINGENCIES 

Fund  may  be  set  apart  for,  before  division  of  profits,  8  &  9  Vici  c.  16, 
B.  122,  298. 

CONTRACT. 

it  are  not  authorized  by  provisional  registration,  ii  973. 
Director  not  to  be  interested  in  contract  with  company.  8  &  9  Viet. 

c,  16,  ss.  85,  86,  262,  265. 
By  a  director  with  company  not  void.     Foster  v.  Oxford,   Worcester, 

&c.  Railway  Company,  17  Jur.  244. 
Shareholder  of  incorporated  joint  stock  company  not  disqualified  by 

reason  of,  8  &  9  Viet  c,  16,  s  87,  265. 
By  committee  of  directors  how  to  be  entered  into,  8  &  9  Viet  c.  16, 

a.  97,  270. 

May  be  varied  or  discharged  in  each  case,  how,  id. 
Case  of,  not  conformable  to  last  section,  27 1 . 

To  be  entered  in  proceedings  of  meetings  of  company,  8  &  9  Viet  o. 

16,  s.  98,  275. 

By  parol  only,  when  to  be  binding,  id. 
In  writing  for  sale  of  railway  scrip  requires  a  stamp,  129. 
Railway  shares  may  be  sold  by  parol,  120 — 148. 

For  sale  of  railway  shares  not  within  the  Stock  Jobbing  Act,  130. 
By  spiritual  persons,  264. 

With  railway  companies  for  the  execution  of  works,  ii  874 — 896. 
Depending  on  being  available  funds  of  company,  ii  1 026. 
By  servants  of  company  when  not  binding,  1 1 1. 
By  secretary  of  company  when  not  binding,  115.  « 

By  company  must  be  in  the  mode  prescribed  by  act  or  special  act,  271. 
Relief  in  equity  not  granted  in  respect  of  informal,  272. 
Sec  Agreement,  Directors,   Amalgamation. 
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CONTRACT— continued. 

Act  of  Legislature  authorizing  construction  of  roads,  "does  not  con- 
stitute a  perpetual  contract,  94. 
By  one  road  for  use  of  another,.!!  696—699. 

CONTRIBUTORIES. 

\ 

Definition  of,  under  Joint  Stock  Companies'  Winding-up  Acts,  ii  986. 

When  members  of  company  become,  ii  987. 

Question  as  to  being,  depends  upon  certain  facts,  id. 

Official  manager  to  make  out  list  of,  ii  988. 

Degrees  of  liability  of,  to  be  settled  by  Master,  989. 

When  allottees  of  shares  are  not,  ii  996. 

Allottee  who  has  recovered  back  his  deposit  not  liable  as,  ii  997. 

Liability  as,  by  signing  subscribers'  agreement,  id. 

Liability  of  provisional  committee  as,  ii  1036 — 1042. 

See  Provisional  Committee. 

Right  to  place  member's  of  committee  name  upon  list  of,  ii  988. 
When  provisional  committee  liable  as,  ii  1037. 

CONVENIENCE  (PUBLIC). 

Taken  into  consideration  in  reference  to  alteration  of  roads,  ii  619. 

CONVERSION. 

Land  taken  under  railway  act  held  not  to  be  converted  into  personalty, 

323. 
Proof  of,  in  action  of  trover  against  company,  ii  727. 

CONVEYANCE. 

Of  lands  to  be  executed  by  owners  enabled  by  act  to  convey  upon  de- 
posit of  purchase  money,  8  &  9  Viet.  c.  18,  s.  75,  482. 

If  not  executed,  lands  to  vest  in  promoters  of  undertaking  upon  their 
executing. a  deed  poll.  id. 

May  be  according  to  form  in  schedule,  or  in  other  form,  8  &  9  Viet, 
c.  18,s.  81,  500. 

How  to  operate  in  conveying  and  barring  estates,  id. 

What  ofsts  attending,  to  be  paid  by  undertaking,  8  &  9  Viet.  c.  18,  s. 
82,  id. 

Expense  of  conveyance  of  legal  estate,  501. 

Taxation  of  costs  of,  8  &  9  Viet.  c.  18s.  83,  502. 
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CONVEY  ANCE-«»tf»n««i 
Of  copyhold  land*.     See  Copyhold. 
By  mortgagee     See  Mortgage. 
The  word  "  grant "  in,  wbon  to  operate  af  covenant*  for  title,  8  4.  9 

Viet  o.  18,  a.  132,ii848. 
Form  of^  in  consideration  of  money,  1048. 
In  consideration  of  rent-charge  payable  by  undertaking,  1049. 
Stamps  on,  id. 

Tender  of,  mtut  be  made  to  enforce  transfer  of  shares,  142. 
See  Costs  ;  Deed-Poll. 

CONVICTION. 

May  be  in  form  annexed,  8  &  9  Viet.  c.  16,  s.  157,  313 ;   8  &  9  Viet 

o.  18,  s.  144,  555  ;  8  &  9  Viet.  c.  20,  s.  155,  ii  817. 
Form  of  1050. 

Under  Metropolitan  Police  Act,  5GO. 
Form  of,  1050. 

COPIES. 

Of  special  act  to  be  kept  with  clerk  of  the  peace,  for  inspection  of 
parties  interested,  8  &  9  Viet.  c.  16,  s.  161,  314 ;  8  &  9  Viet  a  18, 
s.  150,  563  ;  8  &  9  Viet  c.  20,  s.  162,  ii  819. 

Penalty  for  not  keeping,  8  &  9  Viet  e.  16,  s.  162,  315  ;  8  &  9  Viet 
e.  18,  s.  151,  563;  8  &9  Viet  c.  20,  s.  163,  ii  819. 

COPYHOLD. 

Power  to  enfranchise  may  be  exercised  for  persons  under  disability,  8 

&9  Viet  c.  18,  s.  8,325. 
Conveyance  of,  to  be  entered  on  court  rolls,  8  &  9  Viet  a  18,  s.  95, 

522. 

Until  enfranchisement,  to  be  subject  to  fines,  rents,  &c.,  id. 
Fees  on  admittance  to,  not  due  by  steward,  523. 
Within  what  time  after  enrolment  of  conveyance  to  be  enfranchised,  8 

&  9  Viet   e.  18,s.  96,  id. 

Compensation  to  be  made  on  enfranchisement  of,  id. 
To  be  enfranchised  by  lord  on  payment  of  compensation,  8  &  9  Viet 

o.  18,  s.  97,  524. 
Course  to  be  pursued,  if  lord  fail  to  enfranchise  or  to  deduce  good 

title,  id. 
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COPYHOLDS,  continued. 

Rents  of,  to  be  apportioned,  8  &-9  Viet.  c.  18,  s.  98,  5124. 
In  case  of  disagreement,  how  to  be  settled,  id. 
See  Common  Lands. 

CORONER. 

Provisions  applicable  to  sheriff  in  Lands  Clauses  Consolidation  Act  to 

apply  to,  8  &  9  Viet.  c.  18,  s.  40,  400. 
Writ  for  summoning  a  jury,  when  to  be   addressed  to,  8  &  9  Viet.  c. 

18,s.  39,  391. 

Deputy  may  be  appointed  for,  400. 

Can  only  act  in  his  own  district,  except  in  certain  cases,  id. 
Within  whose  jurisdiction  body  is  lying  dead  to  hold  inquest,  ii  750. 
Parties  may   be  tried   on  verdicts  of  murder  or  manslaughter  on  in- 
quest of,  751. 

Medical  witnesses  may  be  summoned  by,  ii  752. 
See  Sheriff". 

CORPORATE  COMPANIES. 

Right  of  majority  to  bind  minority  in,  247. 

CORPORATIONS. 

May  sell  and  convey  lands  to  promoters  of  undertaking,  8  &  9  Viet. 

c.  18,  s.  7,  322. 
Municipal,  not  to  sell  lands  without  approbation  of  Treasury,  when,  8 

&  9  Viet.  c.  18,  s.  15,  327. 

Powers  of  alienation  under  Municipal  Corporation  Act,  327. 
For  making  railways,  how  incorporated,  90. 
What  powers  are  incident  to,  96 — 109. 

When  common  seal  must  be  used  for  binding  property  of,  1 10. 
Exceptions  to  general  rule  that  corporations  can  only  contract  under 

common  seal,  111. 
May  be  sued  in  assumpsit,  113. 
In  trespass  and  trover,  ii  723. 

For  wrongful  act,  neglect  or  default,  causing  death,  ii  745. 
By  statute^  can  only  bind  themselves  in  mode  prescribed,  1 13. 
May  appoint  attorney  without  deed  under  seal,  1 15. 
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CORPORATIONS—oon/tnwai 

Contract  with,  when  not  binding,  1 15. 

Contracts  by  servant*  of,  when  not  binding,  1 12. 

Entry  in  books  of,  how  far  binding,  1 13. 

Government  may  advance  money  to,  for  carrying  on  public  works,  607. 

See  Action  ;  Indictment  •  Grant. 
Powers  of,  limited  to  the  objects  to  be  accomplished,  98. 
Objects  of,  must  be  accomplished  by  the  means  specified  in  charter,  id. 
Amalgamation  of,  115. 
Cannot  receive  subscription  less  than  par  value,  204. 

COSTS. 

Of  arbitration,  to  be  in  discretion  of  arbitrators  or  umpire,  8  &  9 

Viet  a  16,8.  133,304. 
Of  ascertaining  weight  of  goods  conveyed  upon  railway,  how  to  be 

borne,  8  &  9  Viet  c.  20,  s.  101,  ii  779. 
Of  arbitration  in  cases  of  disputes  as  to  compensation  for  lands,  how 

to  be  borne,  8  &  9  Viet.  c.  18,  s.  34,  388. 
Decision  as  to,  need  not  be  stated  in  award,  id. 
Of  inquiry  in  compensation  cases,  how  to  be  borne,  8  &  9  Viet.  o.  18, 

s.  51,  418. 
In  case  of  difference,  how  to  be  settled  by  Master  of  Queen's  Bench, 

8&0  Viet.  c.  18,  s.  52,419. 
Court  will  not  review  Master's  taxation,  id. 
Decision  as  to  costs  upon  analogous  enactments,  id. 
Chancery  has  not  summary  jurisdiction  as  to  agreement  for  payment 

of,  423. 
Payable  by  undertaking,  recoverable  by  distress,  8  &  9  Viet  c.   18, 

B.  53,  id. 

Payable  by  owner,  may  be  retained  out  of  money  awarded,  id. 
Of  valuation  in  respect  of  absent  parties,  to  be  borne  by  undertaking, 

8&9  Viet  c.  18,8.62,426. 

Of  arbitration,  by  whom  to  bo  borne,  8  &  9  Viet  c.  18,8.  67,  428. 
When  money  is  deposited  in  bank  may  be  allowed  for  purchase,  8  69 

Viet.  c.  18,8.80,489. 

For  investment  in  securities  and  reinvestment  in  purchase,  id. 
For  obtaining  orders  of  court,  id. 
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COSTS  Continued. 

When  only  costs  of  one  application  for  reinvestment,  to" be  allowed,  id. 
What  not  "  wilful  refusal  "  to  convey,  depriving  party  of,  491. 
When  ordered  to  be  paid  by  company,  492,  493. 
Of  interim  investment,  495. 
Of  broker's  commission,  497. 
Of  reinvestment,  497. 
Cases  in  which  railway  companies  have  been  held  not  liable  to,   498, 

500.    - 

Of  several  applications  for  reinvestment  allowed,  490 — 495. 
Indemnity  against,  sometimes  given,  ii  1029. 
Taxation  of,  after  payment  of,  ii  1030. 
Proof  of  delivery  of  bill  of,  id. 
Of  serving  notices,  id. 
Taxation  of,  in  respect  of  private  bills,  id. 
Of  conveyances  of  lands  to  be  paid |by  undertaking,  8  &  9  Viet.  c.  18, 

s.  82,501.. 

Of  getting  in  legal  estate,  502. 
How  to  be  taxed,  8  &  9  Viet.  c.  18,  s.  83,  502. 
Of  taxation,  by  whom  to  be  paid,  id. 
Of  obtaining  possession  of  lands  in  case  of  refusal  to  deliver  possession, 

8&9  Viet.  c.  18,  s.  91,518. 
Of  memorandum  of  release  from  rents,  to  be  borne  by  undertaking, 

8  &9  Viet.  c.  18,  s.  118,  535. 
Of  litigation  in  respect  of  the  interest  in  lands,  the  purchase  whereof 

was  omitted  by  mistake,  to  be  borne  by  undertaking/  8  &  9  Viet.  e. 

18,  s.  126,  547. 
Of  conviction  by  justices,  how  recoverable,  8  &  9  Viet.  c.  18,  s.  137, 

553.     See  Distress, 

• 

Of  mandamus,  ii  860. 

Of  mandamus  in  cases  of  compensation,  ii  8G3. 

Rule  of  court  as  to  costs  of  mandamus,  ii  862. 

Security  for,  when  required  of  plaintiffs  whose  concerns  are  carried  on 

in  Ireland  or  Scotland,  316. 
Preliminary,  in  formation  of  company,  1^1024. 
When,  are  allowed  in  assessment  of  damages,  448. 
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COVENANTS. 

What  are  to  be  implied  by  the  word  "  grant,"  8  &  9  Viet   c.   18,  §. 
132,  549. 

CBEDITOB8. 

Reuiediea  of,  against  shareholders,  8  &  9  Viot.  o.  16,  s.  36,  220. 

See  Execution, 

Ki^ht  of,  to  compel  payment  of  stock,  224. 

Remedy  of,  upon  non-payment  of  calls,  273. 

Right  of,  to  become  a  party  to  proceedings  in  equity,  ii  94 1. 

CROSSINGS. 

Case  on  construction  of  statute  as  to  power  of  one  company  to  erott 

another  company 's  line,  ii  C  ">'.'. 
Right  of,  until  accommodation  works  are  made,  8  &  9  Viet.  o.  20,  s. 

74,  ii  685. 

Decisions  on  analogous  provisions  as  to  right  of,  ii  688. 
See  Gates  ;  Level  Crossings. 

CULVERTS  AND  DITCHES. 

To  be  made  over  mains  or  jpipes,  8  &  9  Viet.  c.  20,  s.  22,  631. 
Right  of  railroad  to  make  out  of  the  limits  of  their  road,  98. 

CURYr.s 

Not  to  be  altered,  except  within  prescribed  limits,  8  &  9  Viet   o.  20, 

s.  14,  620. 
Radius  of,  may  be  diminished,  621. 

D. 

DAMAGES. 

Recovery  of,  when  not  otherwise  provided  for  under  Companies  Clau- 
ses Act,  8  &  9  Viet.  c.  10,  ss  14^—144,  307,  30S. 
Under  Railways  Clauses  Act,  8&9  Viet  c.  20,  ss.  140—142,  ii  813,814. 
To  railway,  by  servants,  8  &  9  Viet  e.  20,  s.  124,  ii  807. 
May  be  recovered,  in  consequence  of  death  caused  by  wrongful   act, 

neglect,  or  default,  ii  744. 
How  to  be  estimated,  ii  746,  750. 
See  Action ;    Death  ;    Jury  Evidence. 
What  included  in  estimate  of,  109. 
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DAMAGES— continued. 

Liability  of  railroad  company  for  contingent  damages, -383. 

Right  to  recover  consequential,  432,  444. 

Notice  of  claim  for  subsequent,  438. 

Who  entitled  to,  446,  447. 

Right  of  State  to  damages  for  State  lands,  447. 

Of  the  assessment  of,  448 — 458. 

When  assessment  of  may  be  void,  449. 

Party  claiming,  right  to  open  and  close,  449. 

Notice  of  assessment  of  damages,  458. 

Landholder  no  right  to,  for  location  of  road,  at  common  law,  463 — 465. 

Remedy  given  by  statute  for  assessment  of,  exclusive,  463. 

When  assessment  of,  will  be  set  aside,  465. 

Effect  of  payment  of  land,  467 — 9. 

The  right  acquired  by  payment  of,  467 — 9. 

Proviso  as  to,  625.  r 

DATUM  LINE.     See  Deviation. 

DEATH. 

Transfer  of  shares  in  consequence  of,  8  &  9  Viet.  c.  16,  s.  18,  164. 
Action  lies  for  wrongful  act.  neglect,  or  default,  causing,  ii  744. 

Such  action  to  be  for  benefit  of  relations,  and  in  name  of  executor  or 

* 
administrator  of  deceased,  id. 

One  only  to  lie,  and  to  be  brought  within  twelve  months  after,  ii  745. 
Full  particular  of  person  for  whom  damages  are  claimed,  to  be  deliv- 
ered, id. 

DECLARATION. 

In  action  for  calls,  what  to  contain,  8  &  9  Viet  c.  16,  s.  26,  154. 
Decisions  as  to  sufficiency  of,  in  actions  for  calls  by  railway  company, 

186,  188. 

When  insufficient  in  action  for  compensation  money,  367. 
To  be  made  by  arbitrator  or  umpire,  8  &  9  Viet.  c.  18,   s.    83,   271 ; 

c.  20,  s.  134,  ii  811. 
To  be  made  by  surveyor  before  valuation  of  lands,  8-&  9  Viet.   c.  18, 

s.  60,  426. 
Form  of,  id. 


INDEX.  1147 

DEED. 
Transfer  of  share*  must  be  by  deed  under  Companies  Clauses  Consol- 

idution  Act,  8  A,  9  Vict.o.  16,  a.  14,  142. 
Transfer  of  shares  most  be  by,  143. 
Effect  of  alteration  of,  1 45 
When  party  was  stopped  by,  1 44. 
Stamp  on,  146. 

When  estoppel  by,  was  held  sufficiently  apparent  on  pleadings,  151. 
See  Conveyance. 

DEEDPOLL. 

When  title  of  company  may  be  completed  by,  8  &  9  Viet,  c  18,  s.  75, 
482;  s.  77,  485;  s.  97,  524;  s.  107,  .528  ;  s.  109,630;  s.  Ill, 
631;  s.  117,535. 

DEMAND. 

When  necessary  before  action,  310.     See  Dividends. 

DEMURRER. 

General  and  special,  what,  1 86. 
Objections  by  way  of  special,  abolished,  id. 

DEODANDS. 

Abolished,  ii  745. 

DEPOSIT. 

Of  certain  amount  may  be  received  after  provisional  registration,  ii  969. 

Payment  of,  in  pursuance  of  standing  orders  of  parliament,  ii  823. 

Amount  of,  required,  ii  824. 

Investment  of,  ii  826. 

Repayment  of,  id 

Injunction  to  restrain  payment  of,  ii  827. 

Orders  made  by  Chancery  respecting  payment  of,  ii  828. 

See  Standing   Orders, 

Recovered  back  on  the  ground  of  fraud,  ii  1 007. 

When  deposits  are  recoverable  back,  ii  1011. 

DEPOTS. 

Right  to  exclude  persons  from,  301. 

DEPUTY  CORONER. 

May  be  appointed,  and  when  to  act,  400.     See  Coroner.    ' 
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DESCENT. 

Of  road  under  bridges,  8  &  9  Viet.  c.  20,  s.  49,  ii  666. "" 

DEVIATION. 

From  the  datam  line  described  on  sections,  not  to  exceed  five  feet, 
without  the  consent  of  landowners  and  occupiers,  8  &  9  Viet.  c.  20, 
s.  11,612. 

In  case  of  street  or  highway,  not  without  consent  of  trustees  or  com- 
missioners, or  if  none,  of  justices,  id. 

Not  without  consent  of  commissioners  of  sewers,  proprietors  of  canal 
navigation,  gas  works,  or  water  works,  affected  by,  id. 

What  deviations  may  be  made  without  such  consent,  8  &  9  Viet.  c. 
20,  s.  11,613. 

Notice  to  be  given  of  petty  sessions  for  obtaining  justices'  consent 
to,  id. 

After  consent  to,  has  been  obtained,  public  notice  to  be  given  previ- 
ous to  making  greater  deviation,  8  &  9  Viet.  c.  20,  s.  12,  619. 

Owners  of  adjoining  lands  may  appeal  to  Board  of  Trade  against 
certain,  id. 

Within  what  limits  and  under  what  conditions  deviations  from  gradi- 
ents, curves,  tunnels,  or  other  engineering  works  may  be  made,  8  & 
9  Viet.  c.  20,  s.  14,  620. 

Meaning  of  "  engineering  works  "  in  last  section,  620. 

Within  what  limits  lateral  deviations  may  be  made,  8  &  9  Viet.  c.  20, 
s.  15,  62  L 

Cases  on  construction  of  powers  of,  614. 

DIRECTORS. 

Number  of,  prescribed  by  special  act,  8  &  9  Viet.  c.  16,  s.  81,261. 

Number  of  may  be  varied,  8  &  9  Viet.  c.  16,  s.  82,  261. 

How  chosen  by  shareholders  at  ordinary  meeting,   8  &  9  Viet,  c-  1 6, 

s.  83,  262. 

Annual  election  to  supply  places  of  retiring,  id. 
Existing  directors  to   continue  if  no  meeting  for  election  of,  8  &  9 

Viet.  c.  16,  s.  84,  262. 

Qualification  of,  being  shareholder,  8  &  9  Viet.  c.  16,  s.  33,  262. 
Cases  as  to  qualification  of,  id. 
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1  >  1  1  1  KCTORS—  continued. 
Spiritual  persons  uot  to  act  as,  263. 
By  what  mean*  vacancy  occasioned  hi  office  of,  8  4.  9  Viet  e.  16,  a. 

86,  205. 
Office  of,  vacated  by  contract  with  company,  Foster  v.  Oxford,  &o 

Railw.  Co.,  17  Jur.  244. 

Not  disqualified  by  reason  of  contract*,  8  A  9  Viet  c.  16,  •.  87,  265. 
Tenure  of  office  of,  and  supply  of  vacancies,  8  &  8  Viet.  o.  16,  •.  89, 

265. 
Supply  of  occasional  vacancies  in  office  of,  8  &  9  Viet  e.  16,  i.  88 


Mandamus  to  complete  number  of,  267. 

Office  of,  vacated  by  residence  abroad,  id. 

Powers  of  company  to  be  exercised  by,  8  &9  Viet*  c.  NT,  s.  90,  267. 

Exercise  of  powers  by,  to  be  subject  to  control  of  general  meeting  spe- 

cially convened,  id. 
Certain  powers  enumerated  which  are  to  be  exercised  only  at  general 

meeting  of  company,  8  &  9  Viet  e.  16,  s.  91,  268. 
Remuneration  of,  to  be  settled  at  a  general  meeting  of  company,  id. 
Contract  for  loan  by,  when  invalid,  id. 
When  not  authorized  to  accept  or  endorse  bills,  269. 
To  hold  and  adjourn  meetings,  8  &  9  Viet  c.  16,  s.  92,  id. 
Any  two  of,  may  require  secretary  to  call  meeting  of,  id. 
What  to  constitute  a  meeting  of,  id. 
Questions  at  meeting  of,  to  be  determined  by  majority  and  casting 

vote  of  chairman,  8  &  9  Viet  o.  16,  s.  92,  id. 
One  of,  to  be  chosen  as  chairman  of,  8  &  9  Viet  c.  16,  s.  93,  id. 
One  of,  may  be  chosen  as  deputy-chairman,  id. 
Vacancy  of  chairman  and  deputy-chairman,  how  to  be  supplied,  id. 
Occasional  chairman  of,  may  be  chosen,  8  &  9  Viet   c,   16,  s.  94, 

270. 

Committee  of,  may  be  appointed,  8  &  9  Viet  c.  16,  s,  95,  id. 
Meetings  of  committees  of,  8  &  9  Viet.  o.  16,  s.  96,  id. 
Contracts  by,  how  to  be  entered  into,  8  &  9  Viet  a  16,  s.  97,  271. 
Contracts  not  binding  on,  271. 

Cheque  drawn  when  not  binding  on,  272. 
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DIRECTORS— continued. 
Acceptance  of  bills  by,  id. 

Proceedings  of,  to  be  entered  in  a  book,  8  &  9  Viet.  c.    16,   s.    98y 

275. 

Cases  on  signature  of  proceedings  by,  id. 
Evidence  of,  276,  277. 
Informalities  in  appointment  of,  not  to  invalidate  proceedings,  8  &  9 

Viet.  c.  16,  s  99,  278. 

Not  to  be  personally  liable,  8  &  9  Viet.  c.   16,  s.  100,  279. 
Bodies  or  property  of,  not  to  be  liable  to  execution,  id. 
Their  heirs,  executors,  and  administrators  to  be   indemnified  out  of 

capital  of  company,  id. 
Considered  as  trustees,  281. 
Will  be  compelle'd  to  refund  money  improperly   withdrawn   from  the 

concern,  282. 

When  suit  in  equity  may  be  entertained  by,  283. 
Bill  by  shareholders  against,  285. 
To  deliver  to  auditors  periodical  accounts   and  balance  sheet,  8  &  9 

Viet.  c.  16,  s.  106,  289. 
May  set  apart  a  fund  for  contingencies,  8  &  9  Viet.  c.  16,  s.  122, 298. 

See  Accounts  ;  Contract. 
Liability  of,  power  of,  to  contract  by  parol,  272. 
Responsibilities  of,  281. 

DISABILITY. 

Lands  may  be  sold  and  conveyed  on  behalf  of  persons  under,  8  &  9 
Viet.  c.  18,s.  7,  322,  323. 

Other  powers  as  to  lands  may  be  exercised  on  behalf  of  persons  un- 
der, 8  &  9  Viet.  c.  18,  s.  8,  325. 

Compensation  to  persons  under,  to  be  ascertained  by  valuation,  and 
paid  into  bank,  8  &  9  Viet.  c.  18s.  9,  325. 

Restriction  as. to  purchase  of  lands  for  extraordinary  purposes  of  per- 
sons under,  8  &  9  Viet.  c.  18,  s.  14,  327. 

Purchase  money  amounting  to  200£  payable  to  persons  under,  to  be 
deposited  in  the  bank,  8  &  9  Viet.  c.  18,  s.  69,  469,  470. 

By  whom  trustees  in  respect  of  purchase  money  may  be  appointed  for 
parties  under,  8  &  9  Viet.  c.  18,  s.  71,  477. 
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DISABILITY— o»H«ii««* 

To  whom  Hums  not  exceeding  207.  may  be  paid  for  parties  under,  8  & 

9  Viet  o.  18,  «.  72,  id. 
See  Committee  of  Lunatic* ;  Infant;  Married  Women;  Purchase 

Money. 

DISSOLUTION. 

Of  certain  railway  companies  authorized  by  act  of  parliament,  ii  981. 

DISTRESS. 

Warrant  of,  may  bo  granted  by  justices  to  levy  balance  due  from  offi- 
cers, 8  &  9  Viet  c.  16,  s.  1 1 1,  292. 

Rent-charge  payable  by  undertaking  may  be  recovered  by,  8  &  9  Viet 
o.  18,8   11,  32G.    . 

Warrant  of,  may  be  issued  by  two  justices  for  recovery  of  penalty 

and  costs  under  Companies  Clauses  Act,  8  <&  9  Viet  o.  16,  s.  148, 
310. 

Party  may  be  imprisoned  in  default  of,  8  &  9  Viet  o.  16.  s.  149,  id. 

How  to  be  levied,  8  &  9  Viet  o,  16,  s.  150,  311. 
Not  to  be  unlawful  for  want  of  form,  8  &  9  Viet.  c.  16,  s.  151,  3 1 1. 
The  like  provisions  in  Land  Clauses  Act,  8  &  9  Viet  o.  18,  ss.    136, 

137,  138,  141,552—555, 
The  like  provisions  in  Railways  Clauses  Act,  8  &  9  Viet  o.  20,  ss. 

145,  146,  147,148,11815,816. 
When  it  may  be  levied  on  goods  of  treasurer  of  undertaking,  554. 

See  Treasurer. 
Costs  and  damages  for  wrongful  detention  of  goods  may  be  recovered 

by,  8  &  9  Viet  o.  20,  s.  102,  ii  779. 
Penalties  for  offences  within  metropolitan  police  district  recoverable 

by,  559,  560. 
Not  to  be  unlawful  for  want  of  form,  561, 

DITCHES. 

See  Culverts. 

DIVIDENDS. 
Declaration  of,  to  be  at  general  meeting  of  company,  8  &  9  Viet  e.  16, 

a.  91,  268. 
Previously  to  declaration  of  a  scheme  to  be  prepared,  8  &  9  Viet, 

o.  16,  s.  120,  295. 
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DIVIDENDS— continued. 
Recoverable  by  action,  296. 
Injunction  granted  in  respect  of,  id. 
Refused  as  to,  297. 

Not  to  be  made  so  as  to  reduce  capital,  8  &  9  Viet.  c.  16,  s.  121,  298. 
The  word  "  dividend,"  not  to  apply  to  return  of  stock  with  consent, 

when,  id. 
Not  to  be  paid  to  any  shareholder  not  having  paid  all  his  calls,  8  &  9 

Viet.  c.  16,  s.  123,  298. 

Fraud  practised  as  to  improper  declaration  of,   159. 
Must  be  general  upon  all  stock,  298 
Demand  must  be  made  before  action  brought  for,  299. 
DOCUMENTARY  EVIDENCE. 

Act  to  facilitate  admission  of,  in  evidence,  ii  797, 
See  Evidence. 

DRAINAGE. 

Of  lands  in  Ireland,  8  &  9  Viet.  c.  20,  ss.  25,  29,  631—636. 
See  Ireland. 

DRAINS. 

To  be  made  by  company  for  accommodation  of  owners  and  occupiers  of 
lands  adjoining  railway,  8  &  9  Viet.  c.  20,  s.  68,  ii  678. 
See  Accommodation  Works. 

DRUNKENNESS. 

Persons  employed  on  railways  punishable  for,  5  &  6  Viet.  c.  55,  s.  17, 
36,37.     See  Servants. 

DUTIES. 

Payable  in  respect  of  railway  passengers,  45. 

Not  to  be  levied  on  passengers  by  cheap   trains,  7  &  8  Viet.  c.  85, 

s.  9,46. 

On  Coals  extended  to  coals  brought  by  railway,  when,  47. 
See  Coals  ;  Security. 

DWELLING  HOUSES. 

Right  of  railroad  to  remove,  on  the  route,  98, 

E. 
EASEMENT. 

Compensation  for  injury,  to,  350. 
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EASEMENT,  continued 

Right  of  ODO  railway  company  to,  over  another  railway  line,  ii  040. 

ELECTRICAL  TELEGRAPH 

*  May  bo  laid  down  upon  railway  lines  if  required  by  Board  of  Trade 

fur  use  of  government,  7  &  8  Viet  o.  85,  s.  13, 52. 
Remuneration  to  company  for,  how"  to  be  settled,  id. 
May  bo  used  by  company,  id. 

When  established  by  private  parties  (o  be  open  for  use  of  public,  7  & 
SVict  o.  85,8.  14,  53. 

EMBANKMENTS. 

May  be  constructed  upon  lands,  streets,  &c.   described  in  books  of 
reference,  8  &  9  Viet  o.  20,  s  16,  623. 

ENFRANCHISEMENT.     See  Copyholds. 
ENGINE  DRIVER.     See  Servants. 

ENGINEERING  WORKS. 

Deviations  from  those  marked  upon  deposited  plan,  upon  what  condi- 
tions to  be  made,  8  &  9  Viet  o.  20,  s.  1 4,  620. 
Construction  of  term,  id. 

ENGINEER. 

Accommodation  works  may  be  constructed  under  superintendence  of 

company's,  8  &  9  Viet  c.  20,  s.  72,  ii  686. 
Assistance  of,  may  be  obtained  by  Court  of  Chancery,  ii  904. 

ENGINES. 

To  be  constructed  so  as  to  consume  smoke,  8  &  9  Viet  o.  20,  s.  1 14, 

U803. 
To  be  approved  by  company  and  certificate  of  approval  given,  8  &  9 

Viet  c.  20,  s.  115,  ii  804. 
When  unfit,  to  be  removed,  ii  804. 
Difference  as  to  fitness  of,  to"  be  settled  by  arbitration,  id. 
Penalty  for  using  improper,  8  &  9  Viet  c.  20.  s.  116,  id. 
Owners  of,  to  be  liable  for  damage  done  by  their  servants  to  railway, 

8  &  9  Viet  e.  20,  s.  124,  ii  806. 
Action  on  contract  for  making,  ii  888. 
See  Carriages,  Servants. 
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ENTAIL.     See  Tenant  in  Tail. 
ENTRY  UPON  LANDS. 

When  authorized,  344. 

By  the  promoters  of  the  undertaking'^  making  deposit,  8  &  9  Viet. 

c.  18,  s.  85,  504. 

Cases  of  bonds  given  without  notice,  506. 
May  be  made  without  notice,  510. 
Before  payment  of  compensation,  511. 
Injunction  refused  to  prevent,  id. 
See  Lands. 

EQUITY. 

Payment  of  calls  may  be  enforced  in,  8  &  9  Yict.  c.  16,  s.  25,  182. 
Contracts  by  or  with  company  may  be  enforced  in,  8  &  9  Viet.  c.  16, 

s.  97,  271. 

Further  sum  awarded  recoverable  in,  8  &  9  Viet.  c.  18,  s.  66,  427. 
Service  of  proceedings  in,  upon  company,  8  &  9  Viet.  c.  16,  s.  135, 

305  ;  8  &  9  Viet.  c.  20,  s.  138,  ii  812. 
See  Chancery,  Court  of, 

ERROR  (WRIT  OF). 

Lies  upon  jlidgment  upon  mandamus,  ii  858. 

ERROR  (COURT  OF), 

May  make  rules  as  to  practice  on  proceedings  on  mandamus,  ii  860. 

ERRORS  AND  OMISSIONS. 

In  plans  of  books  of  reference  may  be  corrected,  8  &  9  Viet.  c.   20,  s. 

7,  419,  s.  15,  620. 

Ten  days'  notice  to  be  given  to  owners  to  be  affected,  611. 
To  be  certified  by  two  justices,  id. 
ESTATE  REAL. 

Stock  in  Lexington  and  Ohio  Railroad  Company  is,  1 19. 
When  railroads  may  hold,  328. 
What,  subject  to  execution,  id. 

ESTIMATE. 

Of  expense  of  works  to  be  signed,  ii  960. 
To  be  lodged  in  Private  Bill  Office,  ii  961. 
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EVIDENCE, 
GertiGcate  of  shares  to  bo  jtrima  facie  evidence  of  title,  8  4t  9  Viet 

o,  10,8.  1-2,  141. 
Of  transmission  of  share*  by  marriage,  will,  Ac ,  8  &  9  Viet  o.  16,  a. 

19,  172. 

What  to  be  proved  in  action  for  calls,  8  &  9  Viet  o.  16,  27,  a.  197. 
Gasea  as  to  proof  in  actions  for  calls,  198. 
Register  fur  shares  to  be  prima  facie  evidence  of  proprietorship,  8 

&  9  Viet  o.  1C,  s.  28,  199. 

When  register  book  was  prima  fade  evidence  of  proprietorship,  id. 
Books  of  the  company  when,  200. 

What  to  be,  as  to  forfeiture  of  shares,  8  &  9  Viet  o.  16,  &  33,  219. 
Of  authority  of  company  to  raise  loans,  8  &  9  Viet  c.  10.  a.  40,  232. 
Evidence  of  majority  of  votes  only  required  if  a  poll  be  demanded,  8 

&  9  Viet  o,  16,s.80,2Gl. 
Certificate  of  two  justices  to  be  evidence  of  subscription  of  capital,  8,& 

9  Viet  e.  18,  a.  17,  368. 
Copies  of  verdicts  and  judgment  recorded  by  clerk  of  the  peace  to  be, 

8  &  9  Viet  o.  18,  s.  50,  409. 
Parol  admitted  to  prove  verdict  of  jury  in  compensation  case,  417. 

Entries  of  directors'  proceedings  in  book  to  be,  8  &  9  Viet  c.  10,  s. 

98,  275. 

Cases  on  the  construction  of  this  section,  276 — 279. 
Of  by-laws  of  company,  8  &  9  Viet  c.  16,  s.  127,  301. 
Of  service  by  company  on  shareholders.  8  &  9  Viet   c.  16,  s.  136, 

300. 

Certified  copies  of  plans  and  books  of  reference  to  be,  8  &  9  Viet  o. 

20,  s.  10,  012. 

Printed  paper  or  painted  board  with  by-laws  to  be,  8  &  9  Viet.  c.  20, 
s.  Ill,  U796. 

Certificates  and  other  documents  adiuyssable  as,  without  proof  of  seal 
or  signature,  797. 

Copies  of  private  acts  printed  by   Queen's  printer,  journals  of  parlia- 
ment and  proclamations  admissable  as,  ii  798. 

Of  party  being  shareholder  on  indictment  fpr   forging  transfer  of 
shares,  200. 
See  Directors. 
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EVIDENCE,  continued. 

What,  of  a  party  being  shareholder,  227. 

Of,  on  the  assessment  of  damage  what  admissible,  and  what  not,  460 — 
463. 

Opinion  of  witness  not,  463. 

"What  to  rebut  prima  facie  evidence  of  liability  for  calls,  186. 

Of,  in  suits  by  and  against  railroad  companies  and  their  agents,  ii  741. 

What  prima  facie,  ii  743. 

EXECUTION.     See  Real  Estate. 

May  be  issued  against  sharehblders  to  the  extent  of  their  shares  in 

capital  not  paid  up,  8  &  9  Viet.  c.  16,  s.  36,  220. 
Order  of  court  upon  motion  to  be  obtained  for,  id. 
Persons  entitled  to,  may  inspect  register  of  shareholders  gratis,  id. 
Writ  of  scire  facias  to  be  obtained  before,  221. 
Case  of,  against  railway  company  by  bond  creditor,  id. 

Shareholders  to  be  reimbursed  sums  paid  beyond  their  liability.  8  & 
9  Viet.  c.  16,8.37,228. 

To  be  obtained  by  order  of  judge,  225. 

Order  of  judge  to  be  made  in  first  instance  ex  parte,  and  a  notice  to 

company  to  operate  as  as  a  distringas,  id. 
What  judge  to  act  in  order  for  obtaining,  226. 
Bodies  goods  or  lands  of  directors  when  not  to  be  liable  to,  8  &  9 

Viet   c.  16,  s.  100,  279. 

EXECUTORS  AND  ADMINISTRATORS. 

May  sell   and  convey  lands  for  persons  for  whom  intrusted,  if  under 

disabilities,  8  &  9  Viet.  c.  18,  s.  7,  322. 
To  bring  action  for  benefit  of  relations  of  persons  killed  by  wrongful 

act,  &c.,  ii  744. 
See  Action ;   Death ;  Disability. 

EXPENSES.     See  Costs. 

EXTRAORDINARY  MEETING.     See  Meeting. 

EXTRAORDINARY  PURPOSES. 

When  lands  may  be  sold  for,  8  &  9  Viet.  c.  18,  s.  12,  326. 
Lands  acquired  for,  may  be  sold  by  undertaking,  and  lands  repur- 
chased for,  8  &9  Viet.  c.  18,  s.  13,  327. 
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l'RAORDINARYPURPOSK8-«.n/iiiuerfL 

More  than  prescribed  <juantity  of  land*  for,  not  to  be  purchased  of  p«r» 
son*  under  disability,  8  &  9  Viol.  o.  18.  §,  14,  327. 

F. 
FARES.          . 

To  be  taken  for  eOBVlJ»JMa  of  military,   marine  and  police  forces,  7 

&8  Viot  o.  85,8.  12,51. 
Of  children  of  soldiers,  51. 

For  excise  of  weight  of  luggage  beyond  that  allowed,  52. 
Revision  of  scale  of,  as  to  future  railways,  7  &  8  Viet.  o.  85,  s.  1   40. 
Of  cheap  trains  not  to  exceed  Id  per  mile  for  each  passenger,  7  &  8 

Viet.  c.  85,  s.  6,  43. 

Of  children  conveyed  by  cheap  traiuj,  44. 
Passengers  practising   fraud   in  respect  of,  liable  to  penalty,  8  &  9 

Viet.  c.  20,  s.  103,  ii  780. 

Such  parties  may  be  detained,  8  &  9  Viet  o.  20,  s.  105,   id. 
See  Toll*. 

FARM   CROSSINGS. 

Of,  ii  662. 

How  construed,  92. 

Of,  and  remedy  for  neglect  to  build,  ii  G89. 

FEES. 

Payable  in  office  for  registration  of  joint  stock  company,  ii  978. 
For  certificate  of  shares,  8  <&  9  Viet  o.  16,  s.  15,  151. 
For  entry  of  transmission  of  shares,  8  &  9  Viet  e.  16,  s.  18,  164. 
The  steward  of  manor,  on  enfranchisement  of  copyholds,  8  &  9  Viet 

c.  18,8.95,522. 

On  admission  not  payable  on.enrolment  of  surrender,  ii  816. 
See  Cliargc*. 

FELONY. 

Persons  forging  seal,  stamp  or  signature  of  certain  documents,  guilty 
of,  ii  798. 

Several  offences  against  railways  made,  14  &  15  Viet  c.  19,  ss.  6,  7, 
8,  60,  07. 

FENCES. 

To  railways  to  be  maintained  and  repaired  by  railway  companies,  5  & 
6  Viet  c  55,8.  10,31. 
VOL.  n.         66 
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FENCES— continued. 

Kepair  of,  may  be  ordered  by  two  justices,  when,  8  &  9  Viet.  c.  20, 

s.  65,  ii  675. 
To  be  maintained  by  railway   for  owners  and  occupiers  of  lands  ad] 

joining  the  railway,  8  &  9  Viet.  c.  20,  s.  68,  ii  678. 
Obligation  of  company  to  make,  ii  679. 
Importance  of  preserving  good,  adjoining  railroads,  ii  682. 

See  Accommodation  Works. 
Liability  of  railroad  companies  to  maintain  fences,  cattle  guards,  &c., 

ii679. 

FLANCHES.     See  Openings. 

FOOTWAYS. 

Justices  to  consent  to  railway*being  carried  across,  8  &  9  Viet.  c.  20, 
s.  46,  ii  647. 

To  be  obtained  at  petty  sessions  after  fourteen  days'  notice,  8  &  9 
Viet.  c.  20,  s.  59,  ii  673. 

Sufficient  approaches  to  be  made  to.  when  crossed  on  the  level  by  rail- 
ways, 8  &  9  Viet.,  c  20,  s.  61,  ii  674. 

FORFEITURE. 

Of  money  on  failure  to  locate  road,  not  a  case  of  contract,  but  of  pen- 
alty, 92. 

Of  stock,  213. 

Of  shares  by  non-payment  of  calls,  8  &  9  Viet.  c.  16,  s.  29,  211. 

No  defence  to  action  for  calls,  211. 

Notice  to  be  given  to  proprietor  of  shares  before  declaration  of,  8  &  9 
Viet.  c.  16,s.30,211. 

Cases  as  to  forfeiture  of  shares,  212. 

Equity  will  not  relieve  against  forfeiture  under  by-laws,  214. 

How  notice  of,  is  to  be  given  when  shareholder's  address  is  unknown, 
8  &  9  Viet  c.  16,  s.  30,  211. 

To  be  confirmed  by  a  general  meeting  before  sale  of  forfeited  share, 
8  &  9  Viet.  c.  16,  s.  31,218. 

Plea  bad  where,  for  not  showing  that  shares  had  been  declared  to  be 
forfeited,  219. 

Forfeited  shares  may  be  sold,  8  &  9  Viet.  c.  16,  s.  32,  219. 

What  to  be  sufficient  evidence  of  forfeiture,  8  &  9  Viet.  c.  16,  s.  33, 
219. 
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FORF  E ITUR  E— continitid, 

No  more  shares  to  be  sold  than  sufficient  for  payment  of  call*,  8  &  9 

o.  1C,  s.  34,220. 
On  payment  of  calls  before  sale,  the  forfeited  shares  to  revert,  8  &  9 

Viot.  o.  16,  s.  35,  220. 
Of  shares  set  aside  in  Chancery,  whan,  217. 
Action  against  company  for  improper  declaration  of,  108. 

See  Calls  ;  Penalty. 

FORGERY. 

Of  scrip  certificates  a  misdemeanor,  20. 
Evidence  of  as  to  transfer  of  railway  shares,  200. 

FORMS.    See  Contents.. 

Of  returns  under  joint  stock  registration  act  to  be  obtained  at  B«g 

iatry  Office,  965. 

Of  forms  annexed  to  the  three  consolidation  acts,  1045 — 1052. 
Of  subscribers'  agreement,  1053 — 1066. 
Of  subscription  contracts,  1067 — 1071. 
Of  contract  to  make  part  of  line  of  railway,  1076 — 1 101. 

FRAUD. 

Penalty  on  passengers  for  practising,  on  railway  company,  8  &  9  Viet. 

e.20,  s  103,780. 

Persons  may  be  detained  for,  8  &  9  Viet  o.  20,  s.  104,  id. 
In  obtaining  shares,  1 59. 
By  deceitful  representations,  id. 
In  making  dividends,  160. 

Deposit  on  shares  may  be  recovered  back  on  ground  of,  1005. 
Withholding  certain  facto  not  amounting  to,  1007. 
Deposit  recovered  back  on  the  ground  of,  ii  1007. 
What  did  not  amount  to  fraud,  ii  1008. 
When  relief  will  be  given  on  the  ground  of,  id. 

FRAUDS,  (Stat  of,  29  Car.  II.  o.  3.) 

Contract  for  sole  of  railway  shares  not  within,  147. 
What  was  not  an  agreement  to  be  answerable  in  respect  of  shares 
within,  ]20. 
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GARDEN. 

Usually  protected  by  special  act  from  being   taken  without  consent, 

unless  specified  in  schedule  thereto,  334. 
When  protected  from  temporary  occupation  by  railway  company,  8  & 

9  Viet.  c.  20,  s.  32,  ii6C  8. 

GAS  PIPES.     See  Water  Pipes. 

GATES. 

At  level  crossings  of  railways  to  be  kept  closed  across  roads, '  5  &  6 

Viet.  c.  55,  s.  9,  28. 

Penalty  of  51.  for  each  day's  neglect,  26,  n.  (c.)  29. 
Recovery  of,  id. 

Action  against  company  for  damage  caused  by  not  closing,  30. 
Board  of  Trade  may  order  gates  at  level  crossings   to  be  kept  closed 

across  the  railway,  8  &  9  Viet.  c.  20,  s.  47,  ii  664—665. 
To  be  made  by  company  for  accommodation  of  owners  and   occupiers 

of  lands  adjoining  railway,  8  &  9  Viet.   c.  20,  s.  6S',  ii  677. 
Penalty  for  omitting  to  fasten,  8  &  9  Viet.  c.  20,  s,  75,  ii  690. 

See  Level  Crossings ;  Penalties. 

GAUGE  OF  RAILWAYS. 

Act  for  regulating,  9  &  10  Viet,  c  57.  63 — 65. 

Defined,  9  &  10  Viet.  c.  57,  s.  1,  id, 

Certain  railways  excepted  from  act  9  &  10  Viet.  c.  57,  s.  2,  id. 

Certain  railways  to  be  on  broad  gauge  9  &  10  Viet,  c  57,  s.  3,  64. 

Not  to  be  altered,  9  &  10,  Viet.  57,  s.  4,  id. 

Case  of  agreement  between  railway  companies  respecting,  602,  ii  902. 

Penalty  for  constructing  railways  on  wrong,  9  &  10  Viet.   c.  57,  s.   6, 

65. 
Railways  constructed  contrary  to  act  may  be  abated,  9  &  10  Viet.  c. 

57,  s.  7,  id. 

GOODS  (DANGEROUS). 

Penalty  for  bringing  upon  the  railway,  8  &  9  Viet.  c.  20,  s.  105,ii  780. 
See  Carriers  •   Tolls. 

GOOD-WILL. 

Compensation  to  tenants  in  respect  of,  354,  537. 
Indefinite  nature  of,  538. 
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ADIENTS. 

As  described  in  parliamentary  plan  may  be  altered,  when,  8  &  9  ' 
o.  20,  s.  14,  C20. 

<;KANT. 

The  word  (i  grant  "  in  conveyance*  of  bands  not  wanted  by  under* 
taking,  to  operate  as  express  covenants  for  title,  8  &  9  Viet  o.  18, 
B.  132,  549. 

An  net  authorizing  extension  of  wharf  is   a,  and  not  revocable  by 

I.,  .ri.-laturf,  93. 

Not  necessary  that  all  powers  of  corporation  should  be  by  express,  may 
be  by  ini|'liration,  95. 


QBAYBL, 

May  be  taken  out  of  lands   temporarily  occupied  by  railway,  8  &  9 
Yk-t.  c.  20,  s.  3-2,  ii  635  —  639. 

GUAHD.     See  Servants. 

K  ulway  companies  may  be  required  to  convey  mail  bags  without,    12. 
Mail,  ii  743. 

GUARDIANS. 

May  sell  and  convey  lands  for  wards,8  &  9  Viet.  c.  18,  s.  7,  222—323. 
May  appoint  trustees  for  money  exceeding  20/.  and  under  200/.   8  & 

9  Viet.  c.  18,  s.  71,477. 
Sums  not  exceeding  20£  may  be  paid  to,  8  &  9  Viet.  c.  18,  s.  72,  478. 

See  Disability. 

GUNPOWDER. 

Hallways  not  bound  to  convey,  for  military,  except   as  contracted  for 
between  secretary  at  war  and  company,  7  &  8  Viet,  c.  85,  s.  1 

II. 

HIGHWAYS. 

Gates  at  level  crossings  to  be  kept  closed  across  each  end  of  highway 

a  railway,  5  &  6  Viet.  C.  .r>6,  S.  9.  28—29. 

Board  of  Trade  may  order  gates  to  be  kept  closed  across  railway,  id. 
May  be  authorized  by  Board  of  Trade  to  bo   carried  over  or  under 
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HIGHWAYS—  continued. 

railways  by  bridge  or  arch  in  lieu  of  level  crossing,  5  &  6  Viet.   c. 
55,  s.  13,  32—33. 

See  Footivays  ;  Gates ;  Level  Crossings  ,  Roads. 
Railway  crossing,  meaning  of,  directly  across,  ii  660. 

HORSES. 

When  company  not  liable  for  injury  happening  to,  on  railway,  713. 
HOUSE. 

Not  to  be  taken  without  owner's  consent,  unless  specified  in  schedule 

to  special  act,  334. 

Part  of,  not  to  be  required  to  be  sold,  8  &  9  Viet.  c.  18,  s.  92,  518. 
Party  not  to  be  required  to  sell  part  of,  338. 
Obligation  to  purchase  whole  of,  within  a  given  distance   of  railway, 

339. 

Action  for  injury  to,  by  excavation,  366. 
Compensation  for  injury  to  lights  of,  360. 


IDIOT. 

May  vote  by  his  committee,  8  &  9  Viet.  c.  16,  s.  79,  261. 
See  Committee  on  Lunatics  /  Disability. 

IMPRISONMENT. 

Servants  of  railway  companies  liable  to,  for  misconduct,  3  &  4  Viet- 
-^..p. .97,  s.  13,  18;  5  &  6  Viet.  c.  55,  s.  18,  36. 

For  two  years  may  be  inflicted  by  quarter  sessions,  3  &  4  Viet.  c.  97, 
s.  15,  19. 

For  any  term  not  exceeding  three  years  for  certain  offences  on  rail- 
ways, 66,  67. 

In  default  of  sufficient  distress,  8  &  9  Vict.c.  16,  s.  149,  310 ;  8  &  9 
Viet.  c.  20,  s.  147,  ii  816.  See  Justices. 

For  forging  seal,  stamp,  or  signature  of  certain  documents,  ii  798. 

INCLINED  PLANES. 

Mentioned  in  books  of  reference  may  be  constructed  under  or  over 
lands,  streets,  &c.  8  &  9  Viet.  c.  20,  s.  16,  ii  623. 

INDICTMENT. 

For  endangering  safety  of  railway  passengers.  20. 
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INDICTMENT— continued. 

For  obtaining  railway  ticket*  by  fraudulent  pretence*,  SO. 

For  forging  scrip  certificates,  id. 

For  fraudulent  issue  of  scrip,  141. 

Against  railway  company  for  obstructing  a  road,  ii  609. 

Against  railway  companies  generally,  ii  865. 

Against  corporation,  when,  ii  865 — 868. 

How  enforced,  ii  666. 

For  noufeasance.  id. 

For  misfeasance,  ii  867. 

Individual  for  obstructing  railway — 867 — 868. 

INFANT. 

Plea  in  action  against,  for  calls,  175. 
Liability  as  subscribers  or  shareholders,  194. 
Actions  against,  for  non-payment  of  calls,   195. 
May  disaffirm  contract  to  take  shares,  197. 
See  Disability  ;  Guardian*. 

INFORMALITIES. 

In  appointment  of  directors  not  to  invalidate  proceedings,  8  &  9  Viet 
e.  16.  s.  99,  279. 
See  Distress. 

INFORMATION. 

Under  Metropolitan  Police  Act,  560. 
Not  to  be  quashed  for  want  of  form,  id. 
Form  of,  ii  1051. 

See  Attorney  General. 

INJUNCTION. 

May  be  obtained  by  Attorney  General  to  restrain  illegal  acts  of  raiL 

way  companies,  7  &  8  Viet  o.  85,  s.  17,  54. 

Founded  upon  agreement  to  withdraw  opposition  to  railway  bill,  584. 
Not  granted  to  restrain  action  for  calls  on  ground  of  fraud  practised 

on  legislature,  158.  , 

To  restrain  directors  from  applying  funds  of  company  to  purposes  not 

authorized,  243. 

To  restrain  making  part  only  of  a  line  of  railway,  id. 
To  restrain  the  making  of  calls,  245. 
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INJUNCTION— continued. 

Not  granted  to  restrain  application  to  parliament,  256. 

To  restrain  payment  of  future  dividends  to  shareholders,  296. 

Will   not  now  be  granted  to  restrain  parties   injuriously  affected  by 

railway  from  prosecuting  their   claims  under  section  63  of  8  &  9 
Viet.  c.  18,  434. 

When  refused  on  question  as  to  taking  whole  property,  520-521. 

To   restrain   proceedings  on  illegal   agreement   between  two  railway 
companies,  ii  701. 

To  restrain  payment  of  deposit  made  under  standing   orders   of  par- 
liament, ii  828. 

When  refused  to  prevent  entry  upon  lands,  503,  512. 

When  granted  until  rights  of  parties  were  ascertained,  513. 

Not  granted  to  restrain  action  against  one  committee-man  at  instance 
of  others,  ii  1031. 

To  restrain  action  granted  on  payment  of  share  of  expenses,  ii  1032. 

To  restrain  violation  of  terms  of  subscribers'  agreement,  ii  958. 

To  restrain  companies  from  exceeding  their  powers,  618. 

Not  granted  on  ground  of  monopoly  in  carriage  of  goods,  ii  771. 

Of  proceedings  by.  against  railway  companies,  u  896 — 941. 
See  Contents. 

Mandatory  injunction  in  negative  form,  ii  936. 
See  Chancery  ;  Equity. 

To  restrain  proceedings,  433. 

When  granted  and  when  refused,  ii  896. 

INJUKY. 

To  lands.     See  Compensation  /  Lands. 

INQUIRY. 

In  cases  of  compensation,  sheriff  to  preside   at,  8  &  9  Viet.  c.    18,  s. 

43,  402. 
Ten  days  notice  of,  to  be  given  by  undertaking,  8  &  9  Viet.   c.  18,  s. 

46,  403. 
Not  to  proceed  if  party  claiming  compensation  make  default,  8  &  9 

Viet.  c.  18,  s.  47.^. 

Costs  of,  how  to  be  borne,  8  &  9  Viet.  c.  18,  s.  51,  418. 
Decisions  as  to  costs  of,  418,  419. 

See  Jury ;  Sheriff. 
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INQUISITION. 

In  what  form  to  bo  drawn,  411. 
Compliance  with  act  must  appear  upon,  id. 
Notice  must  appear  upon,  4 12. 

Where  statement  of  proceedings  upon,  held  sufficient  by  iotaodment, 

413. 

Omission  of  statements  upon,  when  not  fatal,  415—417. 
Power  to  complete,  under  powers  revived  by  subsequent  act,  536. 
Of  coroners  in  respect  of  death*,  ii  750. 

INSOLVENCY. 

Transfer  of  shares  by,  how  to  bo  authenticated,  8  &  9  Viet  e.  16,  s. 

18,  164. 

How  shares  may  be  transferred  on,  168. 
Proof  of  debts  due  to  company  on,  8  &  9  Viet  o.  16,  s.  140,  306,  307. 

INSPECTION. 

Of  railways  before  they  are  opened  for  conveyance  of  passengers,  5 

&  6  Viet.  c.  55,  ss.  4,  6, 25,  26. 
Books  of  accounts  of  money  received  for  railway  passengers  to  be 

open  to,  by  officers  of  excise,  46. 

Shareholders  have  right  of,  8  &  9  Viet  o.  16,  s.  10,  135. 
Decisions  respecting  right  of,  135,  136. 

Of  documents  may  be  ordered  by  courts  of  common  law,  136,  137. 
Persons  entitled  to  execution,  have  right  of,  8  &  9  Viet  o.  16,  s.  36, 

220. 
Copies  of  special  act  to  be  kept  and  deposited  for,  8  &  9  Viet  c.  16, 

s.  161,  314;    8  &9  Viet  c.  18,  s.  150  563;   8  &  9  Viet  c.  20, 

s.  162,  ii  8 19. 
Charges  for,  315. 

Mandamus  to  allow,  when  refused,  1 36. 
Of  plans  and  corrections  thereof  to  be  allowed  by  clerks  of  peace  and 

parish  clerks  in  England,  8  &  9  Viet  o.  20,  s.  9,  612. 
By  postmasters  in  Ireland,  id. 
Penalty  for  not  allowing,  id. 

Annual  accounts  of  railways  transmitted  to  overseers  may  be  inspect- 
ed by  public,  8  &  9  Viet  o.  20,  s.  107,  ii  781. 
VOL.  ii.         67 
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INSPECTOR  OF  RAILWAYS. 

Maybe  appointed  by  Board  of  Trade;  3  &  4  Yict.  c.  97,  s.  5,  15, 
No  person  to  be  appointed  as  to  interfere  in  affairs  of  company,  7  &  8 

Viet.  c.  85,s.  15.  53. 

-Penalty  for  obstructing  in  execution  of  his  duty,  3   &  4  Viet,  c  97. 
s.  6,  16. 

INSTALMENTS. 

Power  to  receive,  not  to  be  exercised  before  obtaining  act  of  incor- 
poration, ii  973. 
Calls  may  be  made  payable  by,  176. 

INTEREST. 

To  be  paid  on  calls  unpaid,  8  &  9  Viet.  c.  16,  s.  23,  182. 

May  be  allowed  on  payment  of  subscription  before  call,  8  &  9  Viet.  c. 

16,  s.  24,  id. 

May  be  recovered  by  action  or  suit,  8  &  9  Viet.  c.  16,  s.  25,  id. 
Of  loans,  when  to  be  paid,  8  &  9  Viet.  c.  16,  s.  48,  234. 
Transfers  of,  to  be  stamped,  8  &  9  Viet.  c.  16,  s.  49,  id. 
To  cease  on  expiration  of  notice  to  pay  off  loan,  8  &  9  Viet.  c.  16,  s. 

52,  235. 

On  railway  debentures,  when  recoverable,  236. 
Arrears  of,  when  to  be  enforced  by  appointment  of  a  receiver,  8  &  9 

Viet.  c.  16,  s.  53, -id. 

In  respect  of  calls  may  be  recovered  without  a  count  for,  182. 
Case  as  to  appointment  of  a  receiver  in  respect  of,  222,  223. 

INTERPRETATION  CLAUSES. 

In  act  for  conveyance  of  mails  by  railways,  1  &  2  Viet.  c.  98,  s.  19,  12. 

Of  certain  terms  in  post-office  acts,  13. 
In  act  for  regulating  railways,  3  &  4  Viet.  c.  97,  s.  21, 23. 
In  5  &  6  Viet.  c.  55,  s.  21,  39. 
In  7  &  8  Viet.  c.  85.  s.  25,  62. 
In  the  Companies  Clauses  Act,  8  &  9  Viet.    c.  16,  ss.  2,  3,  91,  115, 

116. 

In  the  Lands  Clauses  Act,  8  &  9  Viet.  c.  18,  ss.  2,  3,  318—320. 
In  Railways  Clauses  Act,  8  &  9  Viet.  c.  20,  ss.  2,  3,  603—606, 

See  Words. 
Of  certain  terms  in  joint  stock  registration  act,  ii  964. 


INDEX.  1167 

INTERSECTED  LANDS. 

Sale  of,  may  be  muiiited  on  bj  owner*,  8  &  9  Viet  c.  18,  •  93,  521. 
Promoters  of  undertaking  may  insutt  on  purchase  of,  when,  8  &  9  Viet. 
Vict.o.  I8,».94,  id. 

INTESTACY. 

Proof  required  in  transmission  of  shares  by,  8  &  9  Viet  o.  16,  a.  19, 
172. 

INVESTMENT. 
Of  compensation  money.     See  Purchase  Money. 

IRELAND. 

The  words  "  the  bank  "  to  mean  Bank  of  Ireland  in  relation  to  lands 

8  &  9  Viet.  o.  18,  a  3,  320 ;  8  &  9  Viot  c.  20,  a.  3,  COS. 
Overseen  of  the  poor  in  reference  to,  8  &  9  Viet  o.  20,  s.  3,  GOG. 

"  Superior  courts  "  to  iirean  courts  of  record  at  Dublin,   in  reference 
to,  8&9  Viet  o.  1C,  s.  3,  116;  8&  9  Viet  c.  18,  s.  3,319;  8& 

9  Viot.  c.  20,  s.  3,  604. 

"  Surveyor  "  to  include  county  surveyor,  in  reference  to  8  &  9  Viet 

o.  20,  s.  3,  605. 
"  Turnpike  road,"  meaning  of,  in  reference  to,  8  &  9  Viet  j&  20,  s. 

3,  id.  ' 
Money  paid  into  the  bank  in,  exempt  from  usher's  poundage,  8  &  9 

Viet  c.  20,  s.  161,  U818. 
Certificate  of  justices  correcting  errors,  in  plans  to  be  deposited  with 

postmasters  in,  8  &  9  Viet  c.  20,  s.  7,  61 1. 
The  railway  company  to   submit  to  the  drainage  commissioners  in, 

plans  of  the  portion  of  the  railway  which  they  are  about  to  execute 

8  &  9  Viet.  c.  20,  s.  25,  633. 
Such  commissioners  to  investigate  and  report  on  the  works  necessary 

for  drainage,  8  &  9  Viet  c.  20,  s.  26,  id. 

Summary  application  may  be  made  to  the  Court  of  Chancery  to  en- 
force execution  of  drainage  works  in,  8  &  9  Viet  c.  20.  s.  27,  634. 
Saving  of  the  powers  of  the  drainage  commissioners  in  8  &  9  Viet 

o.  20,  s.  28,  id. 
The  drainage  commissioners  in,  to  Lave  powers  to  decide  questions  as 

to  the  execution  of  works  for  carrying  watercourses  across  the  rail* 

way,  8  &  9  Viet  o.  20,  a.  29,  634,  635. 
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IRELAND,  continued. 

Service  of  process  under  act  for  making  railway  in,  ii  8~12. 

Appointment  of  additional  constables  for  keeping  the  peace  near  rail- 
ways- and  similar  works  in,  608. 

Expense  of  such  additional  constables  to  be  paid  by  company  or  par- 
ties carrying  on  such  work,  id. 

Such  expense  recoverable  at  the  suit  of  attorney-general  for  Ireland, 
or  by  distress  find  sale  of  the  goods  of  the  company,  id. 

Company  whose  concerns  are  carried  on  in,  on  bringing  action  for  calls 
in  England,  must  give  security  for  costs,  316. 

Alteration  and  amendment  of  8  &  9  Viet.  c.  18,  so  far  as  relates  to, 
565—579. 

See  Contents,  pp.  xxi. ,  xxii.  Vol.  I. 

J. 
JOINT  SHAREHOLDERS. 

Name  standing  first  in  register  to  have  right  of  voting,  8  &  9  Vact.  c. 
16,s.  78,261. 

JOINT  STOCK  COMPANIES. 
Parties  to  suits  in  equity  relating  to,  ii  948 — 855. 

JOINT  STOCK  COMPANIES  ACTS. 

Provisions  of,  applicable  to  railway  companies,  ii  962 — 979. 
See  Registration. 

JOURNAL  OF  PARLIAMENT. 

When  to  be  evidence,  ii  798. 
JUDGMENTS. 

Against  company  may  be  enforced  against  shareholders,  8  &  9  Viet.  c. 
16,  s.  36,  220.  See  Execution. 

JUROR. 

What  objection  to,  and  when  to  be  taken,  466. 

JURY. 

Ten  days'  notice  to  be  given  by  undertaking  before  summoning  a  jury 
to  settle  disputed  compensation,  8  &9  Viet.  c.  18,  s.  46,  403. 

Warrant  for  summoning,  to  be  addressed  to  sheriff,  when,  and  when  to 
•what  other  officer,  8  &  9  Viet.  c.  18,  s.  39,  391. 

Within  what  time  and  to  what  place  to  be  summoned,  8  &  9  Viet.  c. 
18,  s.  41,401. 
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.)!  KY'— continued. 

How  to  bo  impanelled,  8  &  9  Viet  e   18,  •.  42, 282,  id. 
Array  of,  not  to  bo  challenged,  402. 
May  be  ordered  to  make  view,  8  &  9  Viet.  <r.  18,  s.  44,  id. 
Penalty  on,  for  not  acting,  8  &  9  Viet.  e.  18,  s.  44,  id. 
Liable  to  same  penalties  as  jury  returned  for  trials  in  superior  courta, 

403. 

To  be  sworn  before  inquiry,  8  &  9  Viet.  o.  18,  s.  48,  id. 
To  aaseas  sums  paid  fur  purchase  of  lands  and  for  damage  separately, 

8&9  Viol  o.  18,s.  49,  u*. 

Yi-rdict  of  to  be  recorded,  8  &  9  Viet,  c   18,  s.  50,  409. 
Special  jury  may  be  summoned  at  request  of  either  party,  8  &  9 

Viet.  c.  18,  s.  54,  424. 
How  to  bo  nominated,  id. 
How  deficiency  of  special  jurymen  may  be  supplied,  8  &  9  Viet.  c. 

18,  s.  55,  id. 
Other  inquiries  maybe  had  before  same  special  jury  by  consent,  8  & 

9  Viet.  c.   18,  s.  56,  425. 
Jurymen  not  to  be  required  to  attend  more  than  once  in  year,  8  &  9 

Viet  <x  18,8.57,  id. 

Mandamus  to  summon,  for  assessing  compensation,  394. 
Refused  on  particular  grounds,  ii  837. 

See  Assessments,  Inquiry,  Sheriff". 
Appointment  of,  to  assess  damages,  459. 
Notice  of,  id. 

JUSTICES. 

Of  county  through  which  a  railway  passes  may  determine  penalty  un- 
der, 1  &  2  Viet  o.  98,  s.  19,  12. 

May  commit  for  non-payment  of  penalty  for  obstructing  inspector,  3 
&  4  Viet  c.  97,  s.  6,  16. 

Provisions  requiring  confirmation  of  by-laws,  &c.  by,  repealed,  3  &  4 
Viet  c.97,  s.  10,  17. 

Servants  of  railway  guilty  of  misconduct  may  be  committed  to  prison 
by,  3  &  4  Viet  c.  97,  s.  13,  18. 

Or  may  be  fined  by,  and  imprisoned  for  two  months,  or  until  payment 
of  fine,  18. 
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JUSTICES— continued. 

May  commit  railway  servants  offending  against  act  for  trial  at  quarter 
sessions,  3  &  4  Viet.  c.  97,  s.  14,  19.J 

Persons  obstructing  officers  of  railway,  or  trespassing  upon  railway, 
may  be  fined  any  sum  not  exceeding  51.  by,  3  &  4  Viet.  c.  97,  a. 
16,  21. 

Proceedings  before,  not  to  be  quashed  for  want  of  form,  nor  removed 
into  superior  courts,  3  &  4  Viet.  c.  97,  s.  17,  22. 

Repeal  of  powers  given  to,  for  deciding  disputes  respecting  the  proper 
places  for  openings  in  the  ledges  or  flanches  of  railways,  3  &  4  Viet, 
c.  97.  s.  18,  id. 

May  proceed  by  summons  against  railway  companies  for  not  keep- 
ing gates  at  level  crossings  closed,  29. 

Two  may  appoint  receiver  of  tolls  or  sums  liable  to  loans,  8  &  9  Viet. 
c.  16,  s.  54,  237. 

One  may  summon  officers  of  company  failing  to  account,  8  &  9  Viet, 
c.  16,  s.  Ill,  292. 

May  hear  and  determine  complaint  against  officers  for  not  accounting, 
&c.  id. 

May  ascertain  balance  due  from  officers,  and  order  ^  payment  thereof, 
id. 

May  grant  warrant  of  distress  for  levying  balance  due  from  officer, 
id. 

May  commit  officers  to  jail  for  refusing  to  account  or  deliver  up  doc- 
uments, &c.  8  &  9  Viet.  c.  16,  s.  112,  id. 

May  issue  warrant  without  summons  against  officers  about  to  abscond, 
8  &9  Viet.  c.  16,  s.  113,  293. 

What  course  to  be  pursued  when  officer  in  custody,  id. 

To  have  power  to  mitigate  penalties  imposed  by  by-laws,  8  &  9  Viet, 
c.  16,s.  126,302. 

In  case  of  difference,  to  settle  compensation  for  temporary  use  of  pri- 
vate road,  8  &  9  Viet.  c.  20,  s.  30,  ii  637. 

May  order  lands  and  materials  to  be  taken  for  ^temporary  use,  when, 
8  &  9  Viet.  c.  20,  s.  36,  ii  641. 

May'  order  other  lands  to  be  taken  for  temporary  use,  when,  8  &  9 
Viet,  c  20,  s.  37,  ii  642. 
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May  summon  other  owners  before  them  as  to  taking  lands  for   tempo- 
rary use,  8  &  9  Viet  o.  20,  s.  38,  ii  643. 
To  decide  questions  as  to  repair  of  roads  used  by  railway  companies, 

8  &  9  Viet.  o.  20,  s.  58,  ii  672. 

In  case  of  turnpike  roads  to  make  allowance  for  tolls,  id. 

Order  of,  under  last  section,  ii  673, 

Meaning  of  "justice,"  and  '•  two  justices,"  8  &  9  Viet  c.  16,  s.  3,  110; 

o.  18,  s.  3,  319 ;  c,  20,  s.  3,  604,  605.  _ 
Two  may  consent  to  level  crossings  of  bridleways  and  footways,  8  & 

9  Viet  e.  20,  s.  46,  ii  647. 

Mode  of  proceeding  for  obtaining  such  consent,  8  &  9  Viet.  e.  20,  s. 

59,  ii  673. 
Appeal  lies  to  quarter  sessions   against   determination  of,  as   to  level 

crossings  9f  railways  over  bridleways  and  footways,  8  &  9  Viet,  c." 

20,  s,  60,  id. 
May  order  approaches  and  fences  to  be  made  to  highways  crossing 

on  the  level,  8  &  9  Viet  c.  20,  s.  62,  ii  674. 
May  order  bridge,  fence,  approach,  gate,  or  other  work,  to  be  repaired 

by  company,  8  &  9  Viet.  c.  20,  s,  65,  ii  675. 
May  settle  differences  as  to  accommodation  works,  8  &  9  Viet.  c.  20, 

s.  69,  ii  684. 
May  settle  disputes  as  to  amount  of  tolls  chargeable,  8  &  9  Viet  a 

20,s.  100,  ii  779. 

Costs  and  damages  for  wrongful  detention  of  goods  by  officer  of  rail- 
way, may  be  recovered  by  warrant  of  distress  of,  8  &  9  Viet   o. 

20,s.  102,  i^ 

May  order  matters  in  possession  of  railway  officers,  or  their  represen- 
tatives, to  be  delivered  up,  8  &  9  Viet  o.  20,  s.  105,  780—781. 
Two  justices  may  convict  servants  damaging  railway,  8  &  9  Viet  c. 

20,8.  124,  ii  781. 
Third  surveyor,  when  to  bo  appointed  by,  for  valuation  of  lands,  8  &  9 

Viet  18,  s.  9,  225.    . 
Certificate  of,  to  be  evidence  of  subscription  of  capital,  8  &  9  Viet  c, 

18s.  17,  368. 
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JUSTICES— concluded. 

Two  justices  may  settle  disputes  as  to  compensation  for  lands  not  ex- 
ceeding 50/.  8  &  9  Viet.  c.  18,  s.  22,  374. 

Mode  of  proceeding  when   compensation  is  to  be  settled  by,   5  &  6 
Viet.  c.  18,  s.  24,  378. 

Decision  of  justices  as  to  entry  upon  lands  by  undertaking  not  to  be 
conclusive  as  to  right  of  entry,  8  &  9  Viet.  c.  18,  s.  90,  518. 

Forfeitures,  penalties  and  costs,  may  be  summarily  recovered  before 
two  justices,  8  &  9  Viet.  c.  18,  s.  13G,  552. 
See  Appeal ;  Distress  ;  Imprisonment  /  Penalties  ;  Recovery. 

L. 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

To  apply  to  undertakings  authorized  by  future  acts  to  take  lands,  8  & 

9  Vjct.  c,  18,  s.  1,317. 
Portion  of,  may  be  incorporated  with  future  acts,  8  &  9  Viet.  c.   18.  s. 

5,  322, 

In  what  form  such  incorporation  may  be  made,  id. 
See  Contents,  pp.  xvii — xxi,  Vol.  I. 

LANDHOLDERS. 

Right  of  to  recover  consequential  damages,  1,  432, 

LANDS  CLAUSES  CONSOLIDATION  (IRELAND.) 

Act  to  amend  8  &  9  Viet,  c,  18,  so  far  as  relates  to  Ireland,  565 — 579. 
See  Contents,  pp.  xvii — xxi  Vol.  I. 

LANDS. 

Railway  companies  may  be  empowered  by  Board  of  Trade  to  enter 

upon  adjoining  lands,  to  repair  or  prevent  accidents  in  works,  5  &  6 

Viet.  c.  55,  s.  14,33. 
In  case  of  necessity,  may  do  same  without  previous  sanction  of  Board 

of  Trade,  id. 

Compensation  to  be  made  for,  to  owners  and  occupiers,  34. 
Compulsory  powers  of  taking  land  for  railways  may  be  extended  by 

Board  of  Trade,  when  necessary  for  public  safety,  5  &  6  Viet,  a  55, 

s.  15,  34. 
Fourteen  days'  notice  in  writing  to  be  given  to  landowners   of  inten 

tion  to  apply  to  Board  of  Trade,  f.5. 
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L  A  N  DS  — canti  nued. 

Parties  interested  when  to  bo  heard,  35. 

Expenses  of  resisting  application  may  be  ordered  to  be  repaid,  id 
Not  author! ted  to  be  contracted  fur  by  provisional  registration,  ii  970. 
May  be  sold   by  agreement  to  undertaking,   8  A.  9  Viot.  o.  18,  a.  6, 

On  behalf  of  persona  under  disability,  8  &  9  Viot.  o.  18,  s.  7,  322, 

323.     See  Disttbitity. 
By  absolute  owner,  in  consideration  of  rent  charge,  8  &  9  Viet  c.  18, 

8.  10,  326.  ' 

For  extraordinary  purposes,  when,  8  &  9  Viet  o.  18,  s,  12,  826. 

See  Extraordinary.  Purpose*. 

Taken  by  railway  company,  when  not  converted  into  personality,  323. 
To  be  conveyed  upon  deposit  of  purchase  money,  8  &  9  Viet  o.  18,  s. 

75, 482. 

If  not  conveyed,  to  vest  in  promoters  of  undertaking  upon  their  exe- 
cuting deed  poll,  id. 
When  to  vest  in  undertaking  where  parties  refuse   to  convey,  or  do 

not  show  title,  or  cannot  be  found,  8  &  9  Viet  c.  18,  8.  76,  484. 
When  to  vest  in  company  upon  execution  of  deed  poll,  8  &  9  Viet.  o. 

18,  s.  77,  485. 
Party  in  possession  of,  when  to  be  deemed  owner  of,  8  &  9  Viet  e.  18, 

s.  79, 488. 

Conveyance  of,  8  &  9  Viet  e.  18,  s.  81,500,  501. 
Forms  of  conveyance  of,  ii  1048 — 1050. 
Payment  of  price  to  made  before  entry  upon  8  &  9  Viet  c.  18,  s.  84, 

503.  .  »i 

May  be  entered  upon  for  making  survey  for  works,  id. 
Injunction  to  prevent  entry  upon,  when  refused,  503,  504. 
Promoters  of  undertaking  to  be  allowed  to  enter  on,  before  purchase, 

on  making  deposit  by  way  of  security,  and  giving  bond,  8  &  9  Viet 

c.  18,s  85,  504,505. 

Gases  of  bonds  not  in  compliance  with  last  section,  506,  507. 
Entry  upon,  without  notice  to  landowner,  510. 
Possession  of,  without  payment  of  compensation  for,  51 1. 

Injunction  granted  until  rights  of  parties  to  were  ascertained,  513. 
VOL.  ii.         68 
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LANDS — continued. 
Promoters  entering  upon  lands  without  consent,  before  payment  of 

purchase  money,  liable  to  a  penalty,  8&  9  Viet.  c.  18,  s.  89,  515. 
When  not  liable  to  such  penalty,  516. 
Acts  not  amounting  to  taking  possession  of,  517. 
How  possession  of,  may  be  obtained  in  case   of  refusal  of  owner  or 

occupier  to  give  up  possession,  8  &  9  Viet,  c.  18,  s.  91,  518. 
Inclosed,  when  not  to  be  taken  without  consent,  unless  specified  in 

schedule  to  special  act,  id. 
Owners  of  intersected  lands  may  insist  on  sale  of  whole,  when,  8  &  9 

Viet.  c.  18,  s.93,  521. 
Promoters  of  undertaking  may  insist  on  purchase  of  intersected  land, 

where  expense  of  communication  will  exceed  value  of  land,   8  &  9 

Viet.  c.  18,  s.  94,  id. 

Purchase  of  copyhold,  522 — 525.     See  Copyholds. 
Common  or  waste  lands,  525 — 529.     See  Common  Lands. 
Subject  to  mortgages  529 — 534.     See  Mortgage. 
Charged  with  rent-service,  rent-charge  or  other  rent,  8  &  9  Viet.  c.  18, 

ss.  115 — 118,534,535.     See  Apportionment ;  Rent  charge. 
Subject  to  leases,  536 — 539.     See  Lands 
Limitation  of  time  for  compulsory   purchases  of,  8  &  9  Viet.  c.  18,  8. 

123,  539.     See  Compulsory  powers. 

Promoters  of  the  undertaking  may  purchase  interest  in  lands  the  pur- 
chase whereof  was  omitted  by  mistake,   8  &  9  Viet.  c.  18,  s.  124, 

545. 

What  compensation  to  be  paid  for,  id. 
Case  of  mistaken  purchase  within  last  section,  id. 
How  value  of  such  lands  to  be  estimated,  8  &  9  Viet.  c.   18,  s.   125, 

546. 
Not  wanted,  to  be  sold,  or  in  default   to  vest  in   owners  of  adjoining 

lands,  8  &  9  Viet.  c.  18,  s.  127,  547. 
Not  wanted,  to  be  offered  to  adjoining  owners,   8  &  9   Viet.  c.    18,  ». 

128,  id. 

Bight  of  pre-emption  to  be  exercised  in  succession,  when,  547. 
To  be  claimed  within  twenty-one  days,  548. 
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Differences  as  to  price  of,  to  be  settled  by  arbitration,  84-9  Viet  o. 

18,  s.  130,  id. 

Cue  as  to  sale  of  superfluous  kadi,  647. 
Not  wanted  to  bo  conveyed  to  purchasers  by  undertaking,  8  &  9  Viet. 

o.  18,s.  131,  549. 
Owners  of  lands  adjoining  railway  may  appeal  to  Board  of  Trade 

•gainst  deviations,  8  &  9  Viet  o.  20,  s.  12,  019. 

Temporary  use  of. 
Within  certain  distance  of  railway,  by  railway  company,  8  &  9   Viot 

o.  20,  s.  30,  ii  637. 

Notice  to  be  given  before  entry  upon,  id. 

Compensation  to  bo  made  to  owners  of,  by  two  justices,  when,  id. 
Power  for  owners  and  occupiers  of,  to  object .  that  other  lands  and 

roads  should  be  taken,  8  &  9  Viet.  c.  20,  s.  31,  ii  638. 

Power  for  railway  company  to  take  temporary  possession  of  land  with- 
out previous  payment  or  tender  of  price,  8  &  9  Viet  c.  20,  s.  32, 
id. 

Garden,  orchard,  or  plantation,  &e.  exempted  from  last  power,  id. 

Purposes  for  which  last  power  may  be  exercised,  ii  639. 

Last  power  not  to  exempt  jrailway  company  from  action  for  nuisance 
or  other  injury  done  to  other  owners  of,  id. 

What  notice  required  under  last  section,  ii  640. 

To  enter  upon,  by  way  of  easement,  id. 

Not  to  be  used  (accidents  exoepted)  for  spoil  banks,  side  cuttings,  or 
for  getting  materials,  without  three  weeks'  notice  to  landowners  and 
occupiers,  8  &  9  Viet  c.  20,  s.  33,  id. 

For  other  purposes,  not  without  ten  days'  notice,  ii  641. 

Service  of  notice,  how  to  be  effected,  8  &  9  Viet  c.  20,  a.  34,  id. 
Owner  of,  may  object  that  other  lands  ought  to  be  taken,  8  &  9  Viet 

c.  20,  s.  35,  ii641. 
Not  to  be  taken  when  so  ordered  by  two  justices,  when,  8  &  9  Viot 

c.  20,  s.  36,  id. 
To  be  separated  by  company  before  used  for  temporary  purposes,  8 

&  9  Viet  o.  20,  s.  40,  ii  643. 
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LAN  DS — con  tinned. 

For  getting  materials  to  be  worked,  as  surveyor  or  owner  may  direct, 
8  &  9  Viet.  c.  20,  s.  41;  ii  644. 

Owners  of,  may  compel  company  to  purchase  lands  taken  for  tempo- 
rary use,  8  &  9  Viet.  c.  20,  s,  42,  id. 

Compensation  to  be  made  to  owners  and  occupiers  of,  for  temporary 
use  of,  8  &  9  Viet.  c.  20,  s.  43,  id. 

To  what  lands  last  section  has  reference,  ii  645. 

Compensation  for,  to  be  determined  under  Lands  Clauses  Act,  8  &  9 
Viet.  c.  20,  s.  44,  id. 

Not  exceeding  prescribed  amount,  may  be  taken  for  additional  sta- 
tions and  other  purposes,  8  &  9  Viet.  c.  20.  s.  45/  646. 

See  Arbitration,  Compensation,  Conveyance,  Deedpoll,  Purchase 
Money,  Termini. 

Eight  of  State  to  damages  to  State  lands,  447, 

Agreement  to  fence,  does  not  run  with  the  land,  453. 

Occupation  of.  adjoining  the  line  of  roads,  504. 

Railway  company  no  right  to  take  after  time  of  completion  of  road 
has  expired,  537. 

LAND.  TAX. 

To  be  made  good  by  undertaking  before  separate  assessment,   8  &  9 

Viet.  c.  18,  s.  133,  550. 

Purchase  money  may  be  applied  in  redemption  of,  8  &  9  Viet.  c.  18, 
s.  69,  469. 

LATERAL  DEVIATIONS— See  Deviations. 
LEASE. 

May  be  sold  and  conveyed,  8  &  9  Viet.  c.  18,  s.  7,  322. 

Where  part  of  lands  taken  are  subject  to,  the  rent  to  be  apportioned,  8 

&9  Viet.  c.  18,  s.  119,  536. 
Compensation  to  be  made  to  lessee  for  severance  of  lands  comprised 

in,  8  &  9  Viet.  c.  18,  s.  120,  537. 
To  be  produced  where  party  claims  greater  interest  than  from  year  to 

year,  8  &  9  Viet.  c.  18,  s.  539. 
Cases  as  to  compensation  in  respect  of,  353 — 356. 
Of  railway  to  contain  certain  covenants  and  provisions,  8  &  9  Viet.  c. 

20,s.  112,  ii  798. 
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LEASE— continued, 

Powers  vested  in  railway  company  to  be  exercised  by  lessees  of  rail- 
way, 8  &  9  Viet.  c.  20,  8.  113,  ii  799. 

Construction  of  covenants  in,  granted  by  railway  company  under 
powers  of  act  of  parliament,  ii  800. 

Act  to  restrict  the  power  to  lease  railways,  8  &  9  Viet.  o.  90,  ii  821. 

Forfeiture  of,  by  breach  of  condition  against  alienation,  ii  G38. 

LEDGES.     See  Openings. 

LEGAL  PROCEEDINGS. 

May  be  instituted  against  railway  companies  for  exceeding  their  pow- 
ers, 7  &  8  Viet  o.  85,  ss.  17,  18,  54,  55. 

Expense  of,  as  to  omitted  interests  to  be  paid  by  company,  8  &  9  Viet, 
o.  18,8.  126,547. 

See  Attorney  General. 

LEGISLATURE. 

Right  of,  to  amend,  repeal  or  alter  acts  of  incorporation,  107,   108. 
Right  of,  to  inflict  penalties  on  railroad  companies,   104. 

LENGTH  OF  TIME. 

When  right  to  money  was  not  barred  by,  529. 

LESSEES. 
Powers  vested  in  railway  company  may  be  exercised  by,  ii  799. 

LETTER. 

Of  allotment,  if  recognized  as  shares,  will  satisfy  a  contract  for  shares, 

130. 

When  a  contract  is  constituted  by,  ii  994, 995. 
Authorizing  the  expenditure  of  deposit,  ii  998. 
Written  by  secretary  of  company,  when  evidence,  ii  730 — 1003. 

LEVEL  CROSSINGS. 

Gates  at,  to  be  kept  closed  across  the  road,  5  &  6  Viet  a  55,  s.  9,  28. 

Recovery  of  penalty  in  case  of  disobedience,  29. 

Railway  company  held  liable  for  damage  caused  by  not  keeping  gates 

closed.  30. 
Over  turnpikes  and  highways  may  bo  altered  with  sanction  of  Board 

of  Trade,  5  &  6  Viet  c.  55,  s.  13,  32. 
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LEVEL  CROSSINGS— continued. 

Gates  to  be  kept  closed  by  railway  company  where  roads  are  crossed 
on,  8  &  9  Viet.  c.  20,  a.  47,  ii  564,  665. 

Speed  of  trains  over  turnpike  roads  adjoining  to  a  station  to  be  slack- 
ened, 8  &  9  Viet.  c.  20,  s.  48,  ii  665. 
See  Crossings,  Gates,  Penalty. 
LEVELS  OF  RAILWAY. 

Deviations  from,  to  what  extent  allowable,  8&  9  Viet.  c.  20,  s.  11, 
612. 

Public  notice  to  be  given  of  intention  to  make  deviations  from,  8  &  9 

Viet.  c.  20,  s.  12,  619. 
Owners  may  appeal  to  Board  of  Trade  as  to  deviations  from,  id. 

LIABILITY. 

Of  shareholders  to  creditors  of  company,  8  &  9   Viet.   c.   16,  s.  36, 

220. 

See  Execution. 

Directors  not  to  incur  personal,  8  &  9  Viet.  c.  16,  &.  100,  279. 
Of  parliamentary  trustees,  id. 

May  be  incurred  by  directors  exceeding  their  power,  280. 
Continuing,  to  calls  until  transfer  has  been  registered,  153. 
Registered  purchaser  of  scrip  liable  to  calls,  129. 
When  equity  has  decreed  purchaser   of  shares  to   indemnify   vendor 

against,  155,  156. 

To  payment  of  preliminary  expenses,  ii  1023. 
Of  member  of  provisional  committee,  ii  1014. 

See  Allottees  ;   Contributories  ;  Provisional  Committee. 
Of  Railroad  companies  to  build  and  maintain   fences,   cattle-guards, 

&c.,  ii  679— «82. 

Of  Railroad  companies  for  lost  freight,  ii  703. 
Of  Railroad  companies  on  contracts  for  the  carriage  of  goods  beyond 

the  termini,  ii  704. 

Of  common  carriers,  ii  706,  708,  714. 
Of  Railroad  corporations  as  common  carriers,  how  limited  and  when 

ended,  ii  724. 

Of  Railroad  companies  for  acts  of  their  agents,  ii  736 — 744. 
Of  Railroad  companies  to  one  agent  for  negligence  of  another   agent, 

11748. 
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1,1  A  15 1  I. IT V— continued, 

oad  companies  f-.r  injury  to  cattle,  ii  ; 
Of  towns  for  acts  of  Railway  companies  in  rendering  the  highway 

.  .7. 

mtructor  for  damage  occasioned  by  insufficient  works,  H890 — 895. 
.  UK  nil.cr  of  a  committee  under  the  winding  up   acts  concern,  ii 

UBN8. 

Of  the  sale  of  Railways  and  the,  created  upon  them,  ii  821 — 822. 

LIMITATION. 

Penalties   cognizable  before  justice  must  be   sued  for    within  six 
months,  8  &  9  Viet,   c.  16,s.  153  ;  8   &9  Viet   o.    18,  s.     142, 

Viet  c.  20,  B.  151,11617. 
Of  action,  183. 

LIN  K  OP  RAILWAY.     See  Deviation. 

LIST. 

Of  shareholders  to  be  kept,  8  &  9  Vict.c.  16,  s.  10,  135. 

See  Books  of  Company. 
Of  tolls  to  be  exhibited  on  board,  8  &  9  Viet  c.  20,  s.  93,  ii  776. 

LOAN  NOTES. 

Penalty  for  issuing,  after  9th  Aug.  1844,  7  &  8  Viet  c.  85,  s.  19,  57. 

Issued  before  that  time  may  be  renewed,  58. 

Issued  before  12th  July,  1844,  to  be  paid  when  due,  7  &  8  Viet  c, 

85,s.  CO,  id. 
Register  of  to  be  kept  by  secretary   and  open   to   inspection,  7  &  8 

Viet.  c.  85,s.  21,  id. 
How  money  had  been  raised  by,  id. 

LOANS. 

May  be  raised  by  company  on  bond  or  mortgage,  8  &  9  Viet  c.  16, 

s.  38,  228. 

Construction  of  powers  in  acts  as  to,  id. 
If  paid  off,  the  same  amount  may  be  raised  from  time  to  time,  8  &  9 

Victc.  16,8.39,231,232. 
Evidence  of  authority  for  borrowing,  when   required,  8  &  9   Viet.   c. 

16,  s.  40,  232. 
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LOANS — continued. 

Payment  of  interest  on,  8  &  9  Viet.  c.  16,  s.  48,  234. 
Repayment  of,  when  a  time  is  fixed,  8  &  9  Viet  c.  16,  s.  50,  235. 
To  be  payable  at  company's  office,  if  no  other  place  inserted,  id. 
Repayment  of,  where  no   time  fixed,  to  be  after  six  months'   notice, 

8  &9  Viet,  c.  16,  s.  5 1,  id. 
Notice  of,  how  to  be  given,  id. 
Interest  on,  to  cease  on  expiration  of  notice  to  pay  off,  8  &  9  Viet.  c. 

16,  s.  52,  id. 

Interest  payable  on  railway  debentures,  236. 

Arrears  of  interest  on,  when  to  be  enforced  by  appointment  of  a  re- 
ceiver, 8  &  9  Viet.  c.  16,  s.  53,  id. 

May  be  converted  into  capital,  in  what  way,  8  &  9  Viet.  c.  16,  s.  56, 
239. 

See  Bond  ;  Mortgage. 

LORD  ADVOCATE  OF  SCOTLAND. 

May  prosecute  railway  companies  on  certificate  of  Board  of  Trade 
that  they  contravene  or  exceed  their  powers,  7  &  8  Viet.  c.  85,  s. 

17,  54. 

LORDS  (HOUSE  OF). 

Standing  orders  of,  as  to  deposit,  ii  824. 

as  to  subscription  contract,  ii  960 — 961. 

Costs  incurred  respecting  private  bills  may  be  ordered  to  be  taxed,  ii 
1031. 

LORDS  OF  COMMITTEE  OF  PRIVY  COUNCIL. 

Appointed  for  trade  and  plantations.     See  Board  of  Trade. 

LORDS  OF  THE  TREASURY. 

May  revise  the  scale  of  tolls,  if  at  the  end  of  twenty-one  years  after 
1st  of  January  next  after  the  passing  of  the  act  for  the  construction 
of  any  future  railway,  the  profits  shall  exceed  IQl.  per  cent.,  7  & 
8  Viet.  c.  85,  s.  1,40. 

Three  months'  notice  of  intention  to  revise  to  be  given  to  company,  id. 

Revised  scale  to  be  accompanied  with  guarantee  of  101  per  cent, 
profit,  and  to  continue  for  twenty-one  years,  id. 
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LORDS  OF  THE  TREASURY— am/mm* 

Option  given  to,  to  purchase  railway  at  end  of  twenty-one  yean,  on 

notice,  at  twenty  five  jean*  purchase,  7  &  8  Viet  c.  85,  s.  2,  40. 
Company  may  require  amount  of  purchase  to  be  settled  by  arbitration 

when,  ill. 
Not  to  be  exercised  without  company's  consent,  while   any  revised 

scale  of  toll  is  in  force,  id. 
Option  of  revision  or  purchase  not  to  be  exercised  by,  as  to  railways 

made  before  the  sessions,  1844,  7  &  8  Viet  c.  85,  s.  3,  40,  41. 
Notice  of  revision  or  purchase  not  to  be  given  until  guarantee  of  pur- 
chase money  shall  be  provided  by  parliament,  7  &  8  Viet  c.   85,  s. 

4,41. 

Recital  to  be  contained  in  act  of  parliament  for  exercising  options,  id. 
May  appoint  persons  to  inspect  accounts  of  railways  directed  to  be 

returned,  7  &  8  Viet.  o.  85,  s.  5,  42. 
Lands  of  municipal  corporations  not  to  be  sold  without  approbation 

of,8&9  Viet.  o.  18,s.  15,327. 

See  Notice. 

LUGGAGE. 

Mean  ing  of  the  term,  ii  728. 

What  weight  of,  may  be  taken  by  each  passenger  by  cheap  train,  7 

6  8  Viet  c.  85,  s.  6,  44. 

Husband  and  wife  travelling  together  allowed  to  carry  100  weight  of, 

U729. 
What  weight  of,  may  be  taken  by  military  forces  without  extra  charge, 

7  &  8  Viet  a  85,  s.  12,  52. 

Excess  of  weight  allowed,  at  what  rate  to  be  charged,  id. 
Liability  of  company  for  loss  of  passenger's,  ii  727. 

LUNATIC. 

May  vote  by  his  committee,  8  &  9  Viet.  c.  16,  s.  79,  261. 

Lands  of,  may  be  conveyed  by  his  committee,  8  &  9  Viet.  o.  18,  s.  7, 

323. 

See  Committee  on  Lunatics  ;  Disability. 
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M. 

MAILS. 

Conveyance  of,  by  railways.     See  Postmaster- General ;    Railway 
Companies. 

MAINS  AND  OTHER  PIPES. 

May  be  altered   for  constructing  railway,  8  &  9  Viet.  c.  20,  s.  18, 

630. 

To  be  done  under  superintendence  of  proprietors  or  trustees,  &e.,  id. 
Not  to  be  disturbed  until  others  have  been  laid  down  at   expense  of 

company,  8  &  9  Viet.  c.  20,  s.  19,  631. 

See   Waterpipes. 
MALICIOUS  DAMAGE. 

On  railways  how  to  be  punished,  3  &  4  Viet.  c.  97,  s.    13,  18 ;  5  &  6 

Viet.  c.  55,  s.  17,  36;   14  &  15  Viet.  c.  19,  ss.  6—8,  66,  67. 

See  Servants* 
MANDAMUS. 

To  compel  company  to  register  probate,  164. 

To  supply  number  of  directors,  266. 

To  take  up  award,  389. 

To  company  to  issue  precept  for  summoning  jury,  394. 

To  execute  precept  for  assessing  compensation,  398. 

Refused  for  issuing  second  precept  to  assess  compensation,  399. 

When,  lies  generally,  ii  831. 

To  complete  railway,  ii  850 — 852. 

Of  proceedings  by,  ii  864. 

To  restore  road  to  its  former  width,  ii  654. 

"Want  of  funds  not  an  answer  to  mandamus  to  make  fences,  ii  658. 

What  a  sufficient  refusal  on  which  to  ground  application  for,  834,  835. 

To  enrol  conveyance,  refused  on  ground  of  lapse  of  time,  416. 

As  to  accommodation  works,  ii  681,  682. 

To  make  railway,  328,  ii  845—852. 

See  Contents. 
MANOR. 

Interests  of  lord  of,  how  affected,  8  &  9  Viet.  c.  18,  ss.  96—98,  521 

—524.     See  Copyholds. 
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MANUFACTORY. 

Part  of,  not  to  be  required  to  be  Bold,  8  &9  Viet  o.  18,  M.  92,  518. 
What  is  part  of,  within  last  section,  519. 

MARINES.     See  Military  Farce*. 
MARRIAGE. 

Transmission  of  shares  by,  how  to  be  authenticated,  8  &  9  Viet  & 
16,  s.  18,  1G4. 

Until  authentication,  receipt  of  profits  and  right  to  vote  suspended,  id, 

Proof  of  transmission  by,  8  &  9  Viet  a  16,  s.  19,  172. 
MARRIED  WOMEN. 

Whether  liable  as  subscribers,  121. 

May  sell  and  convey  lands  to  promoters  of  undertaking,  8  &>  9  Viet, 
o.  18,  s.  7,  323. 

Whether  of  full  age  or  not,  id. 

Husbands  of,  may  appoint  trustees  for  money  exceeding  20/.  and  un- 
der 200/.,  8  &  9  Viet.  c.  18,  s.  71,  477. 

May  receive  sums  under  20/.  awarded,  8  &  9  Viet  c.  18,  a.  72,  478. 
See  Parties. 

MATERIALS. 
For  constructing  railway  may  be  worked  upon  lands  temporarily  taken 

8  &  9  Viet  o.  20,  s.  32,  ii  639. 

Not  to  be  taken  from  certain  property  worked  for  sale  of,  id. 
Under  what  circumstances  two  justices  may  order  materials  not  be 

taken,  8  &  9  Viet  a  20,  s.  36,  ii  641. 
Right  of  railroad  companies  to  toko  materials  from  land  contiguous  to 

road,  ii  645. 

MEETINGS.    * 

Ordinary,  to  be  held  half-yearly,  8  &  9  Viet  c.  16,  s.  66,  247. 
What  business  to  be  transacted  at  ordinary,  8  &  9  Viet  a  16,  s.  67, 

248. 

What  to  be  called  extraordinary,  8  &  9  Viet  e.  16,  s.  68,  256. 
What  business  to  be  entered  upon  at  extraordinary,  8  &  9  Viet  o.  16, 

a.  69,  id. 

Shareholders  may  require  extraordinary,  8  &9  Viet,  o.  16,  s.  70,  256. 
Object  of,  to  be  expressed  in  requisition,  and  meeting  to  be  convened 

by  directors,  id. 
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MEETINGS— continued. 

Fourteen  days'  notice  of,  to  be  given,  8  &9  Viet.  c.  16;  s.  71,  257. 

Case  as  to  insufficient  notice  of,  id. 

What  number  to  constitute  a  general  meeting,  8  &  9,  Viet,   c.    16,  s. 

72,  258. 

Who  to  preside  as  chairman  at  general,  8  &  9  Viet.  c.  16,  s.  73,  id, 
Business  at,  and  adjournment  of,  8  &  9  Viet.  c.  16,  s.  74,  id. 
Votes  of  shareholders  at,  how  to  be  regulated,  8  &  9  Viet.  c.  16,  a. 

75,  259. 

Majority  of  votes,  to  determine  proposition  at,   8  &  9  Viet.  c.  16,  s. 

76,  id. 

Votes  by  proxies  at,  how  regulated,  8  &  9  Viet.  c.  16,  ss.  76,  77,  259, 

261. 
For  election  of  directors,  when  to  be  held,  8  &  9   Viet.  c.    16,  s.  83, 

262. 

Of  committees  of  directors,  8  &  9  Viet.  c.  16,s.  96,  270. 
Effect  of  attendance  by  provisional  committee  at,  ii  1038. 

See  Proxy  ;   Votes. 

MEMORIAL. 

Of  transfer  of  shares  to  be  entered  in  book,  8  &  9  Viet.   c.  16,  s.  15, 
151. 

Action  for  refusing  to  register,  152. 
Mandamus  to  register,  ii  831. 
METROPOLITAN  BUILDING  ACT. 

Exemption  of  London  and  Birmingham  railway  from  referees  appoint- 
ed under,  608. 

METROPOLITAN  POLICE  DISTRICT. 
Power  of  one  magistrate  of,  117.  , 

Penalty  for  offences  within,  how  recoverable  and  payable,  8  &  9  Viet. 

c.  18,  s.  148,  558. 

Accounts  to  be  kept  by  receiver  of,  559. 
What  penalties  to  be  paid  to  receiver  of,  id. 

Fees  payable  for  penalties  recoverable  in,  562. 
See  Penalty. 

MILESTONES. 

To  be  maintained  on  whole  line  at  every  quarter  of  a  mile,  8  &  9  Viet, 
c.  20,s.94,  ii776. 
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MILESTONES— continued. 

Tolls  to  bo  taken  ouly  when  milestone*  net  up,  8   &  9  Viet,  o.  20,  •. 

95,  U  777. 
Penalty  for  defacing  or  destroying,  id. 

MILITARY  FORCE. 

To  be  conveyed  by  railway  companies,  5  &  6  Viot  o.  55,  «  20,  38. 

At  what  fares,  7  &  8  Viot  o.  85,  0.  12  51. 

In  what  carriages,  id. 

What  luggage  may  be  taken  by,  without  extra  charge,  id, 

Charge  for  excess  of  allowed  weight,  at  what  rate  to  bo  made,  id. 

MILL  STREAMS 

Erection  of  bridges  over,  658. 

MINES. 
Not  to  belong  to  railway  company,  except  what  dug  in  construction  of 

works,  8  &  9  Viet.  c.  20,  s.  77,  691. 

To  be  excepted  out  of  conveyance,  unless  expressly  conveyed,  id. 
Lying  near  the  railway  not  to  be  worked  if  the    company  will  pur- 
chase them,  8  &  9  Viet  o.  20,  s.  78,  id. 
May   be  worked  by  owner,  if  company  unwilling  to  purchase,  8  &  9 

Viet  c.20,8.  79,  ii692. 
Owners  of,  may  make  mining  communications,  8  &  9  Viet  c.  20,  s. 

80,  id 
Railway   company  to  make   compensation   for  injury  done  to,  8  &  9 

Viet.  20,s.81,  693. 
Abo  for  any  airway  or  other  work  "made  necessary  by  the  railway, 

8  &  9  Viet  c.  20,  s.  82,  id. 
Railway  company  after  twenty-four  hours'   notice  may  enter  and   in. 

spect  working  of,  8  &  9  Viet  c.  20,  s.  83,  id. 

Penalty  for  not  allowing  inspection  of,  8  &  9  Viet  c.  20,  s.  84,  ii  694. 
If  improperly  worked,  the  company  may  require  means  to  be  adopted 

for  the  safety  of  the  railway,  8  &  9  Viet  c.  20,  a.  85,  id. 
Cases  as  to  compensotiou  for  injury  to,  362. 

MINOR. 

May  vote  by  his  guardian,  8  &  9  Viet  o.  16,  s,  79,  261. 
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MINOR — continued. 

Lands  belonging  to,  may  be  conveyed  by  guardian  of,    8  &  9  Viet.  c. 

18,  s.  7,  322,  323.     See  Disability  ;  Infant. 
Liability  of,  to  payment  of  calls,  122,  175,  194—197. 

MINUTES  OF  PROCEEDINGS. 

To  be  entered  in  books,  8  &9  Viet.  c.  16,  s.  98,  275. 
Cases  as  to  sufficient  signature  of,  276 — 279. 

MISDEMEANOR. 

Officer  of  company  making  false  return  to  Board   of  Trade  guilty  of, 

3  &  4  Viet.  c.  97,  s.  4,  15. 
To  obstruct  railway  or  to  endanger  safety  of  passengers,  3  &  4  Viet. 

c.  97,  s.  15,  19.     See  Justices. 
Arbitrator  or  umpire  acting  contrary  to  declaration,  guilty  of,  8  &  9 

Viet.  c.  18,  s.  33,  387 ;  8  &  9  Viet.  c.  20,  s.  134,  811. 
Surveyor  acting  contrary  to  declaration,  guilty  of,  8  &  9  Viet.  c.  18,  s. 

60,  425,  426. 
Directors  making  false  statement  on  certificate  of  shares,  guilty  of,  ii 

976. 
To  forge  scrip  certificates,  20,  21. 

MISSTATEMENT.     See  Errors  and  Omissions. 

MONEY. 

May  be  borrowed  by  company  on  mortgage  or  bond,  8  &9  Viet.  c. 

16,s.38,228. 
Money  may  be  paid  into  court,  when,  8  &  9  Viet.  c.  16,  s.  141,   307  ; 

8  &  9  Viet.  c.   18,  s.  135,  551  ;  8  &  9  Viet.  c.  20,  s.  139,  ii  813. 
Deposit  of,  under  standing  orders,  ii  824. 
Deposited  under  standing  orders   may  be   ordered  to  be  paid  into 

bank,  ii  823,  824. 

May  be  invested  in  government  securities,  ii  826. 
Repayment  of,  may  be  ordered  on  application  to  court  oa  petition, 

ii  826,  827. 

Certificate  that  bill  did  not  pass,  to  be  obtained,  ii  827,  828. 
Cases  on  application  to  court  for  repayment,  ii  828,  829. 

See  Bond  ;  Loan  ;  Mortgage  ;  Purchase  Money. 
Secret  service,  281. 
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MONTH. 

To  mean  calendar  month.     See  Words. 

MORTGAGE. 

Power  to  borrow  money  on,  8  &9  Viet.  o.  1C,  0.  38,  228. 

Cases  on  power  to  borrow  money,  228 — 23 1 . 

Amount  borrowed  on,  to  be  settled  at  general  meeting  of  company, 
8&9Viet.  o.  16,0.91,268. 

To  be  duly  stamped,  8  &  9  Viet  o.  16,  0.  41,  232. 

Form  of,  ii  1046. 

Galls  may  be  applied  notwithstanding,  8  &  9  Viet  o.  16,  s.  43,  233. 

Register  of,  to  be  kept  by  secretary  and  inspected  by  persons  interested 
in  bond  or  mortgage,  8  &  9  Viet  o.  16,  0.  45,  id. 
See  Loans. 

Transfer  of,  to  be  stamped,  8  &  9  Viet.  c.  16,  s.  46,  id. 

Action  in  name  of  assignee,  id. 

To  be  registered  by  secretary,  8  &  9  Viet  o.  16,  0.  47, 234. 

Form  of  transfer  of,  ii  1047. 

Payment  of  interest  on,  8  &  9  Viet  a  16,  0.  48,  234. 

May  bo  redeemed  by  promoters  of  undertaking,  8  &  9  Viet  e.  18,  s. 
108,  529. 

Upon  payment  of  principal  and  interest,  and  piq  months  additional 
interest,  mortgagee  to  convey  his  interest  in  lands,  id. 

Promoters  of  undertaking  may  give  mortgagee  notice  to  pay  off  mort- 
gage ;  upon  expiration  of  notice  and  payment  of  principal  and  inter- 
est mortgagee  to  convey,  529 — 530. 

If  mortgagee  refuse  to  convey  or  to  adduce  good  title,  money  may  be 
paid  into  bank,  8  &  9  Viet  o.  18,  s.  109, 530. 

Estate  of  mortgagee,  when  to  vest  in  undertaking,  id. 

How  value  of  lands  to  be  settled  when  of  less  value  than  principal, 
interest  and  costs,  8  &  9  Viet  e.  18,  0.  1 10,  id. 

When  lands  shall  vest  in  undertaking,  531. 

Course  to  bo  pursued  when  mortgagee  refuses  to  convey,  8  &  9  Viet 
o.  18,  0.  Ill,  id. 

Remedies  of  mortgagee  against  mortgagor  on  bond  or  covenant  to 
remain  in  force,*u£ 
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MORTGAGE— continued. 

If  part  wanted  of  lands   in  mortgage  be  of    less   value  than  money 
secured,  and  mortgagee  be  unwilling  to  convey,  value  to  be  ascer- 
tained by  agreement,  8  &  9  Viet.  c.  18,  s.  112,  531^  532. 
In  case  of  disagreement,  how  to  be  settled,  532. 
Mortgagee  to  convey,  id. 
Memorandum  of  sum  paid  to  be  indorsed  on  mortgage  deed  and 

signed  by  mortgagee,  id. 

If  mortgagee   fail  to  accept  money  or  to  adduce   good   title,  what 
course  to  be  taken  for  vesting  lands  in  promoters  of  undertaking, 
8  &  9  Viet.  c.  18,  s.   113,  id. 
Right  of  mortgagee  to  recover  residue   of  mortgage  money  not  to  be 

affected,  533. 
Compensation  to  be  made  in  certain  cases  if  mortgage  paid  off  before 

the  stipulated  time,  8  &  9  Viet.  c.  18,  s.  114,  id. 
Notice  of  deposit  of  equitable  mortgage  of  shares,  166.    See  Loans. 

MORTGAGEES. 

One  not  to  have  preference  above  another  on   account   of  priority  of 

date,  8  &  9  Viet.  c.  16,  s.  42,  232. 
Books  of  account  to  be  open  to  inspection  of,  8  &  9  Viet.  c.  16,  s.  55, 

239. 
Special  provision  to,  not  abridge  general  powers,  23 1 . 

MORTMAIN. 

Shares  in  incorporated  railway  companies,  not  within  statute  of,  9  Geo. 

2,  c.  36,  1 19. 

Mortgages  of  undertaking  within,  id. 
What  shares  in  companies  not  within,  120. 

N. 

NAME. 

Penalties  for  false  pretences  as  to,  in  advertisement,  ii  976. 

NEW  SHARES. 

May  be  created  for  raising,  money,  vli.     r  d  how,  8  &  9  Viet.  c.  16, 

ss.  56—60,  239 — 241.     See  Shares. 
NOTICE. 

By  postmaster-general  what  to  be  deemed  good  service  of,  1  &  2  Viet, 
c.  98,  s.  15,  10. 
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NOTICE— continued. 

Twenty-one  days'  notice  to  be  given  by  Board  of  Trade  to  railway 

company  before  certificate  for  prosecution,  7&  8  Viet  e.  85,  a.  1 8, 55. 
To  Board  of  Trade,  how  to  be  made,  3  &,  4  Viol.  o.  97,  i.  20,  23  ;  5 

A  6  Viet  c.  55,  B.  19,  38. 
By  Board  of  Trade,  how  to  bo  signed,  3  &,  4  Viet.  e.  97,  s.  20,  23  ; 

fi  &  6  Viet.  c.  55,  s.  19,  38. 

What  to  be  deemed  good  service  of,  by  Board  of  Trade,  id. 
Fourteen  days1,  to  be  given  by  railway  company  of  application  to 

Board  of  Trade  to  extend  compulsory  powers  of  taking  land,  5  & 

6  Viet.  c.  55,  s.  15,  34. 
Three  calendar  months,  to  be  given  by  Lords  of  Treasury  of  intention 

to  revise  scale  of  tolls,  7  &  8  Viet.  c.  85,  s.  1, 40. 
Of  intention  to  purchase  future  railways,  7  &  8  Viet.  c.  85,  s.  2,  4 1. 
Of  revision  or  purchase  not  to  be  given  until  guarantee  or  purchase 

money  provided  by  parliament,  7&  8  Viet.  o.  85, s.  4,  42. 
Twenty -one  days',  to  be  given  of  each  call,  8  &  9  Viet.   c.   16,  s.  22, 

176. 

Case  as  to  proof  of,  id. 
Of  forfeiture  to  be  given  before  declaration  thereof,  8  &  9  Viet.  o.  16, 

s.30,211. 
Of  repayment  of  loan  when  no   time  fixed,  how  to  be  given,  8  &  9 

Viet.  c.  16,8.51,235. 
Fourteen  days'  notice  to  be  given  of  all  meetings,  8  &  9  Viet    c.  16, 

a.  71,257. 
Of  legal  proceedings,  how  to  be  served  on  company,  8  &>  9  Viet  c.  16, 

8.  135,305. 

Cases  respecting  service  of,  id. 
By  company  on  shareholders,  how  to  be  effected,  8  &  9  Viet  c,  16,  s. 

136,306. 

Service  of,  in  case  of  joint  shareholders,  8  &  9  Viet  e.  16,  S.-137,  id. 
By  advertisement,  in  what  newspaper  to  bo  published,  8  &  9  Viet  o. 

16,s.  138,  id. 

How  to  be  authenticated  by  company,  8  &  9  Viet  c.  16,  s.  139,  id. 
What  to  be  given,  of  intention  to  take  lands  by   undertaking,  8  &  9 

Victc.  18,8.  18.368. 
VOL.  ii.         70 
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Entry  upon  lands  without,  when  justified,  510. 

What  sufficient  notice  to  take  lands,  369. 

The  effect  of  such,  id. 

Cannot  be  recalled,  370. 

When  second  may  be  given,  370,  371. 

Kelation  of  vendor  and  purchaser  when  created  by,  372. 

How  to  be  served  on  owners  and  occupiers  of  lands,  8  &  9  Viet.  c.  18, 

s.  19,374. 

On  corporation  aggregate,  8  &  9  Viet.  c.  1 8,  s.  20,  id. 
Ten  days',  of  inquiry  before  sheriff,  8  &  9  Viet.  c.  18,  s.  46,  403. 
Fourteen  days',  to  be  given  to  owners  and  occupiers  before  entry  on 

lands  to  survey,  &c.,  8  &  9  Viet.  c.  18,  s.  84,  503. 
Of  meeting  of  parties  interested  in  common  lands  to  be  taken  by  un- 
dertaking, how  to  be  given,  8  &  9  Viet.  c.  18,  s.  102,  526. 
How  to  be  served  upon  promoters  of  undertaking,  8  &  9  Viet.  c.  18, 

s.  134,  551. 
Seven  days',  to  be  given  to  treasurer  before  distress  of  his  goods,  8  & 

9  Viet.  c.  I8,s.  140,554. 

Ten  days',  of  appeal  to  be  given  by  party  against  conviction  of  jus- 
tices, 8  &  9  Viet.  c.  18,  s.  146,  557. 
Ten  days',  to  be  given  to  owners  before  correction  of  plans  by  justices, 

8  &9  Viet.  c.  20,  s.  7,  611. 

Fourteen  days',  to  be  given  in  newspaper  and  on  doors  of  church  of 
petty  sessions  to  obtain  justices'  consent  to  deviation  from  datum 
line,  8  &  9  Viet.  c.  20,  s.  1 1,  612. 
Three  weeks'  notice  to  be  given  previous  to  making  certain  deviations 

after  consent,  8  &  9  Viet.  c.  20,  s.  12,  619. 
Three  weeks',  to  be  given  to  owners  and  occupiers  before  temporary 

use  of  private  road,  8  &  9  Viet.  c.  20,  s.  30,  ii  637. 
Of  objection  to  temporary  use  of  private  road  may  be   given  by  own- 
ers and  occupiers,  8  &  9  Viet  c.  20,  s.  31,  ii  638. 
Of  intention  to  take  temporary  possession  of  lands,  ii  640. 
Three  weeks',  to  landowners  and   occupiers   before  taking  lands  tem- 
porarily for  spoil  banks,  side  cuttings,  or  getting  materials  for  rail- 
way, 8  &  9  Viet.  c.  20,  s.  33,  id. 
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Ten  days',  to  be  given  before  temporary  use  of  lands,  in  what  cases,  id. 
What  ia  to  be  oontaiucd  in,  id. 
Service  of,  on  owners  and  occupiers  of  land,  bow  to  be  effected,  8  & 

-  lot  c.  20,  a.  34,  U641. 
Fourteen  days1,  to  be  given  of  proceedings  before  justices  to  consent 

to  level  crossings  of  bridleways  and  footways,  8  &  9  Viet  o.  20,  s. 

59,  ii  673. 
Of  application  to  Board  of  Trade,  with  respect  to  screens  to  roads,  8 

&  9  Viet  c.  20,  s.  63,  ii  674. 
Ten  days',  to  be  given  to  railway  company  of  complaint  of  non-repair 

of  any  bridge,  fence,  gate,  &o ,  8  &  9  Viet  c.  20,  s.  65,  ii  675. 
Fourteen  days1,  to  be  given  of  intention  to  apply  to  Board  of  Trade 

to  modify  construction  of  certain  works,  8  &  9  Viet  o.  20,  s.  66,  ii 

675,  676. 
Service  of,  by  and  to  the  Board  of  Trade,  8  &  9  Viet  c.  20,  s.  67, 

U677. 
Twenty-four  hours',  of  intention  of  railway  company  to  inspect  mines, 

8  &  9  Viet  f.  20,  s.  83,  u  693. 
Precept  must  be  consistent  with,  398. 
Must  appear  upon  face  of  inquisition,  412. 
Irregular  address  of,  429. 

NURSERY  GROUND.    See  Garden. 
NUISANCE. 

When  railroad  company  liable  to  be  proceeded  against  as  for,  and 
when  not,  ii  653. 

What  adjudged  to  be,  ii  909. 

0. 

OATH. 
May  be  administered  by  arbitrators,  8  &  9  Viet  o.  16,  s.  132,  304 ;  8 

&9  Victc.  20,s.  133,  ii  8 11. 
Includes  affirmation  or  declaration,  8  &  9  Viet  o.  16,  s.  3, 1 16 ;  8  & 

9  Viet  o.  18,  s.  3,  319  ;  8  &  9  Viet.  o.  20,  s.  3,  604. 
Reference  to  the  statute  making  affirmation  or  declaration  equivalent 

to,  11 7. 

See  Perjury. 
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OBSTRUCTION. 

Of  engines,  when  a  misdemeanor,  3  &  4  Viet.  c.  97,  s."  15,  19. 

Indictment  of  party  for,  19,  ii  867,  868. 

Penalty  for,  in  construction  of  railway,  8  &  9  Viet  c  20,  s  24,  632. 

Penalty  for  obstructing  railway  officer  or  agent,  3  &  4  Viet.  c.   97,  s. 

16,21. 

Penalty  for  obstructing  engines  or  trains,  5  &  6  Viet,  c,  55.  s.  17, 35,  37. 
OFFICERS  OF  COMPANY. 
Intrusted  with  custody  or  control  o'f  money  to  give   security,  8  &  9 

Viet  c.  16,  s.  109,  290. 
Case  as  to  security  to  account,  id. 
When  required  by  directors,  to  account  for  all  monies  received,  and  to 

pay  balance,  8  &  9  Viet.  c.  16,  s.  1 10,  291,  292. 
Failing  to  account  or  to  deliver  up  papers,  &c.  may  be  summoned  by 

justice,  8  &  9  Viet,  c,  16.  s.  Ill,  292. 
May  be  ordered  by  justices  to  pay  balance,  id. 
Failing  to  pay  balance,  may  be  imprisoned,  id. 
Refusing  to  account  or  deliver  up  documents,  &c.  may  be  imprisoned, 

until  compliance,  8  &  9  Viet.  c.  16,  s.  112,  292. 
About  to  abscond  may  be  brought  by  warrant  without  summons  before 

justice,  8  &  9  Viet.  c.  16,  s.  113,  293. 
How  to  be  dealt  with  when  brought  before  justice,  id. 
Sureties  of,  not  to  be  discharged  by  proceedings  against,  8  &  9  Viet. 

c.  16,  s.  114,  id. 
Company  may  make  by-laws  for  regulation  of  conduct  of,  8  &  9  Viet. 

c.  16,  s.  124,  299. 
Copy  of  by-laws  to  be  given  to,  id. 
OFFICERS  OF  RAILWAY. 

May  detain  things  conveyed  on  railway   when  any  difference   as  to 

weight,  8  &  9  Viet.  c.  20.  s.  101,  ii  779. 
To  be  liable  for  wrongful  detention  of  goods,  8   &  9  Viet.  c.    20,  B. 

102.  id. 

May  detain  passengers  practising  frauds  on  railway,  8  &  9  Viet.  c.  20. 
s.  104,  ii  780. 

Or  any  of  their  family  or  representatives  refusingto  deliver  up  to  rail- 
way company  any  building,  &c.  or   any   books,  &c.    may  be  com- 
pelled by  order  of  justice,  8  &  9  Viet.  c.  20,  s.  106,  ii  780,  781. 
See  Special  Constable. 
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OMISSION. 

M  ;iy  bo  aiueinli-'l  in   parliamentary  plan,  8  Jb   9   Viet.    c.   20,   i.    7. 

(ill 
<M'iutrn->t.s  in  lands  purchased,  8   &  9    Viet.    o.    18,  M.   124 — 126, 

545—547. 

QPBNINQ8  IN    I.KlxiKSORFLA.NVi: 

eal  of  provisions  in  railway  acts   empowering  justices   to  decide 
u tea  respecting  the  proper  places  for,  3  &  4  Viet.  o.  97,  a.  18, 

Disputes  respecting,  to  be  decided  by  Board  of  Trade,  3  &  4  Viet  c. 

97,s.   19,23. 

Powers  of  making  branch  communication  with  railways,  and  of  enter- 
•ij tin-in    with   lucouiotive  engines,  to  be  regulated   by   the 

Board  of  Trade,  5  &  6  Viet,  c  55,  s.  12,  32. 

OPTION. 

To  purchase  railways,  made  in  and  after  session  1844,  7  &  8  Viet 

c.  85,  88.  2,  3,  41.     &••   L'fds  of  Treasury. 
Future  consideration  of  policy  of,  reserved  to  parliament,  7  &  8  Viet. 

c.  85,  s.  4,  42. 

Of  having  compensation  assessed,  8  &  9  Viet.  c.  18,  s.  68,  428. 
Of  compelling  company  to  purchase  lands  required  for  spoil  banks, 

8  &  9  Viet.  c.  20,  s.  42,  ii  644. 
To  purchase  superfluous  lands,  reserved  to  owner  of  adjoining  lands, 

8  &  9  Viet,  c   18,  s.  128,  547,  548. 

ORCHARD.     See  Garden. 
ORDERS.     See  By-Laws. 

ORNAMENTAL  GROUNDS. 

When  not  to  be  interfered  with  by  company,  8  &  9  Viet.    c.  20,  s. 
32,  ii  638,  639. 

OYKllSEERSOFPOOR. 
To  direct  application  of  penalty  for  obstructing  supply  of  gas  or  water 

8  &  9  Viet.  o.  20,  s.  23,  632. 
Annual  account  of  receipts  and  expenditure  in  respect  of  railways  to 

be  annually  transmitted  to,  8  &  9  Viet  o.  20,  s.  107,  ii  781. 

See  Poor's  Rate. 
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OWNER. 

Party  in  possession  when  to  be   deemed,  8  &  9  Viet.  c.  18,  s.    79, 

488. 

Of  proprietor,  when  not  legal  terms,  321,  n.  (/). 
Meaning  of  word,  8  &  9  Yict.  c.  20,  s.  3,  320  ;  c.  20,  s.  3,  605. 

P. 
PADDOCK.     See  Garden. 

PARLIAMENTARY  AGENTS. 

Bills  of  costs  of,  respecting  private  Mils,  may  be  taxed,  ii  1031. 

PARTIES. 

To  suits  in  equity  by  shareholders  in  railway  companies,  ii  949,  95 1. 

Misjoinder  of,  ii  952. 

Joinder  of,  in  actions  for  dividends,  296. 

Who  should  be,  in  assessing  damages,  446. 

PARTNERS. 

Persons  subscribing  to  obtain  an  act  of  parliament  are  not,  ii  99 1 , 992 
Prior  contract  not  affected  by  subsequent  partnership,  id. 
Suit  between,  without  winding  up  affairs  of  concern,  ii  952. 

PASSENGERS. 

Tax  payable  in  respect  of,  45,  46. 

To  be  conveyed  on  railway,  8  &  9  Yict.  c.  20,  s.  86,  ii  694. 

Liable  to  penalty  for  practising  frauds  on  railway  company,  8  &  9 

Viet.  c.  20,  s.  103,ii  780. 

May  be  detained  by  officers  of  railway,  8  &  9  Viet,  c.  20,  s.  104,  id. 
Offending  against  by-laws,  liable  to  penalty,  8  &  9  Viet.  c.  20,  s,  109, 

ii  795,  796. 

Action  by,  for  non-conveyance  of,  ii  723,  724. 
For  loss  of  luggage  of,  ii  727,  730. 
For  illegal  arrest,  ii  730,  731. 
Illegal  arrest  of,  under  a  by-law  229,  230. 
Actions  by  against  railway  companies  for  injuries  to,  ii  733. 

See  Action ;  Cheap  Trains  ;  Fares ;  Luggage. 
PASSENGER  RAILWAY. 

What  is  not  to  be  deemed,  5  &  6  Viet.  55,  s.  12,  32. 


1ND 

PENALTY  RAILWAY-<»nrf*K«ii 

To  extend  to  railways  under  act  of  parliament  <1<  ri ,  ng  one  third  or 
more  of  gross  annual  revenue  from  conveyance  of  passengers  bj 
iiiicul  power,  7  &  8  Viet.  o.  85,  s.  25. 

PAYMENT 

Of  money  by  directors'  cheque,  503. 
See  entry  upon  Lands  ;  Purchase. 

t  of,  df  land  damages,  4r  —169. 
:n  net  income,  100. 

Of  subscription,  must  be  made  in  money,  204. 
Right  of  creditors  to  compel,  of  stock, 
Right  acquired  by,  of  laud  damages,  467 — 469. 

PENALTY. 

On  railway  companies,  for  neglecting  to  convey  mails  according  to  re- 
gulation of  postmaster-general,  1  &  2  Viet.  c.  96,  s.  12,  8. 

Payment  of  or  liability  to,  not  to  affect  bond  given  by  railway  com- 
pany, id. 

Imposed  by  post-office  acts,  how  recoverable,  1  &  2  Viet.  c.  98,  8.  19, 
12. 

For  obstructing  inspector  of  railways  in   execution  of  his  duty,  10/., 
3  &  4  Viet.  c.  97,  s.  6,  16. 

Such  penalty  to  be  returned  to  next  court  of  quarter  sessions,  id. 

Not  exceeding  10/.  may  be  imposed  on  servants  of  railway  guilty  of 
misconduct,  3  &  4  Viet.  c.  97,  s.  13,  18,  19. 

Not  exceeding  51.    for   obstructing  officer  of  railway  in  execution  of 
duty,  or  for  trespassing  upon  railway,  3  &  4  Viet.  c.  97,  s.  16,  21. 

Of  20/.  for  every  day  during  which  railway  shall  be  opened  without 
notice  to  Board  of  Trade,  5  &  6  Viet  c.  55,  s.  5,  26. 
How  recoverable,  id. 

Of  20/.  a  day  for  opening  railway  contrary  to  order  of  Board  of  Trade, 

5  &  6  Viet  c.  55,  s.  6,  26,  27. 

How  recoverable,  27. 
Of  51.  for  omitting  to  give  notice  of  accidents  to  Board  of  Trade,  5  &> 

6  Viet.  c.  55,  s.  7,  id. 
How  recoverable,  id. 
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For  not  making  returns  ordered  by  Board  of  Trade,  of  accidents,  5  & 

6  Viet.  c.  55,  s.  8,  27,  28. 
For  disobeying  order  of  Board  of  Trade,  as  to  connecting  railways,  5 

6  6  Viet,  c.55,  s.  11,  31. 

On  servants  employed  on  railways,  for  misconduct,  3  &  4  Viet.  c.  97, 

s,  13,  17 ;  5  &  6  Viet.  c.  55,  s.  17,  36,  37. 
Of  20£  a  day  for  not  providing  cheap  trains,  7  &  8  Viet.   c.  85,  s.  7, 

45. 
On  railway  companies  for  not  keeping  gates  at  level  crossing  closed, 

29. 

How  recoverable  and  applicable,  id. 
On  railway  companies  for  issuing  loan  notes  after  9th  August,  1844, 

7  &  8  Viet.  c.  85,  s.  19,  57. 

On  company  for  constructing  railway  on  unauthorized  gauge,  9  &  10 

Viet.  c.  57,  s.  6,  65. 

How  to  be  recovered,  9  &  10  Viet.  c.  57,  s.  8,  65, 
On  book  keeper  for  refusing  inspection  of  account  books,  8  &  9  Viet. 

c.  16,  s.  119,294. 
For  breach  of  by-laws,  may  be  imposed  on  officers  of  company,  8  &  9 

Viet.  c.  16,s.  125,  S02. 

Imposed  by  by-laws,   to   be  subject  to  mitigation  by  justice,  8  &  9 

Viet.  c.  16,  s.  126,  id. 
On  company  for  not  depositing  copy  of  special  act  with  clerk  of  the 

peace,   8  &  9  Viet.  c.  16,  s.  162,  315-    8  &  9  Viet.  c.  18,  s.  151, 

563  ;'  8  &  9  Viet,  c.  20,  s.  163,  819. 

On  clerk  of  the  peace  for  not  allowing  inspection  of  special  act,  315. 
On  sheriff  making  default,  8  &  9  Viet.  c.  18,  s.  44,  402. 
On  jury  for  not  acting,  id. 
On  witnesses  for  not  appearing,  8  &  9  Viet.  c.  16,  s.  155,  312 ;  8  & 

9  Viet.  c.  18,  s.  45.  403  ;  8  &  9  Viet.  c.  20,  s.  153,  ii  817. 
On  promoters  of  undertaking  for  entering  upon  lands  without  consent, 

before  payment  of  purchase  money,  8  &  9  Viet  c.  18,  s.  89,  515." 
Cases  on  last  section,  516,  517. 
Maybe  summarily  recovered  before  two  justices,  8  &  9  Viet.  c.  18,  8. 

136,  552,  553.     See  Distress. 
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To  be  sued  for  within  BIX  months,  8  &  9  Viet.  e.  16,  •.  153,  312;  8 
&  9  Viet  o.  18,  s.  142,  555 ;  8  &  9  Viet.  o.  20,  a.  151,  U  817. 

On  witnesses  for  making  default  in  obeying  summons  of  justice,  8  & 
9  Viet.  o.  18,  s.  143,  555. 

Appeal  may  be  made  to  quarter  sessions  against  conviction  for,  8  &  9 
Vi.-t.  c.  16,  s.  159.  313;  8  &  9  Viet  o.  18,  s.  146,  557  ;  8  &9 
Viet  c.  20  s.  157,  ii  818. 

On  clerks  of  peace,  parish  clerks  and  postmasters,  for  not  allowing  in- 
spection of  plans  and  corrections  thereof,  8  &  9  Viet  o.  20,  s.  9, 
612. 

On  railway  company  for  obstructing  supply  of  gas  or  water,  849 

Viet  o.  20,  s.  23,  632. 

For  obstructing  construction  of  railway,  8  &  9  Viet  e.  20,  s.  24,  id. 
On  railway  company  for  not  keeping  gates  closed  across  roads  at  level 

crossings,  8  &  9  Viet  c.  20,  s.  47,  ii  665. 
For  not  substituting  sufficient  road  before  interfering  with  others,  8  & 

9  Viet  e.  20,  s.  54,  ii  670. 
On  railway  company  for  not  restoring  road  within  prescribed  period,  8 

&  9  Viet,  c  20,  s.  57,  id. 
On  railway  company  for  not  repairing  roads  used  by  them,  8  &  9  Viet. 

e.  20,  s  58,  ii  672. 
For  refusing  to  construct  screens  for  roads  when  required  by  Board  of 

Trade,  8  &  9  Viet  c,  20,  s.  64,  ii  675. 
For  omitting  to  fasten  gates,  8  &  9  Viet  o.  20,  s.  75,  ii  690. 
On  mine  owners,  for  refusal  to  allow  inspection  of  mines   by  railway 

company,  8  &  9  Viet.  c.  20,  s.  84,  ii  694. 
For  defacing  or  destroying  board  or  milestones,  8  &  9  Viet.  c.  20,  s. 

95,  ii  777. 

For  not  giving  account  of  lading,  8  &  9  Viet.  c.  20,  s.  99,  ii  778. 
On  passengers  practising  frauds  on  the  company,  8  &  9  Viet.  c.  20, 

s.  103,  ii780. 

For  bringing  dangerous  goods  on  railway,  8&  9  Viet.  c.  20,  s.  105,  id. 
On  railway  company  for  not  transmiting  annual  account  of  receipts  and 

expenditure  of  funds  to  clerk  of  peace,  8  &  9  Viet  o.  20,  s.  107. 

U782. 
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For  offending  against  by-laws,  may  be  imposed,  8  &  9  Viet.  c.  20,  s. 
109,  ii  795. 

For  using  engines  not  consuming  their  smoke,   8  &  9  Viet.  c.   20,  s. 
114,  ii803. 

For  using  improper  carriages,  8  &  9  Viet,  c.  20,  s.  119,  ii  805. 

Application  of,  8  &  9  Viet.  c.  16,  a  152,  311  ;  8  &  9  Viet.  c.  18,  s. 
139,  554 ;  8  &  9  Viet.  c.  20,  s.  150,  ii  816. 

For  offences  -within  metropolitan  police  district  recoverable  by  dis- 
tress and  sale,  558 — 561. 

Forms  of  information  and  conviction  for  recovery  of,  ii  1051,  1052. 

For  acting  before  registration  ii  965. 

For  delaying  registration,  ii  967. 

Kelief  from  penalty  by  the  appointment  of  a  solicitor,  ii  969. 

For  not  returning  any  alterations  in   particulars  required  to  be  regis 
tered,   ii  968. 

On  promoters  issuing  any  prospectus,    &c.  containing  statement  at  va- 
riance with  particulars  before  returned,  id. 

For  false  use  of  names,  ii  976. 

How  recoverable  on  joint  stock  companies  registration  act,  id. 
See  Distress ;  Justices  ;  Metropolitan  Police  District. 

Bight  of  legislature  to  inflict,  104. 

PERFORMANCE. 

When  party  entitled  to  specific  of  contract,  ii  943. 

PERJURY. 

False  swearers  punishable  for,  8  &  9  Viet.  c.   18,  s,  149,  561;    8  &  9 
Viet.  c.  20,  s.  160,818, 

PETITION. 

Application  for  compensation  to  be  by,  8  &  9  Viet.  c.  1 8,  s,  78,  486. 
What  may  be  stated  in,  493. 

For  investment  of  money,  on  whom  to  be  served,  473. 
See  Costs  ;  Purchase  Money. 

PLAINTIFF. 

To  what  privileges  entitled  under  railway  acts,  8  &  9  Viet.  c.   18,  s. 
43,  402. 
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PLANS. 

Of  all  alteration*  to  bo  deposited  with  clerk*  of  peace,  &a  8  &  9  Viet. 

a  20,8.  8,611. 
May  be  inspected  and  copied  bj  parties  interested,  8  4.  9  Viet*  a 

20,1.9,612. 

Copies  of,  when  to  be  evidence,  8  &  9  Viet  a  20,  a.  10,  id, 
Deposited  under  standing  orders,  when  not  regarded  in  construction  of 

special  act,  014. 
What  deviations  from  allowable,  G17. 

Sec  Error*. 

PLANTATION.     See  Garden. 
PLANTED  WALK.     Bee  Garden. 

PLEA. 

What  allowed  and  disallowed  in  answer  to  action  for  calls,  186. 
To  the  jurisdiction  in  action  for  colls,  190. 
Several  decisions  as  to,  in  action  for  calls,  id. 
By  infants,  175,  193,  197. 
See  Demurrer. 

PLEADING. 

Of  a  statute,  174. 

Not  to  be  objected  to,  by  special  demurrer,  188. 
May  be  amended,  when,  id. 
See  Action  ;  Declaration. 

POLICE  FORCE. 

To  be  conveyed  by  railway  companies,  5  &  6  Viet.  c.  55,  s.  20,  38. 

At  what  fares,  7  &  8  Viet  c.  85,  s.  12, 51. 

In  what  carriages,  id.  • 

POLICE  REGULATIONS. 

Respecting  persons  employed  on  railways,  3  &  4  Viet  c.  97,  ss.  1 3 — 16, 
17—21—  22;  5  &  6  Viet  c.  55,  SB.  17,  18,  36,  37. 
"See  Servant*. 

POOR'S  RATE. 

How  to  be  estimated  under  Parochial  Assessment  Act,  ii  782. 
How  railway  companies  are  to  be  assessed  to,  ii  782 — 792. 
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POOR'S  BATE— continued. 

What  deductions  are  to  be  allowed  in  rating  railways,  ii  785. 

Income  tax,  ii  789. 

Loss  on  branch  line  not  allowed,  ii  790. 

Assessment  to,  in  respect  of  branch  line  part  of  trunk  line,  ii  id. 

The  mileage  principle  not  correct  mode  of  assessing  to,  ii  792. 

To  be  made  good  by  undertaking,  in   respect  of  lands   taken   before 

separate  assessments,  8  &9  Viet.  c.  18,  s.  133.  550,  ii  782. 
Mandamus  to  compel  payment  of,  ii  864. 

See  Accounts. 

PORTER.     See  Servants, 

POSSESSION. 

Of  lands  authorized  to  be  taken  by  company,  how  to  be  obtained,  8  & 

9  Viet.  c.  18.  s.  91,  518. 
Of  any  station,  &c.  or  books,  &c.  may  be  obtained  by  order  of  justice 

from  officers  or  railway,  or  their   family   or  representatives,  8  &  9 

Viet.  c.  20,  s.  106,  780. 

POSTMASTER-GENERAL. 

Who  included  in  term  of,  13. 

May  by  twenty-eight  days'  notice  require  railway  companies  to  convey 

mails,  1&  2  Viet.  c.  98,  s.  1,  1. 
May  require  carriage  to  be  applied  exclusively  to  conveyance  of  mails 

1  &  2  Viet.  c.  98,  s.  2,  3. 
May  require  railway  companies  to  provide  separate  carriages  for  sorting 

letters,  1  &  2  Viet.  c.  98,  s.  3,  id. 
May  direct  mails  to  be  carried  on  railway  in  mail  coaches,  in  lieu  of 

company's  carriages,  1  &  2  Viet.  c.  98,  s.  4,  4. 
Agreement  between,  and  railway  companies  as  to  remuneration  may 

be  altered,  1  &  2  Viet.  c.  98,  s.  7,  5 
May  terminate  services  of  railway  companies  on  notice,  1  &  2  Viet.  e. 

89,  s.  8,  6. 

Or  without  notice,  subject  Jx>  certain  conditions,   1  &  2  Viet.  e.  98, 
s.  9.  7. 
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BtfSTMASTER-GENERAL— <xmtinutd. 

If  agreement  shall  be  terminated  without  nix  months'  notice,  compen- 
sation to  bo  made  to  company,  when,  1  &  2  Viet  c  98,  §.  9,  7. 
What  to  be  good  service  of  notices  by,  on  railway  companies,  1  &  2 

Viet  o.98,i.  15,  10. 

Difference*  between  railway  company  and  postmaster  general  to  bo 
settled  by  arbitration,  when,  1  &  2  Viet,  c  98,  s.  16, 1*3. 

See  Arbitration  ;  Railway   Companies. 
May  require  conveyance  of  mail  bags  without  guard,  13. 

POWERS. 

Given  to  a  corporation  by  implication,  95. 

Implication  of,  may  result  from  language  of  acts  or  application  to  the 

subject  matter,  96. 

Vested  in  President  and  Directors  of  Baltimore  &  Ohio  Railr.  Co.,  96. 
Test  of  existence  of,  may  be  found  in  the  inquiry  whether  the  same 

are  expressly  or  impliedly  granted,  id. 

To  regulate,  implies  power  to  prohibit  propelling  cars  through  cities,  99. 
When,  of  Railway  Companies,  to  take  land  are  at  an  end,  467. 
Of  Company  may  be  exercised  by  Lessees,  ii  799. 
Of  Arbitrators,  ii  808. 
PREEMPTION. 

Right  of,  given  to  owner  adjoining  superfluous  lands  to  be  sold,  8  &  9 

Viet  c.  18,s.  128,547. 

To  be  claimed  within  six  weeks,  8  &  9  Viet.  c.  18,  s  129,  548. 
Decision  under  analogous  provisions,  id. 

See  Superfluous  Lands. 

PRESIDENT. 

Right  of,  to  vote,  269. 
PRISON. 

Persons  obstructing  officers  of  railway,  or  trespassing  upon  it,  may  be 
»      committed  to,  3  &  4  Viet  e.  97,  s.  16,  21. 

Persons  employed  on  railways  guilty  of  misconduct  may  be  committed 

to,  5&6  Viet  c.55.  s.  17,36. 

Persons  may  be  committed  to,  for  non-payment  of  penalties,  when,  8 
Viet  c.  16,  s.  149,  310  ;  8  &  9  Viet  c.  20,  s.  147,  ii  815. 
See  Imprisonment ;  Justices. 
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PRIVATE  ACTS. 

Copies  of,  when  to  be  evidence,  ii  797. 
When  party  is  affected  by,  87. 
How  to  be  construed,  89. 

The  act  incorporating  the  Ohio  &c.  Railroad  Co.  is  a  private  act,  id. 
Subjecting  private  property  to  public  uses  to  be  strictly  construed,  93. 
Incorporation  of  Railroad,  99.  • 
S&e  Construction;  Mortgage. 

PRIVILEGED  COMMUNICATIONS. 

Returns  of  accidents  directed  by  Board  of  Trade  to  be,  and  not  evi- 
dence, 5  &  6  Viet.  c.  55,  s.  8,  27. 

PROBATE. 

Of  will  in  respect  of  shares,  165. 
Mandamus  to  company  to  register,  164, 
PROCEEDINGS. 

Cases  as  to  sufficient  signature  of,  by  directors,  275 — 278. 
See  Directors. 

PROCLAMATIONS  (ROYAL). 

When  to  be  evidence,  8  &  9  Viet.  c.  113,  s.  3,  ii  797. 

PROPERTY  (PRIVATE). 

Not  to  be  interfered  with  except  by  authority  of  parliament,  229. 
Protection  of  certain  kinds  of,  from  injury,  234. 

See  Compensation ;  Garden  ;  Injunction  ;  Lands. 
Trust,  281. 

Right  to  take  private,  440 — 468. 
By  what  right  private  taken,  440. 
PROPRIETORS.     See  Shareholders. 

PROSECUTIONS. 

Against  railway  companies  for  exceeding  their  powers  to  be  under  the 
sanction  of  Board  of  Trade,  and  within  one  year  after  offence,  7  & 
8  Viet.  c.  85,  s.  18,  55. 
See  Attorney-  General. 

PROSPECTUS. 

Contain  statement  of  objects  of  intended  company,  ii  992. 
The  effect  of  fraudulent  statements  in,  ii993,  1005. 
Penalty  for  issuing,  ii  966. 
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PROSPECTUS,— continued. 

Acquiescence  in  departure  from  tonm,  it  994 

PROVISIONAL  COMMITTEE. 

IB  not  liable  merely,  by  being  placed  on  lint  of,  ii  1014. 
Upon  what  principles  liable  to  expenses  of  forming  company,  ii  1015. 
To  tradesmen  for  work  done  or  goods  supplied,  ii  1017. 
The  effect  of  admission  by,  ii  1018. 
.When  liable  for  acts  of  managing  committee,  ii  1018. 
Authority  given  by,  must  bo  strictly  followed,  ii  1021. 
When  not  liable  in  respect  of  contracts  depending  on  their  being 

available  funds  of  company,  ii  1026. 
Action  against  one  of,  at  instance  of  others  of,  not  restrained  by  Court 

of  Chancery,  ii  1030. 

Plea  in  abatement  by,  for  non-joinder  of  co-contractors,  ii  1031. 
Actions  against  several  of,  for  same  demand,  not  stayed,  ii  1032. 
Staying  actions  against,  after  reference  to  wind  up  company,  ii  1 034. 
When  liable  as  oontributories  under  the  winding- up  acts,  ii  1035. 
Effect  of  attending  meetings  of  company  by,  ii  1037, 
Not  liable  as  contributory  by  conditional  acceptanceof  shares,  ii  1041. 

PROXY. 

May  be  appointed  by  deed  by  shareholder  entitled  to  vote,  8  &  9  Viet 

c.  16,  a  76,  258. 
By  corporation,  id. 
Form  of,  ii  729. 
Stamp  on,  258, 259. 
To  be  transmitted  to  secretary  before  meeting,  8  &  9  Viet  o.  16  s.  77 

259.  .     ' 

In  cabe  of  joint  shareholders,  first  named  may  vote  by,  8  &  9  Viet  c 

16,  s.  78,259. 

PUBLIC  ROADS. 

Right  of  Railways  to  use,  ii  609. 

PURCHASE. 

Of  railways  by  government,  7  &  8  Viet  o.  85,  s.  2—6  41, 42. 

See  Lords  of  the  Treasury. 
Of  lauds  by  agreement,  8  &  9  Viet.  c.  18,  &  6—15,  321,  326. 
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Of  lands  by  compulsion,  8  &  9  Viet.  c.  18,  a.  16 — 68,  328—429. 

Of  part  of  a  house,  8  &  9  Viet.  c.   18,  s.  92,  518. 

Of  intersected  lands,  8  &  9  Viet.  c.  18,  s.  83,  94,  521. 

Of  copyholds,  8  &  9  Viet.  c.  18,  ss.  95—98.     See  Copyholds. 

Of  common  lands,  8  &  9  Viet.  c.  18,  ss.  88—107,  525,  528. 
See  Common  Lands. 

Of  lands  in  mortgage,  8  &  9  Viet.  c.  18,  s.   108,  529—533. 

Of  lands  subject  to  leases,  8  &  9  Viet.  c.  18,  s.  119,  536. 

See  Compensation  /  Lands  ;  Lease  ;  Mortgage. 
PURCHASE  MONEY. 

Only  one  application  for  investment  of  necessary,  475. 

Amounting  to  200/.,  and  payable  to  persons  under  disability,  to  be 
deposited  in  bank,  8  &  9  Viet.  c.  18,  s.  69,  469,  470. 

May  be  applied  in  redemption  of  land  tax,  id. 

In  purchase  of  other  lands,  to  be  settled  to  same  uses  as  those  sold,  id. 

In  replacing  buildings  injured  by  works,  id. 

To  party  absolutely  entitled,  id. 

Decisions  as  to  application  of,  470 — 476. 

How  to  be  applied  and  invested  in  meantime,  8  &  9  Viet.  c.  18,  s.  70, 
474. 

Sums  exceeding  20/.,  and  under  200/.,  when  to  be  paid  to  trustees 
named  by  parties  entitled  to  rents,  8  &  9  Viet.  c.  18,  s.  71,  477. 

Not  exceeding  20Z.  to  be  paid  to  parties,  8  &  9  Viet.  c.  18,  s.  72,  478. 

All  sums  exceeding  20£  payable  under  contract  with  persons  not  ab- 
solutely entitled  to  be  paid  into  the  bank,  8  &  9  Viet.  c.  18,  s.  73, 
478,  479. 

Cases  under  last  section,  id. 

Part  of,  may  be  allotted  by  court  to  persons  having  partial  estates,  id. 

In  respect  of  leases  or  reversions,  may  be  applied  by  Court  Chancery 
8  &  9  Viet.  c.  18,  s.  74,  479,  480. 

Cases,  under  last  section,  480 — 482. 

Upon  deposit  of,  lands  to  be  conveyed  or  to  vest  on  execution  of  deed- 
poll,  8  &  9  Viet.  c.  18,  s.  75,  482. 

May  be  paid  into  bank  where  parties  refuse  to  convey,  or  do  not  show 
title,  or  cannot  be  found,  8  &  9  Viet,  c,  18,  s.  76,  484. 
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Whore  company  was  not  authorized  to  pay,  into  bank,  485. 
Upon  deposit  of,  when  lands  to  vc*t  in  company,  8  &  9  Viet  c.  18,  a. 

135,  486. 
Application  of,  may  be  ordered  by  court,  8  &  9  Viet  o.    18,  a.  78* 

To  be  paid  previous  to  entry  upon  lands,  except  to  survey,  8  &  9  Viet. 

o.  18,  B,  84,  50:J. 
Penalty  on  promoters  of  undertaking  for  entering  upon  lands  without 

consent  before  payment  of,  8  &  9   Viet.  o.  18,  a.  89,  515. 
Proviso  where  there  has  been  Luna  /fcfc  payment  to  wrong  party,  id. 

See  Costs;   Deed  Poll;  Lund*. 

PURCHAS1 

Of  shares  not  entitled  to  profits  or  to  vote  until  transfer  has  been  re- 
gistered, 8  A.  '.i  Viet  c.  10,  B.  15.  151. 

Liability  of,  to  indemnify  vendor  of  scrip  and  shares,  155,  15G. 
See  Covenants,  Title. 

Q- 
QUALIFICATION. 

Of  directors  to  company,  8  &  9  Viet,  c,  16,  s.  85,  262. 
Cases  on  construction  of  clause  in  statute  as  to,  263. 

-QUARRIES. 

When  not  to  be  worked  by  company,  8  &  9  Viet.  o.  20,  s,  32,  639. 

QUARTER  SESSIONS. 

Provisions  in  railway   acts  requiring  confirmation  of  by-laws,  &c.  by, 

repealed,  3  &  4  Viet  o.  97,  s.  10,  17. 
May  determine  offences  committed  by  servants   in  employ  of  railway, 

3  &  4  Viet  c,  97,  s.  14,  19. 

See  Appeal. 

QUEEN. 

Consent  of,  required  to  works  below  highwater  mark,  8  &  9  Viet  c. 

20,s.  17,030. 
By  whom  to  be  signified,  id. 
QUIT  RENTS.     See  Apportionment. 

QUO  WARRANT^. 

Of  proceedings  by,  ii  874. 
VOL.  ii.        72 
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QUORUM. 

What  number  of  shareholders  required  for  constituting,  8  &  9  Viet,  o 

16,  s.  72,  258. 
Directors  required  for  constituting,  8  &  9  Viet.  c.  16,  s.  92.  269. 

R. 
RAILWAY. 

General  definition  of  3. 

The  word  to  extend  to  all  railways  for  conveyance   of  passengers  in 

carriages  impelled  by  any  mechanical  power,  3  &  4  Viet.  c.  27,  s. 

21.   23,5  &  6.  Viet.  c.  55,  s.  21,  39. 
What  is  not  to  be  deemed  a  passenger  railway  ,  5   &  6   Viet.  c.  55, 

s.  12.  32. 
Inspection   of,   before  opening  for  conveyance  of  passengers,  5  &  6 

Viet.  c.  55,  ss.  4 — 6,  25, 26,     See  Inspection. 
Mandamus  to  reinstate,  ii  843. 
To  complete  line  of,  ii  846 — 850. 

Constructed  under  acts  passed  after  8th  May,  1845. 
The  Railways  Clauses  Consolidation  Act  to  apply  to,  8  &  9  Viet.  c. 

20,  s.  1,  580. 
Construction  of,  to  be  subject  to,  and  to  Lands  Clauses  Consolidation 

Act,  8  &  9  Viet,  c.  20,  s.  6,  607. 
Not  to  be  proceeded  with  until  plans  have  been  deposited,  8  &  9  Viet. 

c.  20,  s.  8,  611. 
Closing  of,  not  to  be  authenticated  by  by-laws,  8  &  9  Viet.  c.  20,  s. 

108,  ii  795. 
Act  to  restrict  the  sale  and  lease  of,  8  &  9  Viet.  c.  96,  ii  821. 

RAILWAY  COMPANIES. 

On  notice  from  postmaster-general  to  convey  mails,  1  &  2  Viet.  c.  98, 
s.  1,  I. 

Not  to  be  required  to  exceed  maximum  rate  of  speed  prescribed  by 
directors  for  first  class  trains,  2. 

May  be  required  to  convey  mails  at  any  speed  not  exceeding  twenty- 
seven  miles  in  the  hour,  7  &  8  Viet.  c.  85,  s.  1 1,  50. 

May  be  required  to  provide  separate  carriage  for  sorting  of  letters,  1 
&  2  Viet.  c.  98,  s.  3,  3. 

To  be  subject  to  direction  of  post-office  respecting  conveyance  of  mails, 
1  &  2  Viet.  c.  98,  s.  5,  4. 
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Remuneration   of,    for    conveyance  of  mail*.    I  A  2  Viet.     e.  98, 

•.6,5. 

Agreement  for  remuneration  of  may  be  altered,  1  &2  Viet  e.  98,  §,  7,  5. 
Compensation  to,  when  agreement*  are  determined  by  postmaster  gea- 

eral  without  notice,  1  &  2  Viet  e.  98,  s.  9,  7. 
Not  competent  to  make  by-laws  repugnant  to  provisions  of  act  for 

conveying  mails,  I  &  2  Viet  e.  98,  s.  11,7. 

May  be  required  by  postmaster  general  to  give  security  by  bond,  1  & 
2  Viet  o  98,s.  13,9. 

Lesees  of,  not  being  a  body  corporate  or  company,  not  to  bo  required 

to  give  security  above  1000/.,  1  &,  2  Viet  c.  98, s.  14,  10. 
What  to  be  good  service*  of  notice  on,  by  postmaster  general,  I  &  2 
c.  98,  s.  15,  10. 

Differences  between,  and  postmaster  general,  may  be  settled  by  arbi- 
tration, when,  1  &  2  Viet.  c.  98,  s.  16,  10  ;  s  9,  7. 

May  refer  contracts  which  have  existed  a  certain  time  to  arbitrators 
1  &  2  Viet  c.  98,s.  17,  11. 

Legal  proceedings  may  bo  instituted  against,  7  &  8  Viet.  c.  85  ss.  17, 

18, 
May  employ  locomotive  power  and  convey  passengers  and  goods, 

8  &  9  Viet  c.  20,  B  86,  ii  694. 
May  take  tolls  not  exceeding  prescribed  amount,  id. 
Not  oompcllablo  to  act  as  carriers,  id. 
May  contract  with  other  companies  for  the  conveyance  of  engines  and 

carriages  of  any  other  company,  8  &  9  Viet,  o,  20  s.  87,  ii  695. 
May  contract  for  division  or  appointment  of  the  tolls  to  be  taken  up- 
on respective  railways,  id. 
Gases  on  the  construction  of  this  section,  ii  696. 
Agreement  to  delegate  all  their  powers  illegal,  id. 
Such  contracts  not  to  affect  persons  not  parties  thereto,  8  &  9  Viet  o. 

20,  s.  88,  ii  702. 
Not  to  be  liable  to  greater  extent  than  common  carriers,   8  &  9  Viet 

c.  20,  s.  89,  ii  703.     See  Carriers. 
Cannot  take  greater-amount  of  toll  than  authorized  by  act,  8  &  9 

Viet  c.  20,  s.  92,  ii  774. 
Construction  of  agreement  between  two  companies  for  use  of  railway, 

U775. 
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Subject  to  provisions  of  special  act,  may  vary  tolls,  8  &  9  Viet.  c.  20, 

s.  90,  ii  758. 

But  tolls  to  be  charged  equally  under  like  circumstances,"  ii  759. 
Right  of,  to  the  use  of  public  roads,  ii  669. 

Liability  of,  as  common  carriers,  how  limited,  and  when  ended,  ii  724. 
Of  evidence  in  suits  by  and  against,  and  their  agents,  ii  741. 
Right  of,  to  lands  at  terminni  of  road,  99. 
Powers  of,  100. 

Subject  to  general  police  regulations,  104. 
Cannot  be  compelled  to  pay  commissioners,  426. 
For  what  acts,  liable  to  be  assessed  for,  447. 
When  powers  of,  to  take  lands  are  at  an  end,  467,  539. 
Power  to  take  materials  from  lands  contiguous  to  road,  ii  645. 
When  liable  to  be  proceeded  against  as  a  nuisance,  and  when  not,  ii  653. 
Crossing  highway,  ii  660. 
May  make  certain  regulations  for  the  use  of  the  railway,  8  &  9  Viet. 

c.  20,  s.  108,  ii  795. 
Not  authorized   to  close  the  railway  except  for  repairs   or  sufficient 

cause,  id. 
May  make  by  laws  for  regulation  of,  8  &  9  Viet.  c.  20,    s.   109,  795 

796. 

When  liable  for  their  servant's  acts,  ii  713,  714. 
May  by  special  contract  limit  their  liability  as  carriers,  ii  717,  718. 

See   Action;      Arbitration;    Attorney     General;     Postmaster 
General  ;    Royal  Arms  ;  Security  •  Tolls. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Applicable  to  railways  authorized  to-  be  constructed   after  8th  May, 

1845,  580. 

Interpretation  of  words  used  in,  603 — 606. 
Short  title  of  act,  606. 
Partial  incorporation  of  with  other  acts,  id. 
Observations  on  utility  of  this  act,  621,  623. 

See  Contents,  pp.  xxii,  xxiii,  vol.  1 ;    iii — vii,  vol.  2. 

RATING  OF  RAILWAYS.     See  Poor's  Rate,  ii  788. 
Principle  of,  ii  794. 
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REAL  ESTATE.     See  Ettate,  119. 

RECEIPT. 

Of  party  in  whose  name  share  stands  to  be  good  discharge,  8  &  9 
Viet.  o.  16,8.  20,  172. 

RECK!\  KB 

Arrears  of  interest  on  loans  when  to  be  enforced  by  appointment  of,  8 

&9  Vict.0.  16,s.  53,236. 

Of  principal  and  interest,  when  to  be  enforced  by  appoiutoicutof,  id. 
Appointment  of,  237. 
Removal  of,  239. 

Case  as  to  the  appointment  of,  222,  223 . 
To  be  appointed  by  tw.o  justices,  8  &  9  Viet  o.  10,  s.  54,  237. 

RECITAL. 

To  be  contained  in  bill  providing  guarantee  or  purchase  money  in 
exercise  of  option,  7  &  8  Viet.  o.  86,  s.  4,  42. 

RKCOGNIZANCE. 

To  be  entered  into  by  appellant,  8  &  9  Viet  o.  16,  s.  159,  313;  8  & 
9  Viet  e.  18,  s.  14G,  557;  8  &  9  Viet  c.20,s.  157,  ii  818. 

RECOVERY. 

Of  forfeitures,  penalties  and  costs  prescribed,  8  &  9  Viet  c.  18,  ss. 
136—139,  552,553. 

Of  damages,  costs,  or  expenses  otherwise  provided  for  under  Com- 
panies Clauses  Act,  to  be  distress  warrant  of  two  justices,  8  &  9 
Viet  e.  16,s.  142,307. 

By  distress  against  treasurer  if  sufficient  goods  of  company  not  found, 
8  &  9  Viet  o.  16,  s.  143,  308. 

Of  compensation,  expenses,  charges,  damages,  or  other  matter  re- 
ferred to  determination  of  one  or  more  justices,  8  &  9  Viet,  c,  16,  s. 
144—151,  309—312. 

The  like  provisions  in  Lands  Clauses  Act,  8  &  9  Viet.  c.  20,  ss.  136— 
142,  ii  552,  555. 

The  like  provisions  in  Railways  Clauses  Act,  £  &  9  Viet  e.  20,  M. 

142—149,  ii  815,  816. 
Of  penalty  or  forfeiture  imposed  by  act  or  by  any  by-law  in  pursuance 

thereof  not  otherwise  provided  for  under  Companies  Clauses  Act,  8 

&9  Viet  o.  16,8.  147,309. 
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RECOVERY— continued. 

Party  to  be  summoned  before  justice,  309. 
By  distress,  when  8  &  9  Viet.  c.  16.  s.  148,  310. 
Of  penalties  under  Joint  Stock  Registration  Act,  ii  976. 
Sec  Distress  ;  Metropolitan  Police  District  •    Penalty. 

REGISTER.     See  Books  of  Company. 

REGISTRATION. 

Of  railway  companies  under  act  for  registration  of  joint  stock  com- 
panies, ii  962. 

Office  for,  where  situate,  ii  964, 

Registers  at  office  of.  may  be  searched,  id. 

Companies  liable  to  penalties  for  acting  before,  ii965. 

Penalty  for  delaying,  ii  967. 

Relief  from,  by  appointing  an  attorney,  ii  969. 

Of  alteration  of  particulars  required  to  be  registered,  ii  966. 

Penalty  on  promoters  issuing  before  complete,  any  prospectus  at  vari- 
ance with  particulars  registered,  id. 

What  acts  are  authorized  by  provisional,  ii  969, 

Certificate  of  complete,  how  it  may  be  obtained,  ii  971. 

What  is  authorized  by  certificate  of  complete,  id. 

Restriction  as  to  disposal  of  shares  before  complete,  ii  975. 

Last  provisions  does  not  apply  to  railway  companies,  ii  976, 

Of  companies  formed  for  objects  to  be  affected  abroad,  id. 

Fees  payable  for,  ii  679.         See  Certificate. 

REGULATIONS.     See  By-Laws. 

REIMBURSEMENT. 

Of  shareholders  who  have  paid  more  than  due  from  them  on  an  exe- 
cution, 8  &*9  Viet.  c.  16,  s.  37,228. 

REMOVAL. 

Of  officers  of  railway  from  station,  &c  .  of  company,  8  &  9  Viet.  c.  20, 

s.  106,  ii  780.         See  Possession. 
RENT-CHARGE. 

Payable  by   undertaking,  may  be  reserved  to  absolute  owners,  8  &  9 

Viet.  c.  18,  s.  10,  326. 
May  be  recovered  by  action  of  debt  or  by  distress,  8  &  9  Viet.  c.  18, 

s   ][,id. 
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RENT  CHARGE,  continual 
Release  of  land*  from,  8  &  9  Viot  &  18,  •.  1 15,  534. 
Part  of  land*  subject  to,  may  b«  releaaod  from,  8  &  9  Viot.  o.  18,  •. 

110,534. 

Apportionment  of,  bow  to  bo  settled,  id. 
When  to  bo  extinguished,  8  A  9  Viot.  o.  18,  •.  117,  503. 
When  to  continue  on  lands  not  taken,  8  &  9  Viet.  o.  18,  s.  1 18,  id. 
Memorandum  of  promoters  to  be  affixed  to  release  from,  id. 
Form  of  conveyance  in  consideration  of,  ii  1049. 
See  Apportionment. 

REPAIRS. 

Of  bridges  and  works  connected  therewith  to  be  at  company's  expense, 

8  &  9  Viet  a  20,  s.  46,  ii  647. 
Of  roads  used  by  railway  companies  to  be  done  by  them,  8  &  9  Viet 

c.  20.  a.  58,  ii  672. 
Of  bridges,  fences,  approaches,  gates  or  other  works  executed  by  rail* 

way,  may  be  ordered  by  two  justices,  8  &  9  Viet  c.  20,  s.  65,  675. 
Of  accommodation  works  to  be  done  by  company,  8  &  9  Viet,  a   20, 

s.  68,  677. 

Mandamus  to  do,  ii  844. 
Liability  of  company  to  repair  works,  ii  663. 
When  navigation  not  liable  to,  ii  664. 
Common  law  obligation  to  do,  id. 

See  Accommodation  Works  ;  Fences. 

REPEAL. 

Of  provisions  in  railway  acts  requiring  confirmation  of  by-laws,  &o. 

by  justice  &c.,  3  &  4  Viet  c.  97,  s.  10,  17. 
Empowering  two  justices  to  decide   disputes  respecting  the  proper 

places  for  opening  in  the  ledges  or  flanches  of  railways,  3  &  4  Viet 

c.  97,  s.  18,  22. 
Limiting  the  weight  to  be  borne  at  one  time  in  any  carriage  to  four 

tons,  5  &  6  Viet,  c  55,  s.  16, 36. 

RIVERS. 

Course  of,  may  be  altered  for  necessary  purposes  of  railway  works,  8 

&  9  Viet  c.  20,  s.  16,  623. 
Navigable,  included  in  last  section,  624. 
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ROAD  (PRIVATE). 

Within  certain  distance  of  railway  may  be  used  before  completion  of 

railway,  8  &  9  Viet  c.  20,  s.  30,  ii  637. 
Avenue  planted,  or  ornamental  road,  or  approach  to  mansion  house, 

excepted,  id. 

Railway  company  to  give  three  weeks  notice  before  use  of;  id. 
Owners  and  occupiers  of,  may  by  notice  object  that  other  roads  should 

be  taken,  8  &  9  Viet.  c.  20,  s.  31,  ii  638. 
Proceedings  in  case  of  such  objection,  id. 

ROADS. 

Existing  inclination  of,  crossed  or   diverted,  need  not  be  improved, 

when,  8  &  9  Viet.  c.  20,  s.  52,  ii  668. 
Before  interfered  with,  others  to  be  substituted,   8  &  9  Viet.  c.  20,  s, 

53,  id. 

No  action  lies  for  interfering  with,  unless  special  damage,  ii  669. 
Indictment  of  railway  company  for  obstructing,  id. 
Penalty  for  not  substituting,  before  interfering  with  existing,  8  &  9 

Viet.  o.  20,  s.  54,  ii  670. 
Action  lies,  by  party  suffering  damage  from  interruption  of,  8   &  9 

Viet.  c.  20,  s.  55,  id. 
When  interfered  with,  within  what  period  to  be  restored,  8  &  9  Viet. 

c.  20,s.56,ii671. 

Penalty  for  not  restoring,  8  &  9  Viet.  c.  20,  s.  57,  id. 
Used  by  railway  companies  to  be  repaired  by  them,  8  &  9  Viet.  c.  20, 

s.  58,  ii  672. 
Lands  may  be  purchased  for  making,  8  &  9  Viet. 'c.  20,  s,  45.  ii  646. 

See  Footways  ;  Gates ;  Highways ;  Level  Crossings. 

ROYAL  ARMS. 

To  be  painted  on  engines  and  carriages  provided  for  service  of  post- 
office,  1  &  2  Viet.  c.  98,  s.  10,  7. 
RULES.     See  By-Laws. 

S. 
SALE. 

Act  to  restrict  power  to  sell  railways,  8  &  9  Viet.  c.  96,  ii  821. 
Of  the,  of  railways  and  the  liens  created  upon  them;  ii  821. 
See  Lands;   Purchase;    Vendor  and  Purchaser. 
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SAND. 

May  be  taken  out  of  lands  temporarily  occupied  by  railway,  8  &  9 
V  iot  o.  20,  •.  22,  ii 

SCHEDULES. 

To  the  Companies  Clauses  and  Lands  Clauses  Acts,  ii  1045 — 105-2. 
See  Contents,  p.  xiv,  vol.  2.. 

8CIBE  FACIAS. 
Writ  of,  necessary  before  execution  against  shareholders,  220, 221. 

SCOTLAND. 

Sheriffs  or  other  magistrates  to  have  jurisdiction  over  servants  of  rail- 
ways guilty  of  misconduct,  5  &  6  Viet  c.  55,  s.  18,  37. 

Lord  Advocate  for,  may  prosecute  railway  companies  for  exceeding 
their  powers,  when,  7  &  8  Viet.  c.  85,  s  17,  54,55. 

Companies  Clauses  Act  not  to  extend  to,  8  &  9  Viet.  e.  16,  s.  1G3, 
31"). 

Lands  Clauses  Act  not  to  extend  to,  8  &  9  Viet  e.  18,  s.  152, 563. 

Railways  Clauses  Act  not  to  extend  to,  8  &  9  Viet.  c.  20,  s.  164, 
H819. 

Remedies  against  shareholders  living  in,  8  &  9  Viet  c.  16,  s.  164, 
316. 

Company  in,  bringing  actions  for  calls  in  England  to  give  security  for 
costs,  id, 

SCREENS. 

For  turnpike  roads  may  be  required  by  Board  of  Trade,  8  &  9  Viet. 
c,  20,  s.  63,  ii  674. 

SCRIP  CERTIFICATES. 

Holder  of,  not  liable  to  calls  before  entry  of  name  on  register,  124. 
Holder  of,  may  sustain  bill  for  misapplication  of  funds  of  company, 

156. 

Contract  for  sale  of,  requires  stamp,  129. 
Advertisement  for  holders  of,  126. 
Sale  of,  legal  before  act,  128. 
Purchaser  of,  has  been  held  to  indemnify  vendor  against  calls,  155 

157. 

VOL.  ii.        73 


1214  INDEX. 

SCRIP  CERTIFICATES— continued. 

Cases  as  to  orders  for  the  purchase  of,  by  brokers,  130. — f35. 

Sale  of  forged,  134. 

Purchaser  of,  when  registered,  liable  to  calls,  129. 

Indictment  for  fraudulent  issue  of,  141. 

For  forgery  of,  20. 

SEA-SHORE. 

Works  on,  not  to  be  constructed  without  consent  of  crown,  8  &  9 
Viet.  c.  20,  s.  17,  630. 

SEAL. 

Company  may  have  seal  after  complete  registration,  ii  972, 

Register  book  of  shareholders  to  be  authenticated  by,   8  &  9  Viet,  c, 

16,  s.  9,  122. 
To  be   affixed  to   certificate  of  shares,    8  &  9  Viet.    c.   16,   s,  11, 

137. 
What  acts  of  corporation  are  not  binding  unless  under  common  seal, 

110,  113. 
Attorney  of  company  may  be  appointed  without  instrument  under, 

267. 

See  Contract,   Corporation. 

« 

SECRETARY. 

Remuneration  of,  to  be  settled  at  general  meeting,  8  &  9  Viet.  c.  16, 
s.  91,268. 

SECURITY. 

May  be  required  by  postmaster-general  to  be  given  by  railway  com- 
panies, 1  &  2  Viet.  c.  98,  s.  13,  9. 

Not  to  be  affected  by  payment  of  or  liability  to  penalty,  1  &  2  Viet. 
c.  98,  s.  12,  8. 

Taken  from  lessees,  not  being  body  corporate  or  company,  not  to  ex- 
ceed 1000£,  1  &  2  Viet.  c.  98,  s.  14,  10. 

Transfer  of  stock  or  deposit  of  exchequer  bills  may  be  made  in  lieu 
of,  10. 

To  be  given  by  railway  companies  to  render  accounts  of  passengers 
conveyed  on  railway,  and  to  pay  duty  theron,  47. 
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SECURITY— continued. 

To  b«  taken  from  officers  entriutod  with  tnuuiea,  8  fc  9  Viet  a  16,  a. 

109,890. 

Decision  respecting,  itL 
Not  to  be  discharged  by  proceedings  against  officer*,  8  &  9  Viet.  e. 

16,g.  114,293. 
For  coats  may  be  required  when,  3 1C. 

SERVANTS. 

Owners  of  carriage*  to  be  liable  for  damage  on  railway  done  by,  8  &  9 

Viet  c.20,8.  124,  ii  807. 
To  be  liable  to  their  employer*  for  damage  paid  by  them,  8  &  9  Viet 

a  20,  B.  125,  U807.  . 
Masters  when  liable  for  acts  of,  ii  728,  748. 

SERVANTS  EMPLOYED  UPON  RAILWAYS. 

May  be  published  for  drunkenness,  3  &  4  Viet.  c.  97,  s.  13,  18 ;  5  & 

6  Viot  o.  55,  s.  17,  36. 

For  offences  against  by-laws,  5  &  6  Viet  o.  55,  s.  17,  id. 
For  negligence,  whereby  any    person  or  the  works  of  railway  may 

be  injured  or  endangered,  id. 
Tor  obstructing  passage  of  engines,  &o.  id. 
Offenders  may  be  conveyed  before  justice  without  other  warrant  than 

that  act,  id. 
Offenders,  upon  conviction  on  oath  by  one  witness,  may  be  imprisoned 

for  any  term  not  exceeding  two  months,  id. 
Or  fined  any  sum  not  exceeding  10/.  or  imprisoned  two  months  or 

until  payment,  id. 
Sheriffs  to  have  jurisdiction  in  Scotland  as  to,  5  &  G  Viet.  c.  55,  s.  18 

37. 

SERVANTS   OF   COMPANY. 

By-laws  may  be  made  for  regulation  of,  8  &  9  Viet  o.   16,  s.    124, 

299. 

Copy  of  by-laws  to  be  given  to,  id. 
By-laws  may  be  made  for  imposing  penalties  on,  6  &  9  Viet  a  16,  s. 

125,  302. 
When  Railroad  companies  liable  for  acts  of,  ii  731. 
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SERVANTS  OF  COMPANY— continued. 

Contracts  by,  when  not  binding  on  company,  112. 

Railway  company  when  liable  for  felonious  acts  of  ii  719 — 732. 

SERVICE. 

Of  notices,  &c.  by  Board  of  Trade,  on  railway  company,  3   &  4  Viet. 

c  97,  s.  20,  21 ;  5  &  6  Viet.  c.  55,  s.  19,  38. 
Of  summons,  or  notice,  or  writ,  or  other  proceedings  at  law  or  in  equity 

upon  promoters,  how  to  be  made,  8  &  9  Viet.  c.  26,  s.   135,   305  ; 

8  &  9  Viet.  c.  18,  s.  134,  551 ;  8  &  9  Viet.  c.  20,  s.  138,  812. 
Cases  respecting,  305,  551,  ii  812. 
Of  summons  by  justice,  how  to  be  made,  8  &  9  Viet.  c.  18,  s.    136, 

552. 

SHAREBROKERS. 

Orders  given  to,  how  construed,  131. 
Usage  of,  how  far  binding,    132. 
Transaction  between,  how  construed,  133. 
Sale  of  forged  scrip  certificates  by,  134. 

SHAREHOLDERS, 

To  whom  the  term  shall  apply,  8  &  9  Viet.  c.  16,  s.  3,  116. 

Who  to  be  deemed,  8  &  9  Viet.  c.  16,  s.  8,  121. 

Book  called  "  register  of  shareholders  "  to  be  kept,  8  &  9  Viet.  c.  16, 

s.  9,  122. 

Names  of  shareholders  to  be  entered  in,  in  alphabetical  order,  id. 
Mandamus  refused  to  take  seal  off  of,  123. 
Register  of  when  admissible  in  evidence,  id. 
Action  not  maintainable  for  calls  before  entry  of  name  of,  on  register, 

id. 
Book  called  "  shareholders'  address  book  "  to  be  kept  and  open  to 

perusal,  8  &  9  Viet.  c.  16,  s.  10,  135. 

Certificate  of  shares  to  be  issued  to,  8  &  9  Viet.  c.  16,  s.  11,  137. 
Dispensation  with  prescribed  mode  of  becoming,  id. 
Action  against  secretary  for  not  delivering  certificate  to,  140. 

See  Certificates  •  SJiares. 
Not  entitled  to  transfer  any  share  until  payment  of  calls,  8  &  9  Viet. 

c.  16,  s.  16,  160. 
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SHAREHOLDERS— continued. 

Provisions  for  enforcing  payment  of  call*  by,  to  include  legal  personal 

representatives,  869  Viet  c.  1C,  s.  21,  174. 

See  Calls. 
May  purchase  any  forfeited  shares  sold  by  director*,  8  &  9  Viet.  e. 

16,8.  32,219. 
Execution  may  issue  against,  to  the  extent  of  share*  in  capital  not  paid 

up,  8  &  9  Viet  c.  16,  s.  36,  220. 
Names  of,  may  bo  ascertained  by  inspection  of  register  of,  id. 

See  Execution. 
To  be  reimbursed,  if  more  levied  than  amount  due  for  calls,  8  &  9 

Viet  o.  16,  s.  37,  228. 
When  old  shares  at  premium,  new  shares  to  be  offered  to,  8  &  9  Viet 

o  16,  s.  58,  240. 
Now  shares,  if  not  accepted  by,  may  be  disposed  of,  8  &  9  Viet  e.  16, 

8.  59,  240. 

May  require  extraordinary  meetings,  8  &  9  Viet  o.  16,  s.  70,  256. 
To  have  what  number  of  votes,  8  &  9  Viet  o.  16,  s.  75,  259. 
Votes  of,  by  proxy,  8  &  9  Viet  o.  16,  SB.  76,  77,  259,  260. 

See  Proxy. 

First  of,  to  have  right  to  vot«,  8  &  9  Viet.  c.  16,  8.  78,  261. 

To  elect  directors,  when,  8  &  9  Viet  c.  16,  s.  83,  262. 

Of  incorporated  joint  stock  company  not   disqualified  as   director   by 

reason  of  contract,  8  &  9  Viet  c.  16,  a.  87,  265. 
May  inspect  accounts  at  stated  times,    8&9  Viet  e.  16,  s.  117, 

294. 

At  other  times,  by  written  order  of  three  directors,  id. 
Not  entitled  to  dividend  unless  all  calls  are  paid,  8  &  9  Viet  o.  16  s. 

123,  298. 

Service  of  notice  on,  by  company,  8  &  9  Viet.  o.  16,  s.  136,  306. 
Joint  proprietors,  8  &  9  Viet  o.  16.  s.  137,  306. 

See  Liability  ;    Meetings. 

Meeting  of,  in  joint  stock  registration  act,  ii  965. 
Restrictions  of  rights  of,  prior  to  deed  of  settlement,  ii  975. 
Bill  in  chancery  will  He  against,  for  unpaid  subscriptions,  214. 
What  evidence  of  a  party  being,  227. 
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SHAKES. 

May  be  allotted  after  provisional  registration,  ii  969. 

Orders  for  the  purchase  of,  how  construed,  130, 

Usage  of  share  market,  how  far  binding,  132. 

Restrictions  in  the  disposal  of,  by  joint  stock  registration  act,  ii  975. 

Capital  of  company  to  be  divided  into,  8  &  9  Viet.  c.  16,  s.  6,  118. 

To  be  personal  estate,  and  transmissible  as  such,  8  &  9  Viet.  c.  16,  s. 

7,    119. 

See  Shareholders. 

When  not  within  Mortmain  Act,  1 19. 

May  be  sold  by  parol  contract,  120. 

When  new,  may  be  created,  8  &  9  Viet,  c.  1 6,  s.  56, 239. 

New  shares  to  be  considered  same  as  original,  8  &  9  Viet.  c.  16,  s. 
57, 240. 

If  old  shares  at  premium,  new  shares  to  be  offered  to  the  shareholders, 
8  &  9  Viet.  c.  16,  s.  58,240, 

To  vest  in  parties  accepting,  otherwise  to  be  disposed  of  by  the  direct- 
ors, 8  &  9  Viet.  c.  16,  s.  59,  240. 

If  not  at  premium,  to  be  issued  as  company  think  fit,  8  &  9  Viet.  c. 
16,  a.  60,  24  L 

May  be  consolidated  into  stock,  8  &  9 -Viet.  c.  16,  s.  61,  241. 

Transfer  of. 

To  be  by  deed  duly  stamped,  8  &  9  Viet.  c.  16,  s.  14,  142. 
Power  to  transfer,  derived  from  act,  id. 
Must  be  by  deed,  143. 
Form  of,  ii  1045. 

By  original  subscriber  not  registered,  144. 

Vendor  of  shares  must  obtain  consent  of  directors  to  transfer,  145. 
Effect  of  alteration  of  deed  of,  id. 
Stamp  on  transfer  of,   146. 

Chancery  will  decree  specific  performance  of  sale  of,   147. 
Action  for  non -performance  of  agreement  to  accept,  id. 
Action  against  company  for  non  registration,  and  declaration  of  for- 
feiture of,  152. 
Equitable  assignment  of,  1 72. 
How  to  be  registered,  8  &  9  Viet.  c.  16,  s.  15.  151. 
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8 II A  RES — continued. 
Vendor  of  share  to  continue  liable  to  call*  until  delivery  of  transfer  to 

secretary,  151. 
Practice  on  sale  of,  id. 

Not  to  be  made  until  calls  paid,  8  <fc  9  Viet.  o.  16,  s.  16,  160. 
Transfer  book  may  be  closed,  8  &  9  Viet  e.  16,  s.  17,  164. 
Transmission  of  shares  by  other  means  than  transfer  to  be  authenti- 
cated by  declaration,  8  &  9  Viet.  o.  16,  s.  18,  164. 
See  Bankruptcy;  Call*;  Death;  Forfeiture;  Insolvency;  Marriage. 
SHERIFF. 
Warrant  for  summoning  jury,  when  to  be  addressed  to,  8  &  9  Viet.  e. 

18,  s.  39,391. 

May  be  issued  to,  although  under  sheriff  is  shareholder,  392. 
Case  where  sheriff  was  interested,  395. 

Provisions  applicable  to,  to  apply  to  coroner,  8&9  Viet.  e.  18,  s  40,  400. 
Jury  to  be  summoned  by,  8  &  9  Viet.  e.  18,  s.  41,  401. 
Impanelled  by,  8  &  9  Viet.  e.  18,  s.  42,  401. 

To  preside  on  inquiry,  and  to  summon  witnesses,  8  &  9  Viet.  e.  18, 

s.  43,  401. 

View  by  jury  may  be  ordered  by,  id. 
.     Penalty  on,  for  default,  8  &  9  Viet  o.  18,  s.  44,  402. 

To  administer  oath  to  jury  and  witnesses,  8  &  9  Viet  e.  18,  s.  48,  403. 
May  appoint  only  one  deputy  to  execute  writ  of  inquiry,  ii  872. 
May  give  possession  of  lands  to  railway  company,  when,  8  &  9  Viet 

o.  18,8.91,518. 
Costa  of,  how  to  be  paid,  id. 

See  Coroner;  Inquiry ;  Jury. 

SLIPS. 

When  adjoining  lands  may  be  entered  upon  in  case  of,  SAG  Viet  o. 
55.  s.  14,  33. 

SMOKE. 

Engines  to  be  constructed  so  as  to  consume,  8  &  9  Viet  c.  20,  s.  114, 
U803. 

SOLICITOR.     See  Attorney. 

SPECIAL  ACT. 

Meaning  of  the  words,  8  &  9  Viet  c.  16,  s  2,91 ;  8  &  9  Viet  o.  18, 
s.  2,  318  ;  8  &  9  Viet  e.  20,  s.  2, 603. 
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SPECIAL  ACT— continued. 

Copy  of,  to  be  kept,  and  open  to  inspection,  8&9Vict.  c.  16,  s.  161, 
314;  8&9Vict.  c.  18,  s.  150,563;  8&9  Viet.  c.  20,  s.  162,  ii 819. 
Penalty  for  not  keeping  or  depositing,  8  &  9  Viet.  c.  16,  s.  162,  3 15  ;  8 
&  9  Viet.  c.  18,  s.  151,  563  ;  8  &  9  Viet.  c.  20,  s.  163,  ii  819. 

SPECIAL  CONSTABLE. 

May  apprehend  servants  in  employ  of  railway  guilty  of  misconduct,  3 
&  4  Viet,  c.97,  s.  13,  18 ;  5  &  6  Viet.  c.  55,  s.  17,  36. 

Expenses  of,  may  be  ordered  to  be  paid,  26,  608. 
SPEED. 

At  what  rate  of,  railway  companies  may  be  required  to  convey  mails, 
1  &  2  Viet.  c.  98,  s.  1,  2;  7  &  8  Viet.  c.  85,  s.  11,  50. 

Six  months'  notice  of  alteration  in  rate  of  speed  to  be  given  to  post- 
master general,  1  &  2  Viet.  c.  98,  s.  1;  2. 

To  be  slackened  on  crossing  turnpike  roads  adjoining  stations,  8  &  9 
Viet.  c.  20,  s.  48,  ii  665. 

SPIRITUAL  PERSONS. 

Incur  penalties  by  acting  as  directors,  semble,  263, 

Not  to  engage  in  trade,  nor  buy  or  sell  again  for  profit,  id. 

Exceptions  in  favor  of,  264. 

Not  to  act  as  a  director,  id. 

Contracts  with,  not  void,  by  reason  of  their  joining,  id. 

SPOIL  BANKS. 

May  be  made  on  lands   temporarily  used,   8  &  9  Viet.  c.  20,  s.  32, 
ii  639. 

STAMP. 

Required  on  contract  for  sale  of  scrip,  129. 
On  proxy,  259,  260. 
On  transfer  when  sufficient,  145. 
By  several  persons  interested  in  shares,  147. 

Ad  valorem,  recommended  by  court  to  be  affixed,  under  peculiar  cir- 
cumstances, 406. 

Scale  of  ad  valorem  on  conveyances,  ii!049. 
On  bonds  and  mortgages  ii  1046. 
Not  required  on  agreement  by  promoter  to  take  shares,  ii  967. 
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STAMP— continued. 

On  letter  of  allotment,  ii  998. 

On   banker's  acknowledgement  of  receipt  of  deposit  of  allottee  of 
share*,  ii  1002. 

STANDING  ORDERS. 

Future  railways  to  be  made  subject  to  general  railway  act*,  2. 

Payment  of  any   interest  for  calls  out  of  capital  to  be  prohibited  in 
railway  bills,  ! 

Resolutions  and  orders  of  the  House  of  Commons,  15th  April,  1853, 
respecting  railway  bills,  ii  1098 — 1101. 

One  tenth  part  of  three-fourths  of  estimate  to  be  deposited  iu  Court  of 

Chancery,  ii  824. 
Subscription  Contract. 

To  be  made  and  signed,  ii  960. 

To  contain  Christian  and  surname  of  parties,  id. 

When  to  be  entered  into,  id. 

In  ease  of  existing  railway  companies,  ii  960. 

Cases  wherein  declaration  may  be  substituted  for,  id. 

Wherein  declaration  and  estimate  of  the  amount  of  rates  may  be  sub- 
stituted for,  ii  961,  962. 

Copies  of,  or  of  declaration,  &o.    to  bo  printed  and  delivered  at  vote 
office  of  House  of  Commons,  ii  962. 

To  be  deposited  in  office  of  clerk  of  parliament,  for  use  of  House  of 
Lords,  id. 

STATIONS. 

Lands  not  exceeding  prescribed  quantity  may  be  purchased  for,  8  &  9 
Viet.  c.  20,  s.  45,  ii  646. 

STATUTES.  See  Act  of  Parliament. 

STATUTES  CITED. 
9  Anne,  c.  20,  (Mandamus  Act),  ii  956,  957. 
9  Geo.  e.  36,  (Mortmain),  1 10. 

9  Geo.  4,  o.  32  (Affirmation  by  Quaker  or  Moravian),  117. 
1 1  Geo.  4  &  1  Will.  4,  c.  68,  (Carriers'  Act),  ii  706,  721. 

1  Will  4,c.  21,  (Mandamus),  ii  857. 
VOL.  ii.          74 
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STATUTES  CITED— continued. 

3  &  4  Will.  4,  c  49,  (Affirmation  by  Quaker  or  Moravian^  1 17. 

3  &  4  Will.  4,  c.  82,  (Separatists),  id. 

5  &  6  Will.  4,  c.  76,  (Municipal  Corporation  Act,)  327. 

5  &  6  Will  4,  c.  50,  s.  101,  (General  Highway  Act,)  29,  30. 

6  &  7  Will.  4,  c.  28,  (Security  to  Post  Office,)  10. 

C  &  7  Will.  4,  c.  96,  s.  1,  (Parochial  Assessment  Act),  ii  782. 

7  Will.  4&  1  Viet.  c.  36,  (Offences  against  Post  Office.)  12—14. 

7  Will.  4  &  1  Viet.  c.  83,  (Deposit  of  Papers  under  Standing  Orders 
of  Parliament),  314,  315. 

1  &  2  Viet.  c.  77,  (Affirmation  by  Quaker  or  Moravian),  117. 

1  &  2  Viet.  c.  80,  (Expenses  of  appointing  Special  Constables),  608. 

1  &  2  Viet.  c.  110,  s.  14,  15,  (Execution  in  respect  of  Shares  in  Com- 
pany). 224—227. 

1  &  2  Viet.  c.  110,  s.  54,  (Transfer  of  Shares  of   Insolvent  Debtors), 
169. 

2  &  3  Viet.  c.  45,  (Gates  at  Level  Crossings),  29. 

2  &  3  Viet.  c.  71,  (Recovery  of  Penalties  in  Metropolitan  District), 

558—562. 

3  &  4  Viet.  c.  10,  s.    15,    (Advance  of  Money  for   Public.  Works, 
607,  608. 

3  &  4  Viet.  c.  92,  (Execution  against  Shares),  226. 

5  &  6  Viet.  c.  79,  ss.  1,  2,  4,  5, 6,  (Tax  on  Railway  Passengers,)  46. 

6  &  7  Viet.  c.  12,  (Coroner),  ii  750. 

6  &  7  Viet.  c.  83,  (Amendment  of  technical  Defects  in  Coroner's 

Inquisition),  ii  682. 
&  &  7  Viet.  c.  67,  (Proceedings  on  Mandamus),  ii  858 — 860. 

6  &  7  Viet.  c.  83,  (Appointment  of  Deputy  Coroner,  400. 

7  &  8  Viet.  c.  21,  (Stamp  on  Proxy),  259,  260. 
7  &  8  Viet.  c.  92,  (Coroner),  401,  ii  750. 

7  &  8  Viet.  c.  110,  (Joint  Stock  Compaies  Registration,)  ii  963,  978. 

7  &  8  Viet  c.  Ill,  (Bankruptcy  of  Companies),  ii  978. 

8  &  9  Viet.  c.  46,  (Appointment  of  Special  Contsables  in  Ireland.) 

608. 

8  &  9  Viet.  c.  101,  s.  2,  (Tax  on  Coals  conveyed  by  Railways),  47, 
48. 
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STATUTES  CITED— continued. 

9  &  10  Viet.  o.  28,  (Dimwlutiou  of  Railway  Companies),  ii  981. 
9  &  10  Viet.  o.  62,  (Abolition  of  Deodands),  U  744,  745. 

9  &  10  Viot.  o.   93,  (Compensation  to  Familial  for  Death   by  JjjMJ 

dents),  ii  745. 

10  &  11  Viet.  o.  42,  (Tax  on  Railway  Passengers,)  40, 47. 

10  &  11  Viet.  o.  78,  (Joint  Stock  Amendment  Act),  ii  967,968,  977. 

10  &  11  Viet  o.  85,  SB.  16,  20,  (Conveyance  of  Post  Office  Bags.)  13. 

11  &  1-i  Viet  c.  45,  (Winding  up  Act,)  ii  980,  984,  988,  989. 
I  .  &  13  Viet  o.  108,  (Winding  up  Amendment).  U  980,  981. 

12  &  13  Viet  c.  106,  (Bankrupts),  166,  167. 

13  &  14  Viot  o.  83,  (Abandonment  of  Railways),  .  '3. 

13  &  14  Viot.  o.  97,  (Stamp  on  Bonds,  Mortgages),  and  Conveyance), 
ii  1046, 1049,  1050. 

14  &  15  Viet.  o.  99,  (Inspection  of  Documents),  136. 

15  &  16  Viet  c.  76,  ss.  51,  52,  236,  (Common  Law  Procedure,  188, 
U899. 

15  &  16  Viet  c.  80,  ss.  42,  43,  (Assistance  of  Engineers,  &c )  ii  904, 

905. 
15  &  16  Viet  c.  86,  (Equity  Jurisdiction),  136,  ii  899,  905,  906. 

STATUTES  REPEALED. 

1  &  2  Viet  c.  117,  (Deposit  under  Standing  Orders),  ii  823. 
9  &  10  Viet  c.  105,  (Appointment  of  Railway  Commissioners).  68, 
See  Repeal. 

STOCK. 

Shares  may  be  converted  into,  when,  8  &  9  Viet,  c,  16,  s.  61, 24 1, 
After  conversion  what  may  be  done  as  to,   8  &  9  Viet.    c.  16,  s.  62, 

241. 
Register  book  of  consolidated  stock  to  b«  kept,  8  &  9  Viet.  o.  16.  0, 

63,241,242. 

See  Forfeiture, 

STONE. 

May  be  taken  by  railway  out  of  lands  temporarily  occupied  by  railway 

8  &  9  Viet  20  B.  32,  u  638—640. 
Exemption  where  stone  quarry  is  worked  for  sale  of,  id. 
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SUBSCRIBER. 

Meaning  of  word,  122. 
SUBSCRIBERS. 

See    Allottees  •     Calls ;    Liability  /     Provisional   Committee  / 

Shareholders. 
What  will  absolve  from  subscription,  204. 

SUBSCRIBERS'  AGREEMENT: 
Object  of,   ii  356. 

Act  obtained  in  pursuance  of,  binding  on  subscribers,  id. 
Interference  of  equity,  to  prevent  violation  of  terms  of,  ii  958. 
Granting  excessive  powers,  not  binding,  ii  1009. 
Allottees  of  shares  may  be  precluded  by,  from  recovering  deposits,  ii 

1010,  1011. 

Party  not  signing,  may  be  bound  by,  ii  1013,  1014. 
Form  of,  ii  1053—1066. 

Order  will  be  made  for  inspection  of,   by  allottee  of  shares,   139,  ii 
1014. 

SUBSCRIPTION   CONTRACTS. 

Forms  of,  ii  1067,  1075. 

Standing  orders  of  Parliament  relating  to,  ii  960 — 962. 
See  Standing  Orders. 

SUBSCRIPTION  LISTS. 

May  be  opened  after  provisional  registration,  ii  969. 

SUBSCRPTIONS. 

Of  Railroad,  and  suits  to  enforce  the  payment  for  calls,  204 — 211. 

SUITS. 

To  enforce  payment  for  calls,  204 — 211. 

SUPERFLUOUS  LANDS. 

To  be  sold,  or  on  default  to  vest  in  owners  of  adjoining  lands,  8  &  9 

Viet.  c.  18,  s.  127,  547. 

-  To  whom  to  be  offered  on  sale,  8  &  9  Viet.  c.  18,  s.  128,  547. 
Differences  as  to  price  of,  to  be  settled  by  arbitration,  8  &  9  Viet.  c. 
18,  s.  130,  548. 
See  Pre-emption. 
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SUPERFLUOUS  LANDS-am/tnu**. 

Upon  payment  of  purc-hawe  money,  to  be  conveyed  by  company  to  pur- 
chaser, 8  &  9  Viet  o.  18,  s.  131,  549. 

The  word  "  grant "  in  conveyance  of,  to  have  the  effect  of  utual  cove- 
nant for  title,  8  &  9  Viet  o.  18,  s.  132, 549. 

SURETIES. 

Of  officers  not  to  be  discharged  by  proceedings  against  them,  8  &  9 
Viet.  c.  16,  s  114,292. 

To  be  given  by  company,  if  required,  before  entry  upon  lands  for  tem- 
porary use,  8  &  9  Viet.  o.  20,  s.  39,  ii  643. 

Bond  with,  to  be  given  by  prompters  before  entry  upon  lands,  8  &  9 
Viet.  c.  18,  s.  85,  504. 

SURVEYOR. 

Amount  of  compensation  payable  to  persons  under  disability,  to  be  as- 
certained by,  8  &  9  Viet.  c.  18,  s.  9,  325. 

May  be  appointed  by  two  justices  to  determine  compensation  to  absent 
parties,  8  &  9  Viet.  c.  18,  s.  58,  425. 

To  be  appointed  by  two  justices  when,  8  &  9  Viet.  c.  18,  s.  59,  425. 

Declaration  to  be  made  by,  8  &  9  Viet  c.  18,  s.  60,  425. 

Acting  contrary  to  such  declaration,  a  misdemeanor,  id. 

Of  owner  to  direct  mode  of  working  lands  to  get  materials,  8  &  9 
Viet,  a  20,  s.  41,  ii  644. 

See  Compensation  :   Costs ;   Valuation. 

T. 
TAX. 

Not  to  levied  upon  railways  for  passengers  by  cheap  trains,  7  &  8  Viet 

c.  85,  s.  9,  45. 

After  what  rate  fixed  on  railway  passengers,  id. 
Charged  on  railways  to  be  paid  by  companies,  and  accounts  kept  with 

reference  to,  46. 
On  coals  conveyed  by  railways,  47. 

See  Accounts  /  Security. 

TAXATION. 
Right  of,  of  the  prppcrty  of  Railroad  companies  in  different  States,  49. 
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TELEGRAPH.     See  Electrical  Telegraph. 
TEMPORARY  USE.     See  Lands. 

TENANTS  IN  COMMON. 

Railroad  Companies,  not  liable  to  process  for  partition  between,  ii  727. 

TENANT  AT  WILL. 

When  not  entitled  to  compensation  from  railway  company,  358. 
TENANT  IN  FEE. 

May  convey  lands  in  consideration  of  rent  charge,  8  &  9  Viet.  c.  18, 

s.  10,  326. 
TENANT  IN  TAIL. 

May  sell  and  convey  lands  to  promoters  of  undertaking,  8  &  9  Viet* 

c.  18,  s.  7,  322. 

Application  by,  for  payment  of  compensation,  472. 
Costs  of,  when  allowed,  491 — 499. 
TENANTS  FOR  LIFE. 

May  sell  and  convey  lands  to  promoters  of  undertaking,  8  &  9  Viet. 

c.  18,  s.  7,  322. 

Part  of  compensation  money  may  be  allotted  to,  by  Court  of  Chance- 
ry, 8  &  9  Viet.  c.  18,  s.  73,  479. 
Cases  on  last  section,  478. 
Right  of  to  damages,  446. 

TENANTS  FOR  YEARS. 

When  not  entitled  to  compensation,  352,  353. 

Court  of  Chancery  may  make  orders  respecting  compensation  to,  8  & 

9  Viet,  c,  18,  s.  74,  479. 
Cases  on  that  section,  481.         See  Lease. 

TENANTS  FOR  YEARS. 

Proceedings  by,  456. 

TENANTS  FROM  YEAR  TO  YEAR. 

Compensation  to  be  made  to,  for  injury  in  taking  lands  from,  8  &  9  Viet. 

c.  18,  s.  121,  537. 

In  case  of  disagreement,  how  to  be  settled,  id. 
Tenants  to  be  considered   as,  if  no  lease  be  produced,  8  &  9  Viet.  c. 

18,  s.  122,  537. 
Cases  as  to  compensation  for  injuries  to,  356,  357. 
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TENDER.     See  Amend*. 
TERMINI.     See  Power*. 

TERMS  OP  YEARS. 

Attendant  by  declaration  or  bj  construction  of  law  to  merge,  bat  to 

protect  in  equity,  8  &  9  Viet.  c.  18,*  81,  500. 
Expense  of  deducting  title  to,  to  be  borne  by  company,  8  &,  9  Viet  c. 

18,8.  82,  501.     See  Lease*. 

Till RD  CLASS  TRAINS.     See  Cheap  Train*. 

TIMK 

For  compulsory  purchase  of  lands  limited,  8  &  9  Viet  c.  18,  s.  123, 

539. 
Gases  on  construction  of  last  section,  539 — 544. 

See  Compulsory  Powers. 

TITHE  RENT  CHARGES. 

Apportioned  on  railway  lands  may  be  recovered  by  distress  of  goods 
of  company,  whether  on  land  charged,  or  elsewhere,  7  &  8  Viet  a 
85,  s.  22, 59. 

TITHES. 

Case  as  to  assessment  of,  in  respect  of  houses  taken  by  railway,  59, 
60. 

TITLE. 

Expense  of  deducing,  to  be  paid  by  company,  8  &  9  Viet  c.  18,  s. 

82,501. 

What  was  not  an  objection  to,  548. 
The  word  "  grant "  to   have  the  effect  of  covenants  for,  when,  8  &  9 

Viet.  c.  18,s.  132,249. 
Plaintiffs,  to  land  properly  in  issue  in  assessment  of  land  damages, 

448. 

TOBACCO. 

Smoking  of,  may  be  prohibited  by  by-laws,  8  &  9  Viet  c.  20,  s.  108, 
U795. 

TOLL  COLLECTOR.     See  Officers  of  Railways. 
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TOLL  HOUSES. 

Lands  not  exceeding  prescribed  quantity  may  be  purchased  for,  8  & 
9  Viet.  c.  20.  s.  45,  ii  646. 

TOLLS. 

New  scale  of,  may  be  fixed  by  lords  of  Treasury,  if  after  twenty-one 
years  from  passing  of  act  for  construction  of  future  railway  the 
profits  exceed  10/.  per  cent.,  7  &  8  Viet.  c.  85,  s.  1,  40. 
See  Lords  of  the  Treasury. 

Not  exceeding  prescribed  amount,  may  be  taken  by  railway  company, 

8  &  9  Viet.  c.  20,  s.  86,  ii  694. 

May  be  varied,  subject  to  prescribed  limitations,  8  &  9  Viet.  c.  20,  s. 

90,  ii  758. 
To  be  charged  equally  to  all  persons,  and  after  the  same  rate  under 

like  circumstances,  ii  759. 
Decisions  respecting,  ii  759,  760. 

Construction  of  Great  Western  Railway  acts  respecting,  ii  761 — 766 
Alteration  of,  on  Great  Western  Line,  ii  768. 
Construction  of  act  respecting,  ii  770. 
How  to  be  calculated  where  railways  are  amalgamated,  8  &  9  Viet.  c. 

20,8.91,  772. 
Upon  payment  of,   all  persons  entitled  to  use  of  railway,  8  &  9  Viet. 

c.  20,  s.  92,  ii  774. 

List  of,  to  be  exhibited  on  a  board,  8  &  9  Viet.  c.  20.  s.  93,  ii  776. 
Not  to  be  taken  whilst  board  and  milestones  are  not  maintained,  8  & 

9  Viet.  c.  20,  s.  95,  ii  777. 

To  be  paid  as  directed  by  the  company  8  &  9  Viet.  c.  20,  s.  96,  id. 
Goods  may  be  detained  and  sold  for  payment  of,  when,  8  &  9  Viet.  c. 

20,  s.  97,  id. 

* 

Action  maintainable  for  recovery  of,  id. 

Case  of  distress  to  recover,  id. 

An  account  of  quantity  of  goods  to  be  given   to   collector   of,  8  &  9 

Viet.  c.  20,  s.  98,  ii  778. 
Dispute  as  to  amount  of,  may  be  settled_by  a  justice,  8  &  9  Viet.  c. 

20  s.  100,  779. 

See  Carriage  ;   Charges  ;  Fares. 
Right  to  take,  must  be  by  express  grant,  and  not  by  implication,  95. 


•  KX.  I'J'J'J 

TOWN. 

ining  of  WOP!,  in  railways  clauflCH  net,  • 

TI;  MM: 

Compensation  for  injury  to,  by  construction  of  works,  •!' 

To  jMil.lic-.-iu  for  rendering  bis  beer  unfit  for  consumption,  435. 

T i:\NSPBB.     See  Shares. 
TRANSIENT  OFFEND]  ; 

::am.' ami  tv-i.K'iic.- unknown,  may  bo  apprebeoded  without  war- 
rant, 8  &9  Viet.  c.  16,.^  13;  8&9Victc.  20,  s.  154,  U 817. 

Ti;  \NSI-nKTATION. 

noes  against  documentary  evidence  act,  ii  798. 
Persons  liable  to,  for  certain  offences  against  railways,  66,G7. 
See  Felony. 

TREASURER. 

Hi  mm:. -rain. M  of,  to  be  settled  at  a  general  meeting  of  company,  8  & 

9  Viet.  c.  16, s  91,268. 

To  give  security,  8  &  9  Viet.  c.  1C,  s.  109,  290.     See  Officers. 
The  goods  of,  when  liable  to  distress  for  sum  payable  by.  undertaking 

under  Companies  Clauses  Act,  8  &  9  Viet.  c.  16,  s.  143,  308. 
Seven  days'  notice  of  distress  to  be  given  to,  id. 
The  like  provision  in  Railways  Clauses  Act,  8  &  9  Viet.  c.  20,  s.  141, 

ft  814 

TRESPASS. 

On  railway,  how  punishable,  8  &  9  Viet.  c.  97,  s.  16,  21. 
By  transient  offenders,  bow  to  be  dealt  with,  8  &  9  Viet.  c.  20,  B.  154, 
ii  817. 

TROOPS.     See  Luggage  ;  Military  Forces. 

TRUSTEES. 

May  sell  and  convey  lands   for   infants,   issue  unborn,  lunatics   and 

femes  covert,  8  &  9  Viet.  c.  18,  s.  7,  322. 
To  be  appointed  in  respect  of  compensation  money  exceeding  20/.  and 

under  200/.,  8  &  9  Viet.  c.  18,  s.  71,  477. 
May  receive  sums  not  exceeding  20/.,  8  &  9  Viet.  o.  18,  s.  72,  478. 

TRUSTS. 

Company  not  bound  to  regard,  8  &  9  Viet  c.   16,  «.  20,  1 72. 
VOL.  n.         75 


1230  INDEX. 

TRUSTS— continued. 

Receipt  of  party  in  whose  name  share  stands,  to  be  good'discharge,  172. 

TUNNEL. 

To  be  made^s  marked  on  deposited  plan,  8  &9  Viet,  c.20,  s.  13, 620. 
Deviations  from  plan  of,  upon  what  conditions  to  be  made,  8  &  9  Viet. 

c.  20,  s.  14,  620. 

Must  be  on  place  indicated  in  plan,  620. 
May  be  constructed  under  lands,  streets,  &c.,  8  &  9  Viet.  c.  20,  s.  16, 

623. 

TURNPIKE. 

In  question  as  to  repair  of,  when  used  by  railway,  allowance  to  be  made 
for  tolls,  8  &  9  Viet.  c.  20,  s.  58,  ii  672. 

See  Highways ;    Level  Crossings  ;  Roads. 
TURNPIKE  ROADS. 

Screens  for,  may  be  required  by  Board  of  Trade,  8  &  9  Viet.  c.  20,  8. 

63,  ii  674. 
Meaning  of,  ii  667. 

u. 

UMPIRE. 

To  be  appointed  before  proceedings  on  reference  to  arbitration  8  &  9 

Viet.  c.  18,  s.  27,  385  ;  8  &  9  Viet.  c.  20,  s.  128,  ii  811. 
May  be  appointed  by  Board  of  Trade  on  neglect  of  arbitrators,   under 

Companies  Clauses  Consolidation  Act,  8  &  9  Viet.  c.    16,   s.    131, 

304. 

Under  Lands  Clauses  Consolidation  Act,  8  &  9  Viet.  c.!8,s.  28,  385. 
Appointment  of,  when  valid  under  last  section,  386. 
Under  Railways  Clauses  Consolidation  Act,  8  &  9  Viet.  c.  20,  s.  129, 

iiSll. 

See  Arbitration. 
USAGE. 

Of  share  market,  when  binding,  132,  133. 

V. 

VALUATION. 

Declaration  of  surveyor  to  be  annexed  to,  8  &  9  Viet.  c.  18,  s.  9,  325. 
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VALUATION-<on/i»««i 
Of  laud*  to  absent  parties,  to  be  produced  by  undertaking,  849  Viet 

o.  18,8.61,426. 

£zpeo»e  of,  to  be  borne  by  undertaking,  8  &  9  Viet   o.  ,18,  a.  62, 
426. 

See  Declaration  ;  Surveyor. 
VENDOR  AND,  PURCHASER. 

Relation  of,  created  by  notice  to  take  land*,  369 — 371. 
Vendor  of  shores  to  continue  liable  to  call*  until  transfer  is  registered, 
8&9  Victc.  16,8.  15,  151. 

See  Calls;  Scrip  Certificate*;  Shares;  Shareholder*. 

VERDICT. 

Of  jury  to  bo  recorded,  8  &  9  Viet  o.  18,  s.  50.  409. 
Copy  of,  to  be  evidence,  id. 

VIADUCT. 

To  be  made  as  marked  on  the  deposit  plan,  8  &  9  Viet  c.  20,  s.  13, 
620. 

VIEW. 
By  jury,  may  be  ordered  by  sheriff,  8  &  9  Viet  o.  18,  s.  43,  402. 

VOTES. 

Of  Shareholders,  how  to  be  regulated,  8  &  9  Viet  o.  16,V.  75,  259. 
May  be  given  personally  or  by  proxy,  8  &  9  Viet  c.  16,  s.  76,  259. 
By  proxy,  how  regulated,  8  &  9  Viet.  o.  16,  s.  77, 260. 
If  joint  shareholders,  first  in  register  to  vote,  8  &  9  Viet  o.  16,  s.  78, 

261. 

On  behalf  of  persons  under  disability,  8  &  9  Viet  c.  16,  s.  79,  261. 
Majority  of,  how  to  be  proved,  8  &  9  Viet  o.  16,  a  80,  261. 

See  Casting  Vote ;  Meetings ;  Proxy  ;  Shareholders. 

W. 

WAGGON  DRIVER.     See  Servants. 
WARD.     See  Guardians. 
WARRANT. 

Of  distress  may  be  granted  by  justices  to  levy  balance  due  from  of- 
ficers, 8  &  9  Viet  o.  16, B.  Ill,  392. 
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WARRANT— continued. 

Without  summons,  may  be  issued  against  officers  about  to  absorbed,  8 
&9  Viet.  c.  16,  s.  113,293. 
See  Distress. 

WASTE  LANDS.     See  Common  Lands. 

WATERCOURSES. 

Course  of,  may  be  altered  for  purpose  of  constructing  railway,  8  &  9 

Viet  c.  20,  s.  16,  623. 
Position  of  near  houses  belonging  to  railway,  may  be  altered,  8  &  9 

Viet.  c.  20,  s.  18,  630. 
See  Rivers. 

WATERING  PLACES. 

To  be  made  by  railway  for  accommodation  of  owners  and  occupiers  of 

lands  adjoining  railway,  8  &  9  Viet.  c.  20,  s.  68,  ii  677. 
Decision  as  to  obligation  to  make,  ii  679. 

See  Accommodation  Works. 
WATER  PIPES  OR  GAS  PIPES. 

Belonging  to  houses  near  railway  may  be  altered,  8  &  9  Viet.  c.  20, 

s.   18,  630. 

To  be  done  under  the  superintendence  of  owners  or  trustees,  &c.,  id. 
Not  to  be  disturbed  until  others  have  been  laid  down,  8  &  9  Viet.  c. 

20,  s.  19,  631. 
Not  to  be  laid  down  contrary  to  an  act  of  parliament,  8  &  9  Viet.  c. 

20,  s.  20,  631. 
Railway  company  to  make  good  damage  done  to,  8  &  9  Viet.  c.  20, 

s.  21,631. 

To  make  culverts  over,  when,  8  &  9  Viet.  c.  20,  s.  22,  631. 
Penalty  for  obstructing,  8  &  9  Viet.  c.  20,  s.  23,  632. 

WAYS. 

Land  may  be  purchased  for  making,  8  &  9  Viet.  c.  20,  s.  45,  ii  646. 
See  Highways  ;    Roads. 

WEIGHT. 

Repeal  of  provisions  in  railway  acts  limiting  the  weight  to  be  borne  at 

one  time  in  any  carriage  to  four  tons,  5  &  6  Viet.  c.  55,  s.  16,  36. 
To  be  borne  to  be  subject  to  regulations,  id. 


on  officers  of  the  company  and  owners  of  goods  as  to 
weight  of  things  conveyed  on  railway,  bow  to  be  settled,  8  oc  9 
t    c  20,  s.  101,  U779. 

\VI1A UK.    See  Yard. 

WIDTH 

Of  bridges  need  not  exceed  ike  width  of  roa<l  n  eases,  8  &  9 

\  20,  B  51,  ii  666. 

r  what  crrcumstances  to  be  increased,  id. 
Of  bridge,  case  respecting,  ii  (367. 
See  Arc/,        E     Igt*. 

W I  N  DING  UP  ACTS. 
To  what  companies  applicable,  ii  982. 
Not  applicable  to  railw.  companies  incorporated  by  act  of  parliament,  id. 

Except  in  particular  cases  under  abandonment  of  railways  act,  id. 
General  objects  of,  ii  083. 

Abortive  pmvi.M.Mially  iv;ri:.tereil  railway  companies  within,  id. 
Definition  of  "  contributory  "  in,  984. 
Official  manager  to  make  oat  list  of  contribatories,  ii  988. 

See  Allottees  ;  ContrilnUories  ;  Provisional  Committee. 

AVINETSSES. 

May  be  examined  by  arbitrators,  8  &  9  Viet.  c.  16,  s.  132,  304;  8  &  9 

Viet,  e  20,  s.  133,  ii  811. 

Medical  witnesses  may  by  summoned  on  coroner's  inquisition,  ii  7 
Fees  of,  tW. 
In  compensation  cases  to  be  summoned  by  sheriff,  8  &  9  Viet  c.   18, 

s.  43,  402. 
1'  nalty  on,  for  not  appearing,  8  &9  Viet  c.  16,  s.  155,  312;    8  &  9 

Vi.-t.  c.  18,s.  45,  403;  8  &  9  Viet  c.  20,  s.  158,  ii  817. 
Oaths  to  be  administered  to,  8  &  9  Viet.  e.  18,  s.  48,  403. 
Penalty  on,  for  disobeying  summons  of  justice,  8  &  9  Viet.  c.  18,  s. 

142,  555. 
Giving  false  evidence  liable  to  penalties  of  perjury,  8  &  9  Viet  c.  18, 

s   149,562;  c.  20,  s   160,  ii  818. 
See  Oath  ;  Perjury  ;  Sheriff. 
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WOODS  AND  FORESTS— See  Commissioners. 

WORDS  (CONSTRUCTION  OF). 

"  Bank,  the,"  what  to  mean,  8  &  9  Viet.  c.  18,  s.  3,  3 19 ;  8  &  9  Viet. 

20,  s.  3,  605. 

"  Board  of  Trade,  th'e,"  8  &  9  Viet.  c.  20,  s.  3,  605. 
"  Clerk  of  the  peace,  the,"  8  &  9  Viet.  c.  18,  s.  3,  3 19 ;  8  &  9  Viet.  c. 

20,  s.  3,  604. 

"  Company,  the,"  8  &  9  Viet.  e.  16,  s.  3.  1 16. 
"  County,"  8  &  9  Viet.  c.  16,  s.  3,  116;  8  &9  Viet.  c.  18,  s.  3,  319;  8 

&  9  Viet.  c.  20,  s.  3,  604. 
"Courts,  superior,"  id  116;  id.  319;  id.  604~ 
"  Directors,"  8  &  9  Viet.  c.  16,  s.  3,  116. 
"  Dividend,"  not  to  apply  to  return  of  any  portion  of  capital  stock, 

when,  8  &  9  Viet.  c.  16,  s.  121,  298. 
"Gender,"  masculine  to  include  feminine,  8  &  9  Viet.  16,  s.  5,  116; 

8  &  9  Viet.  c.  18,  s.  3,  318;  8  &  9  Viet.  c.  20,  s.  3,  604. 

"  Goods,"  to  include  things  of  every  kind,  conveyed  upon  railway,  8  & 

9  Viet.  c.  20,  s.  3,  604. 

"  Justice,"  to  mean  what,  8  &  9  Viet.  c.  16,  s.  3,  1 16 ;  8  &  9  Viet.  c. 

18,  s.  3,  319;  8  &  9  Viet.  c.  20,  s.  3,  604. 
"  Two  justices,"  to  mean  two  justices  acting  together  in  petty  sessions, 

id.  116;  id.  320;  id.  605. 
"  Lands,"  to  include  messuages,  lands,  tenements  and  hereditaments, 

id.  116;  id.  318;  id.  604. 
"Lease,"    to  include   agreement  for   a   lease,   id.  116;     id.   319; 

id.  604. 

"Month,"  to  mean  calendar  month,  id.  116;  id.  319;  id.  604. 
"  Number,"  words  of  singular  to  include  plural,  and  vice  versa,  id.  1 16; 

id.  318;  id.  603. 
"  Oath,"  to  include  affirmation  or  lawful  declaration,  id.  116;  id.  319; 

id.  604. 
"  Overseers  of  the  poor,"  in  reference  to  Ireland,  8  &  9  Viet.  c.  20,  s. 

3,  606. 
"  Owner,"  to  include  persons  enabled  to  sell  by  acts,  8  &9  Viet.  c.  18, 

s.  3,  320;  8  &  9  Viet.  20,  s.  3,  605. 
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WORDS,  (CONSTRUCTION  OF)— continued. 
Pott  Office  Act. 

To  be  construed  according  to  interpretation  of  term*  in  7  Will  4  &  1 
\     k,  c.  30.     Sw  1  &  2  Viet  a  98,  •.  19,  12. 
"Company,"  13. 
'•  Post  Office  acts,"  id. 
"  Postmaster-general,"  id. 
"  Railway  company,"  id. 
11  Prescribed,"  to  mean  prescribed  for  that  purpose  by  the  special  act, 

8  &  9  Viet.  o.  16,  s.  2,  91 ;    8  &  9  Viet  c,  18,  §.  2,  318;    8  A  9 

V  ii-t.  c.  20,  s.  2,  603. 
"  Promoters  of  the  undertaking,"  to  include  company,   undertakers, 

commissioners,  trustees,  corporations,  or  private  persons  empowered 

to  execute  works,  8  &  9  Viet  o.  18,  a.  2,  318. 
"  Railway,  the,"  8  &  9  Viet  c.  20,  s.  3,  605. 
"  Secretary,"  to  include  clerk,  8  &  9  Viet  c.  16,  s.  3,  117. 
"  Shareholder,"  to  include  proprietor  or  member  of  company  and  cor- 
poration, 8  &  9  Viet  c.  16,  s.  3,  116. 
"  Sheriff,"  to  include  undcr-sheriff  or  lawful  deputy,  8  &  9  Viet  c.  18 

s,  3,  223 ;  8  &  9  Viet  c.  20,  s.  3,  604. 
11  Special  act,  the,"  8  &  9  Viet  c.  16,  s.  2,  91 ;    8  &  9  Viet.  o.  18, 

B.  2, 318;  8  &  9  Viet  c.  20,  s.  2,  603. 
"  Subscriber,"  meaning  of,  121. 
"  Superior  courts,"  to  mean  courts  of  record  at  Westminster  or  Dublin, 

•a  the  case  may  require,  8  &  9  Viet  o.  16,  s.  3,  1 16 ;    8  &  9  Viet 

e.  18,  s.  3,  319;  8  &  9  Viet  o.  20,  s.  3,  604. 
"  Toll,"  to  include  charge  payable  for  any  animal  or  other  thing  con- 

v«yed  on  railway,  8  &  9  Viet  c.  20,  s.  3,  604. 

•'  Turnpike  road,"  in  reference  to  Ireland,   8  &  9  Viet  e.  20,  s.  3, 

605. 

"  Undertaking,  the,"  to  mean  the  undertaking  or  works  of  whatever 
nature,  8  &  9  Viet  o.  16,  s.  2,  91 ;  8  &  9  Viet  c.  18,  s.  2,  318. 
To  mean  railway  works  of  whatever  description  authorized  by 

act,  8  &  9  Viet  o.  20,  a.  2,  603. 
"  Works,  the,"  8  &  9  Viet  o.  18,  s.  2,  318. 

WORKS. 

Not  to  be  proceeded  with  until  plans  of  all  alterations  authorised  by 
parliament  have  been  deposited,  8  &  9  Viet  a  20,  s.  8, 61 1. 
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W  0  R  KS— continued. 

All  necessary  may  be  constructed  for  purpose  of  railways,  8  &  9  Viet. 

c.  20,  s.  16,623. 
To  be  made  with  as  little  damage  as  can  be,    and  compensation  to  be 

made  to  parties  interested,  8  &  9  Viet.  c.  20,  s.  1 6,  624. 
Liability  of  railway  company  to  repair,  ii  662,  663. 
Cases  on  contracts  with  railway  companies  for  the  execution  of,  ii 
874—892. 

See  Accommodation  Works ;  Repairs. 

WRIT. 

Of  error  lies  on  judgment  upon  mandamus,  ii  858. 

Y. 
YARD. 

Construction  of  statute  respecting  meaning  of,  335 — 337. 
Lands  not  exceeding  prescribed  quantity,  may  be  purchased  for,  8  & 
9  Viet.  c.  20,  s.  45,  ii  646. 
See  Garden. 
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